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EEPORT  OF  CASES 

IN  THE 

COURT  OF  COMMON  PLEAS. 


MICHAELMAS  TERM,  28  VIC.  (1864.) 


Present : 

The  Hon.  William  Buell  Richards,  C.  J. 
"      "    Adam  Wilson,  J. 
"     John  Wilson,  J. 


The  Municipality  op  the  Corporation  of  the  Township 
of  Thurlow  v.  Bogart. 

Action  for  cutting  away,  removing  and  destroying  a  bridge — Pleading — 
Demurrer  to  plea. 

Declaration,  that  defendant  wrongfully  and  injuriously  cut  away,  removed  and 
destroyed  a  bridge,  belonging  to  the  plaintiffs,  across  the  river  Moira,  in 
the  township  of  Thurlow,  on  the  line  of  road  and  public  highway  leading- 
through  the  township  of  Thurlow  to  the  townships  of  Tyendinaga  and 
Hungerford. 

Plea,  that  the  river  Moira,  where,  <fec,  and  when,  &c,  was  a  navigable  river 
and  public  highway  for  the  conveyance  of  timber,  <fec,  down  same,  to  Bay 
of  Quinte,  and  has  been  and  still  is  used  for  such  purpose ;  that  in  navigat- 
ing such  timber,  <fec,  it  was  necessary  to  navigate  same  in  the  river,  where 
it  is  crossed  by  the  bridge ;  that  defendant  with  others  was  engaged  in 
conveying  timber,  <fcc.,  down  the  river  to  the  Bay  of  Quinte ;  that  the  free 
navigation  of  the  river  for  the  passage  of  timber,  &c,  at  the  time  when, 
&c,  was  obstructed  and  hindered  by  the  bridge,  in  consequence  whereof 
the  timber,  &c,  of  defendant,  with  those  of  other  persons  in  the  course  of 
such  navigation  came  against  the  bridge,  thereby  causing  the  alleged  injury 
and  damage  to  the  same,  which  were  unavoidable  and  could  not  have  been 
prevented  by  due  and  reasonable  care  and  diligence  of  the  defendant. 

Held,  on  demurrer,  plea  bad,  for  not  disclosing  such  a  state  of  facts  as  to  con- 
stitute the  bridge  a  nuisance,  or  to  shew  that  the  acts  complained  of  were 
really  inevitable  on  the  part  of  the  defendant  in  consequence  of  the  improper 
construction  of  the  bridge,  or  by  reason  of  a  superior  agency  operating 
against  the  defendant;  and  for  not  alleging  that  the  defendant  was  acting 
with  due  and  reasonable  care  and  diligence  in  the  navigation  of  his  timber. 

Semble,  that  had  the  plea  stated  that  the  damage  was  occasioned  by  reason  of 
the  bridge  having  been  so  improperly  built  as  in  effect  to  be  a  nuisance  to 
the  free  navigation  of  the  river,  and  that  the  damage  was  not  caused  by 
the  negligence  or  improper  conduct  of  the  defendant,  and  could  not  have 
been  avoided,  it  would  have  constituted  a  good  defence. 

Con.  Stats.  U.  C.,  ch,  48,  observed  upon. 
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The  first  count  of  the  declaration  stated  that  the  defen- 
dant wrongfully  and  injuriously  cut  away,  removed  and 
destroyed  a  bridge  belonging  to  the  plaintiffs,  across  the 
river  Moira,  in  the  township  of  Thurlow,  in  the  county  of 
Hastings,  on  the  line  of  road  and  public  highway  leading 
through  the  township  of  Thurlow  to  the  townships  of  Tyen- 
dinaga  and  Hungerford,  in  the  said  county. 

The  second  count  stated  that  there  was  such  township 
road  and  highway,  being  a  township  or  road  allowance 
which  crossed  the  river  Moira ;  that  the  plaintiffs,  in  the 
performance  of  their  duty  and  for  the  use  of  all  persons 
travelling  along  the  road,  caused  to  be  erected  the  said 
bridge  across  the  Moira,  on  the  line  of  the  said  road  or  high- 
way; yet  the  defendant  wrongfully  and  injuriously  cut 
down,  destroyed,  removed  and  carried  away  the  said  bridge^ 
and  thereby  obstructed  the  road,  and  by  reason  thereof  the 
plaintiffs-  became  liable  to  rebuild. 

The  third  plea  to  the  first  count  stated  that  the  river 
Moira,  where,  &c.,  and  when,  &c,  was  a  navigable  river 
and  public  highway  for  the  conveyance  of  timber  and  saw 
logs  down  the  same  to  the  Bay  of  Quinte,  and  has  been  and 
still  is  used  for  such  purpose ;  that  in  navigating  such  timber 
and  saw  logs  down  the  river,  it  was  necessary  to  navigate 
the  same  in  the  river  where  it  is  crossed  by  the  bridge ;  that 
the  defendant,  with  other  persons,  was  engaged  in  convey- 
ing a  large  quantity  of  timber  and  saw  logs  down  the  river, 
to  the  Bay  of  Quinte ;  that  the  free  navigation  of  the  river, 
for  the  passage  of  timber  and  saw  logs,  at  the  time  when, 
&c,  was  obstructed  and  hindered  by  the  bridge,  and  in 
consequence  thereof  the  timber  and  saw  logs  of  the  defen- 
dant, with  the  timber  and  saw  logs  of  other  persons,  in  the 
course  of  being  navigated  down  the  river  to  the  Bay  of 
Quinte,  came  against  the  bridge  and  thereby  caused  the 
alleged  injury  and  damage  to  the  same,  which  were  unavoid- 
able, and  could  not  have  been  prevented  by  due  and  reason- 
able care  and  diligence  of  the  defendant,  and  which  are  the 
injury  and  damage  complained  of. 

The  third  plea  to  the  second  count  was  the  same  as  the 
third  plea  to  the  first  count. 
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The  plaintiffs  demurred  to  these  two  pleas,  and  stated 
various  causes  of  exception  to  them,  which  may  be  stated  in 
effect  as  follows : — 

That  the  admission  of  the  defendant  that  the  timber  and 
logs  came  against  the  bridge  and  caused  the  injury  does  not 
answer  the  charge  of  the  plaintiffs,  that  the  defendant 
wrongfully  and  injuriously  cut  away,  removed  and  des- 
troyed the  bridge,  nor  show  any  justification  for  the  acts 
complained  of. 

That  the  defendant  does  not  show  it  was  necessary  or 
proper  or  reasonable  to  navigate  the  timber  and  logs  against 
the  bridge,  or  that  he  used  any  or  proper  or  reasonable  care 
in  conveying  the  lumber  down  the  river. 

That  the  defendant  did  not  give  notice  to  the  plaintiffs  to 
remove  the  bridge. 

That  it  does  not  appear  the  defendant  could  not  have 
exercised  his  right  without  injury  to  the  bridge. 

That  the  defendant  should  have  alleged  the  bridge  was 

to  o 

improperly  built,  or  occupied  so  much  of  the  river  as  to 
prevent  the  free  use  of  it. 

That  the  defendant  does  not  show  he  had  any  occasion  to 
use  the  river  as  a  highway  at  the  time  when,  &c. 

$1  Richards,  for  the  demurrer.    The  plea  does  not 

show  that  the  defendant  tried  to  avoid  doing  damage  to  the 
bridge,  nor  that  it  was  necessary  for  him  to  get  his  timber 
and  saw  logs  into  the  position  in  which  they  were  when  the 
damage  was  done  to  the  bridge.  At  the  most  it  shows  that 
the  defendant,  having  by  his  negligence  or  wilfulness  navi- 
gated his  timber  and  logs  into  the  position  in  which  they 
were  when  the  damage  was  occasioned,  could  not  then,  in 
consequence  of  the  situation  of  the  timber,  avoid  doing  injury 
to  the  bridge.  A  party,  before  he  can  justify  the  abatement 
of  a  public  nuisance  by  destroying  it,  must  shew  such 
destruction  necessary  for  the  proper  use  of  the  property 
which  the  nuisance  obstructs.  The  cutting  away  of  the 
bridge  is  in  no  way  justified ;  the  plea  merely  shows  that  the 
timber  came  against  the  bridge ;  it  should  shew  a  clear  and 
unanswerable  case,  wiiich  it  does  not — that  the  timber  could 
not  avoid  the  bridge.  Dimes  v.  Petley,  15  Q.B.  276 ;  Bate- 
man  v.  BlucJc,  13  Q.B.  870  ;  Mayor  of  Colchester  v.  Brooks, 
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7  Q.  B.  339 ;  Eastern  Comities  Railway  Co.  v.  Darling,  5 
C.  B.  JST.  S.  821. 

Bell,  for  defendant.  All  the  damage  stated  in  the  decla- 
ration may  have  happened,  as  it  is  alleged  it  did,  from  the 
timber  and  logs  coming  against  the  bridge.  The  bridge 
may  have  been  cut  away  by  such  means.  It  is  admitted 
that  the  bridge  obstructed  .the  free  navigation  of  the  river 
for  the  passage  of  timber  and  saw  logs.  Little  v.  Ince  et  al. 
3  IT.  C.  C.  P.  528 ;  U.  C.  Con.  Stats,  ch.  48,  ss.  15-16 ; 
Viekers  v.  Overend,  7  H.  &  K  92  ;  The  Queen  v.  Meyers, 
3  U.  C.  C.  P.  322. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  declaration  states  what  appears  by  various  sections  of 
the  Municipal  Act(ss.  315,  331,  335,  336,  337)  to  have  been 
a  rightful  erection  in  this  bridge  over  the  river,  and  not  a 
nuisance.  If  it  had  been  a  nuisance,  the  pleas  probably 
show  a  sufficient  substantial  justification  for  the  acts  com- 
plained of,  because  they  show  that  the  bridge  crossed  the 
river,  that  is,  that  it  extended  from  one  bank  completely  to 
the  other,  so  that  no  part  of  the  river  could  be  navigated 
from  above  to  below  the  bridge  without  passing  in  or  along 
the  very  line  of  the  bridge,  either  under  the  bridge  or  against 
it ;  because  they  show  also  the  defendant  was  in  the  exercise 
of  a  lawful  right  in  conveying  his  timber  down  the  river ; 
and  because  it  is  alleged  that  the  bridge  obstructed  the  free 
navigation  of  the  river  for  timber,  and  that  the  injury  was 
unavoidable.  But  as  it  does  not  appear  to  be  a  nuisance, 
the  defendant'  must  not,  in  the  exercise  of  his  highway  rights 
under  the  bridge,  do  any  damage  to  the  plaintiffs'  property  in 
the  bridge  and  to  the  highway  rights  upon  or  above  the  bridge, 
unless  he  is  prepared  to  show  that  the  same  was  occasioned 
by  reason  of  the  bridge  being  so  improperly  built  as  in  effect 
to  be  a  nuisance  to  the  free  navigation  of  the  river,  and  that 
such  damage  was  not  occasioned  entirely  by  his  own  negli- 
gence or  improper  conduct. 

The  defendant  excuses  the  destruction  of  the  bridge  by 
pleading  the  coming  of  his  timber  and  logs  against  it  as  an 
unavoidable  act,  which  could  not  have  been  prevented  by 
due  and  reasonable  care  and  diligence  on  his  part,  by  reason 
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of  its  obstruction  and  hindrance  to  the  free  navigation  of 
the  river  for  the  passage  of  such  timber  and  logs. 

He  does  not  say  that  he  did  use  due  and  reasonable  care 
and  diligence  in  the  navigation  of  his  timber  and  logs ;  and 
if  he  did  not,  he  cannot  be  excused  in  cutting  away  and 
destroying  the  bridge.  He  simply  says  the  damage  was 
unavoidable,  and  could  not  have  been  prevented  by  due 
and  reasonable  care  on  his  part.  But  why  did  he  not  try 
to  use  due  and  reasonable  care  ?  For  if  he  had,  perhaps,  the 
damage  might  not  have  been  unavoidable. 

If  this  had  been  alleged,  I  am  inclined  to  think  the  plea 
would  have  afforded  a  substantial  defence ;  for  the  defendant 
could  not  be  made  answerable  for  a  mere  accident  arising 
in  the  performance  of  a  lawful  act,  from  superior  agency, 
which  he  could  by  no  care  on  his  part  prevent  or  provide 
against. 

I  think  the  pleas,  if  well  pleaded  in  this  respect,  would 
have  excused  primti  facie  the  whole  charge  of  cutting  away, 
removing  and  destroying,  contained  in  the  declaration ;  for 
cutting  away  may  be  said  to  have  been  occasioned  not  inap- 
propriately by  the  timber  going  directly  through  the  bridge 
and  separating  it  in  two,  just  as  one  ship  is  said  to  have  cut 
another  in  two  when  she  violently  strikes  her  with  the  bow 
and  divides  the  fore  from  the  after  part,  or  when  a  shot  is  said 
to  have  cut  away  a  mast:  the  meaning  is  often  that  mere 
continuity  has  been  destroyed. 

While  the  expression  is  capable  of  this  meaning,  and  the 
defendant  has  thus  interpreted  it,  we  cannot  say  on  demurrer 
he  is  wrong  in  doing  so.  The  facts  may,  perhaps,  show  that 
another  species  of  cutting  was  in  fact  practised  by  the 
defendant  than  he  has  here  confessed.  If  so,  he  must  be 
prepared  to  justify  it,  if  the  plaintiff  be  at  liberty  to  show 
any  other  cutting,  without  either  amending  his  declaration 
or  new  assigning. 

The  removing  and  destroying  seem  also  to  be  prima  facie 
answered  by  the  plea ;  for  the  timber  and  logs,  by  their 
motion  and  impetus,  might  have  done  both  these  acts. 

It  would  seem  to  have  been  proper  that  this  defence 
should  have  been  pleaded  specially,  because,  if  the  accident 
did  not  result  entirely  from  a  superior  agency,  the  facts 
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would  not  have  been  a  defence  and  could  not  have  been 
proved  nnder  the  general  issue.  Hall  v.  Feamley  (3  Q.  B. 
919). 

This  is  a  question  which  cannot  be  satisfactorily  deter- 
mined upon  demurrer.  The  court  can  merely  say  that  a 
bridge,  part  of  a  public  highway  across  a  river,  which  is 
also  a  highway,  may  be  built  and  be  no  nuisance  so  long  as 
it  is  no  damage  to  the  navigation.  It  is  true,  it  is  stated 
here  that  the  bridge  obstructs  the  free  navigation  of  the 
river  for  the  passage  of  the  timber,  but  what  the  extent  or 
character  of  that  obstruction  may  be  we  cannot  tell ;  and 
"  a  bridge  may  be  so  built  in  a  navigable  river  as  to  be  no 
obstruction,"  per  Lord  Campbell,  C.  J.,  in  Reg.  v.  Betts  (16 
Q.  B.  1038). 

"We  think  the  pleas  do  not  show  such  a  state  of  facts  as 
to  constitute  the  bridge  a  nuisance,  or  to  shew  that  the  acts- 
complained  of  were  really  inevitable  on  the  part  of  the 
defendant,  by  the  improper  construction  of  the  bridge,  or  by 
superior  agency  operating  against  the  defendant,  and  that 
he,  the  defendant,  was  acting  with  due  and  reasonable  care 
and  skill  in  the  navigation  of  his  timber. 

If  these  facts  appeared,  we  think  the  plea  could  be  sus- 
tained in  law  as  a  valid  answer  to  the  action. 

We  have  not  referred  to  the  U.  C.  Act,  ch.  48,  because 
the  pleadings  are  not  framed  with  regard  to  it.  The  defen- 
dant does  not,  according  to  section  15,  plead  that  he  was 
floating  his  trees  and  logs  down  in  the  spring,  summer,  or 
autumn  freshet ;  nor  has,  under  section  16,  alleged  there  was 
no  convenient  apron,  slide,  gate,  lock,  opening,  in  any  such 
dam  or  other  structure,  made  for  the  passage  of  saw  logs, 
&c.  But  perhaps  this  act  may  be  referred  to  for  the  pur- 
pose of  determining  what  structure  of  a  bridge  would  not 
be  a  nuisance,  taking  into  consideration,  the  nature  of  the 
stream  and  the  rise  of  its  freshets,  and  the  kind  of  saw  logs 
and  other  timber,  rafts  and  crafts,  which  have  been  ordi- 
narily floated  down  or  may  be  floated  down  at  these  seasons. 

Judgment  for  plaintiffs  on  demurrer. 


THE  QUEEN  V.  PARKER. 
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The  Queen  v.  Parker. 

Forgery — Order  for  money  not  addressed — Evidence — Con.  Stats.  C, 
ch.  94,  s.  13. 

A.  writing,  not  addressed  to  any  one,  may  be  an  order  for  the  payment  of  money 
within  Con.  Stats.  C.  ch.  94,  s.  13,  if  it  be  shewn  by  evidence  for  whom  it 
was  intended. 

In  this  case  the  order  was  for  $15,  in  favour  of  "bearer  or  R.  R.,"  and  pur- 
ported to  be  signed  by  one  "  B."  The  prisoner  in  person  presented  it  to 
M.,  representing  himself  to  be  the  payee  and  a  creditor  of  "  B." 

Held,  that  it  might  fairly  be  inferred  to  have  been  intended  for  M. ;  and  a 
conviction  for  forgery  was  sustained. 

The  prisoner  was  indicted  at  the  last  Fall  assizes  for  the 
united  counties  of  Huron  and  Bruce  for  forgery,  and  found 
guilty. 

The  indictment  contained  three  counts.  1st.  Forgino; 
order  for  payment  of  money  from  ¥m.  Buchanan. 

2nd.  Forging  order,  setting  it  out  in  these  words: — 
"September  2nd,  1864.  Let  the  bearer,  or  Eobert  Beid, 
have  the  sum  of  fifteen  dollars,  and  charge  to  my  account. 
William  Buchanan," — with  intent  thereby  to  defraud. 

3rd.  Uttering  the  forged  order,  well  knowing,  &c. 

The  trial  took  place  before  Hagarty,  J.  It  was  proved' 
that  the  ^instrument  was  a  forgery  by  evidence,  besides  the 
admission  of  the  prisoner,  who,  after  the  usual  caution  by 
the  committing  magistrate,  admitted  that  he  was  guilty,  and 
that  he  had  written  the  order,  and  presented  it  to  Mrs. 
Mellish. 

Jane  Mellish,  the  wife  of  Eobert  Mellish,  said : — "  I  live 
in  Tuckersmith.  My  husband  keeps  a  small  store  there. 
The  prisoner  came  to  the  shop,  and  asked  if  we  would  give 
goods  on  William  Buchanan's  order.  We  knew  one  of  that 
name  in  Hay ;  no  other.  I  said  I  would  ask  my  husband, 
who  was  then  out.  Prisoner  said  he  would  be  back  in  the 
morning.  My  husband,  when  he  returned,  agreed  to  give 
goods.  Next  morning  the  prisoner  called  and  presented  the 
order  now  produced.  I  asked  if  it  was  Buchanan's  order. 
He  said  yes,  and  that  his  name  was  Eobert  Eeid.  Nothing 
was  said  as  to  which  William  Buchanan  it  was.  The  order 
was  $15.  We  gave  him  the  amount.  I  asked  him  where 
he  lived.  He  said  with  Mr.  Buchanan's  father-in-law,  in 
the  bush ;  and  this  order  was  for  part  of  his  wages.  He  said 
he  lived  near  Buchanan's  father-in-law ;  did  not  say  where. 
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I  knew  Buchanan  had  a  father-in-law.  I  asked  him  if 
Buchanan  was  going  to  leave  that  part.  He  said  no.  He 
took  the  goods  away." 

Macdermott,  for  the  prisoner,  objected  that  the  document 
was  invalid,  and  not  the  subject  of  forgery ;  that  it  was  not 
addressed  to  any  one ;  that  Mellish  was  not  bound  to  accept 
it,  and  could  not  recover  it  from  Buchanan  if  genuine.  The 
learned  judge  inclined  against  the  objection,  but  thought  it 
a  sufficient  ground  for  reserving  the  case.  He  left  it  to  the 
jury  generally.  The  prisoner  was  convicted,  but  sentence 
was  not  passed;  and  in  pursuance  of  ch.  112  of  Con.  Stats. 
U.  C,  the  question  was  reserved  for  the  consideration  of 
Her  Majesty's  Court  of  Common  Pleas,  and  the  opinion  of 
that  court  was  requested  thereon. 

During  the  present  term  the  case  was  argued  by  Samson 
for  the  Attorney-Greneral.  He  cited  Con.  Stats.  C.  cap.  94, 
sec.  13  ;  The  Queen  v.  Tuke,  17  IT.  C.  Q.  B.  296  ;  Mcmning 
v.  Mills,  12  U.  C.  Q.  B.  515 ;  Williams  v.  Lake,  6  Jurist, 
K  S.  45  ;  Williams  v.  Byrnes,  8  L.  T.  K  S.  69 ;  The  King 
■  v.  Cullen,  1  Moo.  C.  C.  300 ;  The  King  v.  Carney,  1  Moo. 
C.  C.  351;  The  Queen  v.  Pulbrook,  9  C.  &  P.  37;  The 
Queen  v.  Begus,  9  C.  &  P.  41 ;  The  Queen  v.  Snelling,  6 
Cox.  230  ;  S.  C,  1  Dear.  219 ;  The  Queen  v.  Bennie,  1  Cox. 
178.  He  contended  that,  although  the  order  was  not 
addressed  to  any  one,  it  was  open  to  shew  for  whom  it  was 
intended ;  that,  in  this  instance,  it  was  to  be  gathered  from 
the  evidence  that  the  prisoner  intended  it  for  Mellish. 

C.  Bobinson,  Q.G.,  contra,  contended  that  nothing  was  shewn 
from  which  it  could  be  gathered  for  whom  the  order  was  in- 
tended ;  and  even  if  so,  it  was  not  the  subject  of  an  indict- 
ment for  forgery.  He  cited  Arch.  Cr.  PL,  edn.  of  1859, 
496 ;  Pvos.  Cr.  Ev.,  last  edn.,  497-501 ;  The  Queens.  Walters, 
1  C.  &  M.  588  ;  besides  several  other  cases  already  cited. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  law,  as  we  deduce  it  from  these  cases,  is,  that  if  the 
evidence  shews  for  whom  an  order  like  this  was  intended, 
although  not  addressed  to  that  person  by  name,  it  is  an  order 
within  the  meaning  of  the  statute,  and  the  subject  of  an 
indictment  for  forgery.    The  Queen  v.  Snelling  (6  Cox.  230) 


THE  QUEEN  V.  MACPHERSON. 
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S.  C.  (1  Dear.  219).  ]STow,  on  presenting  it,  the  prisoner 
asked  if  Mellish  would  give  goods  on  Buchanan's  order ; 
fairly  implying,  as  we  think,  that  the  order  was  intended 
for  him.  Next  morning  he  was  asked  if  it  was  Buchanan's 
order.  He  said  yes,  and  his  name  was  Robert  Eeid ;  upon 
which  he  got  the  amount,  giving  Mrs.  Mellish  to  understand 
it  was  for  part  of  his  wages. 

If  this  order  had  been  negotiated,  so  that  it  had  become 
uncertain  for  whom  it  was  intended,  a  reasonable  doubt 
might  have  arisen;  but  the  evidence  is  that  the  prisoner 
drew  the  order,  presented  it  to  Mellish,  representing  himself 
as  the  payee  and  creditor  of  the  drawer,  and  took  away  the 
goods,  which  he  had  received  in  payment  of  it.  Under  these 
circumstances,  the  fair  inference  is  that  the  prisoner  in- 
tended it  for  Mellish ;  and  we  think  we  shall  not  be  doing 
him  injustice  in  precluding  him  from  setting  up  that  it  was 
not  intended  for  Mellish,  or  at  least  uncertain  for  whom  he 
intended  it.    We  think  the  conviction  right. 

Conviction  affirmed. 


The  Queen  v.  McPherson. 

Sci.  fa. — Bond  to  the  Crown  by  and  on  behalf  of  deputy  postmaster — Con. 
Stats.  Can.  ch.  31,  subsec.  2  oj  sec.  64 — Joint  and  several  obligors — Propriety 
of  procedure — Demurrer. 

The  defendant  entered  into  a  joint  and  several  bond  to  the  Queen  with  D. 
and  S.,  for  the  faithful  discharge  by  S.  of  the  duties  of  deputy  postmaster 
at  O.  On  sci.  fa.  against  defendant  on  the  bond,  he  appeared,  and,  upon  its 
being  set  out  on  oyer,  demurred  to  it,  on  the  grounds,  first,  that  a  bond 
of  this  nature  should,  since  the  passing  of  the  "Post  Office  Act,"  have  been 
proceeded  on  by  suit  in  the  name  of  the  Postmaster-General,  and  not  by 
sci.  fa.,  or  at  the  instance  of  the  Attorney-General ;  secondly,  that  the  pro- 
ceedings should  have  been  against  the  parties  to  the  bond  jointly,  or  it 
should  appear  why  the  other  parties  were  not  joined. 

Held,  that  though  the  statute  may  authorize  the  Postmaster-General  in  such 
cases  to  sue  in  his  official  name,  the  words  "or  otherwise"  contained 
therein  do  not  deprive  the  Crown  of  the  right  to  sci.  fa.  on  a  bond  taken 
expressly  in  the  name  of  the  Queen. 

Held,  also,  that  the  Crown  may  have  sci.  fa.  against  one  or  against  all  of  the 
joint  and  several  obligors  of  a  bond,  but  that  the  proceeding  must  be 
against  all  or  each  one. 

This  was  a  sci.  fa.  brought  against  James  McPherson, 
who,  with  one  Drinkwater,  on  the  30th  day  of  April,  1861, 
had  entered  into  a  joint  and  several  bond  to  our  sovereign 
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lady  the  Queen  with  Edwin  Graham  Slee,  and  as  his  surety, 
for  the  due  and  faithful  performance  by  Slee  of  the  duties  of 
deputy  postmaster  at  Orillia. 

McMichael  appeared  for  the  defendant,  craved  oyer  of  the 
bond,  set  it  out,  and  demurred.  He  showed  for  causes  of 
demurrer,  first,  that  the  bond  being  given  for  the  performance 
and  faithful  discharge  of  his  duties  by  a  postmaster  after  the 
passing  of  the  act  of  this  Province  known  as  the  "  Post  Office 
Act,"  the  proceedings  should  have  been  by  action  on  the  bond, 
instituted  in  the  name  of  the  postmaster-general,  and  not  by 
sci.  fa.,  or  at  the  instance  of  the  attorney-general ;  second, 
that  the  proceedings  should  have  been  against  the  parties  to 
the  bond  jointly,  or  it  should  appear  why  the  other  parties 
had  not  been  joined.  In  support  of  the  demurrer  he  contended 
that  subsection  2  of  section  64,  Con.  Stats.  Can.  ch.  31,  which 
enacts  that  "  all  suits  to  be  commenced  for  the  recovery  of 
debts  or  balances  due  to  the  Post  Office,  whether  they  appear 
by  bond  or  obligation  made  in  the  name  of  the  existing  or 
any  preceding  Postmaster-General  or  otherwise,  shall  be  insti- 
tuted in  the  name  of  the  Postmaster-General,"  took  from  the 
Crown  the  right  to  sci.  fa.,  and  reduced  the  remedy  to  a 
suit  on  the  bond  in  the  name  of  the  Postmaster-General ; 
that  the  words  "  or  otherwise  "  are  to  be  construed  so  as  to 
include  bonds  taken  in  the  name  of  the  Queen,  and  so  as  to 
take  away  the  right  of  the  Crown  to  sci.  fa.  on  a  bond  like 
the  one  in  question,  citing,  on  this  point,  The  Attorney  - 
General  v.  Sewell,  4  M.  &  W.  77 ;  that  if  sci.  fa.  was  the 
remedy,  all  the  parties  should  have  been  indicted,  or  it 
should  have  been  shown  why  they  were  not.  Foster  on 
Sci.  Fa.  21 ;  Bacon's  Abr.  Sci.  Fa.  105 ;  The  King  v.  Young 
and  Glennie,  2  Anstruther,  448 ;  The  King  v.  Ghajpman,  3 
Anstruther,  811 ;  1  Wins.  Saunders,  291,  c. 

S.  Richards,  Q.  G.,  contra.  The  proceeding  is  on  a  bond 
to  the  Crown,  and  is  not  a  suit  for  a  debt  due  to  the  Post 
office.  The  bond  is  conditioned  for  the  performance  of 
various  acts;  and  though  one  is  for  the  payment  over  of 
monies  received  as  postage,  still  it  is  only  one  of  many. 
The  section  of  the  act  referred  to  was  never  intended  to 
meet  a  case  of  this  kind.  He  cited  Judd  v.  Read,  6  IJ.  C. 
C.  P.  362 ;  Webster  v.  MacBm,  4  U.  C.  C.  P.  266 ;  Con- 
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Stats.  C.  ch.  12,  sec.  8 ;  Attorney- General  v.  Sewell,  supra; 
Foster  on  Sci.  Fa.,  supra;  7  Bacon's  Abr.  3d.  Fa.  ch.  2, 
7th  ed.  135 ;  2  ¥ms.  Saunders,  71,  c. 

J.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

In  matters  involving  questions  "  for  the  recovery  of  debts 
or  balances  due  to  the  Post  Office,"  the  remedy  by  suit  in  the 
name  of  the  Postmaster-General  may  be  much  more  conve- 
nient than  sd.  fa.  /  but  we  fail  to  see  that  the  words  "  or 
otherwise  "  deprive  the  Crown  of  the  right  to  have  sd.  fa. 
on  a  bond  taken  expressly  in  the  name  of  the  Queen,  as  this 
bond  was  taken.  It  may  authorize  the  postmaster-general, 
in  such  cases,  to  sue  it  in  his  official  name  ;  but  would  this 
deprive  the  Crown  of  its  ancient  remedy  ?  Or  if  it  did,  how 
can  the  court  say  that  this  suit  is  either  for  debts  or  balances 
due  to  the  Post  Office  ?  We  have  been  referred  to  the  case 
of  the  Attorney- General  Y.Sewell.  It  was  an  information 
filed  by  the  Crown,  simply  stating  that  the  defendant  had 
been  assessed  in  certain  taxes;  that  a  warrant  had  been 
issued  against  him ;  but  that  the  amount  had  not  been  and 
could  not  be  collected  under  it,  and  that  the  same  remained 
due  and  unpaid ;  whereby  an  action  had  accrued,  &c.  The 
information  was  supported  at  the  trial  by  the  production  of 
the  assessment  itself  from  the  tax  office,  in  which  the  defen- 
dant was  found  to  be  in  arrear  for  the  money  stated  in  the 
information.  It  was  contended  on  the  part  of  the  Crown 
that  by  the  5  &  6  ¥m.  IV.  ch.  20,  sec.  13,  the  assessment 
was  made. conclusive  evidence ;  but  it  was  objected  by  Price, 
for  the  defendant,  that  the  statute  made  the  debt  recoverable 
as  a  debt  of  record,  and  that  the  Crown  could  only  recover 
a  debt  of  record  by  sci.  fa.,  or  extent,  or  by  filing  an  infor- 
mation upon  the  record  itself.  The  defendant  had  judg- 
ment. Lord  Abinger,  C.  B.,  said,  "  "We  know  of  no  means 
to  recover  the  arrears  as  a  debt  upon  record,  except  by  sd. 
fa.,  or  by  extent,  or  by  filing  an  information  upon  the  record 
itself."  That  case  was  the  converse  of  the  present.  It  was 
an  attempt  to  recover  on  an  information,  in  the  nature  of  a 
popular  action  of  debt,  that  which  was  recoverable  only  by 
one  of  the  modes  mentioned  in  the  judgment.  He  also 
asked,  "  As  the  Crown  had  a  summary  power  to  recover  the 
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debt,  why  should  they  be  put  in  a  worse  situation  by  being 
obliged  to  bring  a  popular  action  of  debt  % "  Now,  it  is  this 
very  course  which  the  defendant  contends  the  Crown  must 
take ;  that  is,  bring  a  popular  action  of  debt  to  make  a  claim,  . 
which  is  already  of  record,  a  claim  of  record.  For  these 
reasons,  we  think  the  statute  does  not  deprive  the  Crown  of 
its  remedy  by  sci.  fa. 

Then  as  to  the  second  point.  The  general  rule  is,  that  if 
a  statute,  judgment,  recognizance,  bond,  &c,  be  joint  and 
several,  all  must  be  sued,  or  each  severally.  Bac.  Ab.  sci. 
fa.  135;  2  Bolls  Ab.  468.  If  A.,  B.  &  C.  bind  themselves 
jointly  and  severally  in  a  statute,  the  conusee  may  have 
execution  against  one  alone  or  all  together;  he  cannot  have 
execution  against  two  only,  for  the  execution  must  pursue 
the  statute,  which  is  joint  and  several ;  but  execution  against 
two  is  neither  the  one  nor  the  other. 

The  King  v.  Young  and  Glennie,  and  The  King  v.  Chap- 
man, are  to  the  same  point.  The  case  of  Chapman  was  on 
a  bond.  The  two  sureties  were  sued.  Held,  two  could  not ; 
all  or  each  should  have  been.  In  Young  and  Glennie  the 
writ  was  quashed  because  two  out  of  four  were  sued.  There 
it  was  said  the  Crown  should  have  proceeded  against  all 
jointly,  or  against  each  separately. 

We  think  the  point  admits  of  no  doubt  on  the  authorities. 
The  Crown  may  have  sci.  fa.  against  one  or  against  all  of 
joint  or  several  obligors  of  a  bond. 

On  both  grounds  there  will  be  judgment  for  the  Crown 
on  the  demurrer. 


Beown  v.  Gossage  et  al. 

Action  against  maker  and  four  indorsers  of  a  note — Payment  by  two  endorsers 
— Assignment  of  judgment  under  26  Vie.  ch.  45,  sees.  2,  3. 

G.  made  a  promissory  note  to  S.  who  indorsed  it.  DeG.,  D.  and  W.  also  in, 
dorsed  it.  B.  discounted  the  note,  which,  not  having  been  paid  at  maturity, 
was  sued,  and  judgment  and  execution  obtained  against  all  the  parties  to  it 
W.  satisfied  the  execution,  whereupon  G.  and  D.  paid  him,  (he  having  been 
a  mere  accommodation  endorser)  S.  and  DeG.  contributing  nothing  towards 
the  payment.  G.  and  D.,  thereupon,  applied  to  B.,  under  26  Vic.  ch.  45, 
sees.  2,  3,  for  an  assignment  to  them  of  the  judgment  so  obtained  by  him, 
in  order  to  levy  from  S.  and  DeG.  their  share  of  the  liability.  This  B.  re- 
fused, S.  and  DeG.  having  informed  him  that  by  agreement  they  were  to 
be  relieved  of  liability. 
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Held,  on  application  by  G.  and  D.  for  an  order  to  compel  B.  to  assign  to  them 
the  judgment,  that  on  the  authority  of  Phillipps  v.  Dickson,  29  L.  J.  C.  P. 
223,  decided  under  Imp.  Act  19  &  20  Vic.  ch.  91,  sec.  5,  which  in  this  res- 
pect is  the  same  as  Can.  Act,  26  Vic.  ch.  45,  sees.  2,  3,  the  court  had  no 
power  to  grant  the  order. 

On  the  29th  October,  1864,  McBride,  on  behalf  of  Gossage 
and  Doyle,  obtained  a  summons  in  chambers  calling  upon 
the  plaintiff  to  shew  cause  why  he  should  not  assign  the 
judgment  in  this  cause  to  them,  or  to  a  trustee  for  them,  on 
the  ground  that  they,  or  Wood,  one  of  the  defendants,  for 
them,  had  paid  the  judgment,  and  that  Scott  and  DeGrassi, 
the  two  remaining  defendants,  were  still  liable  to  them  for 
their  just  proportion  of  the  debt. 

It  appeared,  that  Gossage  had  made  a  promissory  note  to 
Scott,  who  had  endorsed  it ;  that  DeGrassi  and  Doyle  had 
also  endorsed,  all  of  them  being  desirous  of  obtaining  the 
money  upon  it  for  a  joint  enterprise.  Wood,  the  last  en- 
dorser, had  endorsed  it  for  their  accommodation.  Being 
thus  endorsed,  the  plaintiff  discounted  it,  and  not  being  paid 
at  maturity,  the  plaintiff  put  it  in  suit,  obtained  a  judgment 
and  issued  execution.  Wood  satisfied  plaintiff,  and  Gossage 
and  Doyle  thereupon  satisfied  him,  Scott  and  DeGrassi  con- 
tributing no  part. 

The  object  of  Gossage  and  Doyle  was  to  get  the  judgment 
and  execution  assigned  to  them,  that  they  or  their  trustee 
might  levy  from  Scott  and  DeGrassi  their  share  of  the 
liability. 

Moss,  on  behalf  of  Brown,  shewed  cause,  and  filed  Brown's 
affidavit,  stating  that  he  had  been  paid,  as  he  under- 
stood, through  Gossage,  Doyle  or  Wood ;  that  on  com- 
municating this  application  to  Scott  and  DeGrassi,  they 
had  informed  him  that  by  the  arrangement  they  were  to  be 
discharged  from  their  liability;  and  that  a  suit  had  been 
brought  in  August  last  by  Gossage  and  Doyle  against  them 
on  this  claim.  He  expressed  his  willingness  to  abide  the 
decision  of  the  court  as  to  whether  he  should,  or  should  not, 
assign  the  judgment  to  them. 

J.  Wilson,  J.,  being  in  chambers,  enlarged  the  summons 
till  the  fifth  day  of  term,  when  McBride  moved  a  rule  nisi 
as  in  the  summons. 
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During  term  Moss  shewed  cause : — The  case  is  not  within 
the  statute  26  Vic.  ch.  45.  It  is  not  the  case  of  a  surety 
for  the  debt  or  duty  of  another,  or  a  liability  with  another 
for  any  debt  or  duty ;  but  it  is  the  case  of  the  maker  and 
one  endorser  seeking  to  enforce  payment  from  two  other 
endorsers  of  an  alleged  share  of  a  joint  dealing  with  the 
plaintiff, — a  predicament  not  contemplated  by  the  statute. 
He  cited  Imp.  Stat.  19  &  20  Vic.  ch.  97  sec.  5 ;  26  Vic.  ch. 
45  sees.  2,  3 ;  Pkillipps  v.  Dickson,  29  L.  J.  C.  P.  223. 

McJftride,  in  support  of  the  rule : — The  defendants  were 
liable  with  one  another  for  the  debt  to  Brown,  which  Gossage 
and  Doyle  have  paid.  They  can,  therefore,  avail  themselves 
of  the  statute,  without  regard  to  their  relationship  to  each 
other  on  the  note;  and  are,  consequently,  entitled  to  the 
assignment  asked  for.  Scott  and  DeGrrassi  cannot  be  injured, 
for  these  applicants  cannot  levy  of  them  more  than  their 
just  share;  any  attempt  to  levy  more  would  be  restrained 
by  the  court.  He  cited  26  Vic.  cap.  45  sees.  2,  3  ;  Phillies 
et  at.  v.  Diclcson,  29  L.  J.  C.  P.  223. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  5th  sec.  of  the  Imperial  Statute  (19  &  20  Vic.  ch.  97) 
is  like  the  Provincial  Statute  (26  Vic.  ch.  45  sec.  2),  on  the 
authority  of  which  this  application  has  been  made. 

Two  questions  arise  here :  1st.  Are  these  applicants  enti- 
tled to  what  they  ask  ?  and  2nd.  Has  the  court  the  power  to 
grant  it  ? 

If  the  court  has  not  the  power  to  grant  this  application  it 
will  be  unnecessary  to  consider  the  first  point. 

The  case  of  Phillips  et  ah  v.  Dickson  was  this  : — A.  and 
B.,  two  of  the  managing  committee  of  a  mining  association, 
had  been  sued  in  separate  actions  by  the  solicitor  to  the 
association  for  £531  15s.,  the  balance  of  his  bill  of  costs.  In 
the  action  against  A.  a  verdict  was  taken  by  consent  for  £500, 
payable  by  instalments.  Judgment  was  not  to  be  entered 
unless  A.  made  default.  He  did  make  default,  upon  which 
judgment  was  entered,  and  he  paid  the  debt  and  costs.  The 
action  was  stayed  by  a  judge's  order,  on  payment  by  B.  of 
£550  by  instalments,  without  prejudice  to  any  rights  the 
plaintiff  might  have  against  other  persons  in  respect  thereof. 
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A.  having  applied  under  the  5th  section  to  have  the  judge's 
order  assigned  to  him,  the  court  held  that  they  had  no  power 
to  make  an  order  under  that  act. 

Willes,  J.,  said — "  Unless  this  act  expressly  gives  the  court 
jurisdiction  to  proceed  by  way  of  motion  and  order,  we  can- 
not help  the  defendant.  He  may  apply  to  the  plaintiffs  to 
assign  the  order,  and  if  they  refuse  he  can  bring  an  action." 

Byles,  J.,  said — "  The  defendant  has  his  remedy  to  enforce 
contribution,  without  any  assignment  of  the  judgment." 
And  jper  curiam — "  The  court  has  no  power  to  make  the 
order." 

On  the  authority  of  this  case  we  refuse  the  order  moved 
for. 

Kule  discharged  with  costs. 


Crooks  v.  Dickson. 

Action  on  covenant  to  pay  rent — Equitable  plea — Demurrer. 

Declaration,  that  plaintiff  by  deed  let  to  defendant  a  lot  of  land,  situate,  &c, 
to  hold  for  21  years  from  1st  June,  1854,  at  a  rent  payable  half-yearly,  free 
from  all  taxes  or  other  deductions,  and  defendant  by  said  deed  covenanted 
with  plaintiff  to  pay  him  the  same,  as  aforesaid,  yet  five  years  of  said  rent 
and  taxes  are  due  and  unpaid. 

Plea,  on  equitable  grounds,  that  said  rent  was  reserved  upon  a  demise  of 
certain  lands  made  by  plaintiff  and  others  to  defendant  by  indenture,  dated 
24th  May,  1854,  and  made  between  plaintiff  of  1st  part,  J.  C.  and  J.  F.  S.. 

.  mortgagees  of  the  lands  amongst  other  lands  thereinafter  mentioned,  of  the 
2nd  part,  L.  C,  wife  of  plaintiff,  of  3rd  part,  and  defendant  of  the  4th  part ; 
whereby  plaintiff  and  the  other  parties  to  said  indenture,  except  defendant, 
pretended  to  demise  to  defendant  said  lands,  in  respect  of  which  said  rent 
was  reserved,  and  which  said  premises  were  composed  of,  <fec  ;  that  plain- 
tiff and  the  other  parties  to  Baid  indenture,  other  than  defendant,  claim 
and  derive  title  to  said  premises,  and  at  the  time  of  making  said  demise, 
claimed  and  derived  title  to  same,  under  a  conveyance  thereof  by  one  G. 
H.  M.  to  plaintiff,  being  an  indenture  of  bargain  and  sale  between  said  G. 
H.  M.  and  plaintiff,  dated  29th  March,  1854.  whereby  said  G.  H.  M.  pre- 
tended to  convey  to  plaintiff  all  said  premises  in  fee,  who  afterwards 
pretended  to  convey  certain  interest  in  said  premises  to  the  other  parties 
to  said  indenture,  who  joined  in  said  demise  to  defendant.  That  upon  the 
making  of  said  demise,  and  before  said  conveyance  by  said  G.  H.  M.  to 
plaintiff,  and  whilst  said  G.  H.  M.  was  seised  in  fee  of  said  premises,  to  wit, 
on  1st  July,  1841,  said  G.  H.  M.  contracted  and  agreed  with  one  M  G.,  now 
deceased,  to  sell  and  convey  to  him  in  fee  a  certain  large  portion  of  said 
demised  premises,  being  all,  &c,  and  said  G.  H.  M.  then  contracted  and 
agreed  with  said  II.  G.>  that  he,  said  II  G.,  should  have  and  retain  possession 
of  said  last  mentioned  premises  until  said  contract  of  purchase  was  performed 
by  said  H.  G.,  on  his  part,  and  that  then  he  said  G.  II.  M.  would  convey 
same  to  said  H.  G.  and  his  heirs  in  fee :  that  thereupon,  to  wit,  on  said  1st 
July,  1841,  said  G.  H.  31.,  in  pursuance  of  said  contract,  let  said  H.  G. 
into  possession  of  same,  and  said  II.  G.  retained  such  possession  until 
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some  time  in  1843,  when  he  died  intestate,  leaving  H.  G-.,  his  only  son 
and  heir  at  law,  who  thereupon  entered  into  and  retained  possession, 
under  said  contract  of  purchase,  until  he  also  died  intestate  in  1859; 
whereupon  one  J.  G.,  the  mother  of  the  said  H.  G%,  and  as  such  the  heir- 
at-law  during  her  life  of  the  said  H.  G.,  under  said  contract  of  purchase, 
entered  into  and  retained  possession  of  the  same  continually  from  the  death 
of  the  son,  H.  G.,  until  after  the  commencement  of  this  suit ;  that  such 
possession  of  said  H.  G.,  the  son,  and  J.  G„  the  mother,  was  of  right  under 
said  contract,  and  that  by  reason  thereof  defendant  did  not  and  could  not 
enter  into  the  possession  or  hold  or  enjoy  said  last  mentioned  land  so  being 
parcel  of  said  demised  premises,  or  any  part  thereof ;  that,  although  de- 
fendant has  always  since  the  making  said  supposed  demise  been  ready  and 
desirous  of  entering  into  possession  of  said  last  mentioned  land,  of  which 
plaintiff  had  due  notice,  yet  that  he  has  always  been  and  still  is  kept  out  of 
the  same  by  reason  of  said  contract  of  sale,  which  bound  said  plaintiff  and 
the  others  joining  in  said  demise,  as  the  assignees  of  said  G.  H.  M.,  and 
thereby  defendant  has  been  wholly  prevented  from  entering  into  and  en- 
joying said  portion  of  said  demised  lands,  and  from  receiving  the  profits 
which  would  otherwise  have  accrued  to  him  therefrom. 
Held,  on  demurrer,  plea  bad.  That  at  most  it  shewed  only  a  parol  demise 
and  that  only  as  to  part  of  the  premises  ;  that  H.  G.  was  merely  tenant  at 
will  or  at  sufferance,  and  liable  to  be  ejected  by  defendant;  and  that  relief, 
if  any,  would  only  have  been  apportionate,  and  upon  terms,  in  a  court  of 
equity. 

The  declaration  stated,  that  the  plaintiff  by  deed  let  to 
the  defendant  a  certain  lot  or  parcel  of  land  situate  in  the 
City  of  Toronto,  in  the  County  of  York,  to  hold  for  twenty- 
one  years  from  the  first  day  of  June,  A.D.  1854,  at  the  yearly 
rent  of  two  hundred  and  ten  pounds  a  year,  payable  half- 
yearly,  on  the  first  days  of  June  ,and  December  respectively, 
free  from  all  taxes  or  other  deductions,  and  the  defendant  by 
the  said  deed  covenanted  with  the  plaintiff  to  pay  him  the 
same  as  aforesaid ;  yet  five  years  of  the  said  rent  and  taxes 
are  due  and  unpaid. 

Plea,  on  equitable  grounds,  that  the  rent  in  the  declara- 
tion mentioned  was  reserved  upon  a  demise  of  certain  lands 
and  hereditaments  made  by  the  plaintiff  and  others  to  the 
defendant  by  a  certain  indenture  bearing  date  the  twenty- 
fourth  day  of  May,  A.D.  1854,  and  made  between  the  said 
plaintiff  of  the  first  part,  John  Cameron  and  Jas.  Frederick 
Smith,  both  of  the  City  of  Toronto,  Esquires,  mortgagees 
of  the  lands  and  hereditaments,  amongst  other  lands  there- 
inafter mentioned  and  intended  to  be  thereby  demised,  of 
the  second  part ;  Louisa  Crooks,  the  wife  of  the  said  plain- 
tiff, of  the  third  part ;  and  the  said  defendant  of  the  fourth 
part ;  whereby  the  plaintiff  and  the  other  parties  to  the  said 
indenture,  except  the  defendant,  pretended  to  demise  to  the 
defendant  the  said  lands  and  hereditaments  in  respect  of 
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which  the  said  rent  in  the  declaration  mentioned  was  reserv- 
ed, and  which  said  premises  were  composed  of  all  and 
singular  that  certain  parcel  or  tract  of  land  and  premises 
situate  on  the  south  side  of  Colborne  street  in  the  said  city 
of  Toronto,  being  composed  of  part  of  lot  number  one  on 
the  north  side  of  "Wellington  street,  formerly  Market  street, 
in  the  said  city  of  Toronto,  and  being  one  hundred  and 
thirty-four  feet  more  or  less  in  frontage  on  Colborne  street, 
westerly  from  Scott  street  towards  Yonge  street,  to  the 
parcel  of  land  previously  sold  by  the  said  plaintiff  to  Messrs. 
Shaw,  Turnbull  &  Co.,  by  the  depth  south  of  eighty-six  feet 
on  Scott  street  more  or  less  to  a  lane,  as  laid  out  by  the  said 
Eobert  Pilkington  Crooks,  which  said  lane  is  fifteen  and  a 
half  feet  in  common  more  or  less  to  the  hereby  conveyed 
property  and  the  property  of  the  said  plaintiff,  and  of 
Messrs.  Shaw,  Turnbull  &  Co.,  on  Wellington  street,  then 
westerly  from  Scott  street  parallel  to  Colborne  street  one 
hundred  and  thirty-four  feet  more  or  less,  then  northerly 
parallel  to  Scott  street  eighty-six  feet  more  or  less  to  the 
southern  limit  of  Colborne  street ;  and  the  defendant  says 
that  the  plaintiff  and  the  said  other  persons,  parties  to  the 
said  indenture,  other  than  the  defendant,  claim  and  derive  > 
title  to  the  said  premises,  and  at  the  time  of  the  making  of 
the  said  demise  claimed  and  derived  title  to  the  said  premises 
under  and  by  virtue  of  a  certain  conveyance  thereof  by  one 
George  H.  Markland  to  the  plaintiff,  being  by  indenture  of 
bargain  and  sale  made  between  the  said  George  H.  Mark- 
land  and  the  plaintiff,  dated  the  twenty-ninth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-four,  whereby  the  said  George  H.  Markland  pretended 
to  convey  all  the  said  premises  to  the  plaintiff  in  fee,  who 
afterwards  pretended  to  convey  certain  interest  in  the  said 
premises  to  the  other  parties  to  the  said  indenture,  who 
joined  in  the  said  demise  to  the  defendant. 

And  the  defendant  further  says,  that  before  the  time  of 
the  making  of  the  said  demise  to  the  defendant,  and  before 
the  said  conveyance  by  the  said  George  H.  Markland  to  the 
plaintiff,  and  whilst  the  said  George  H.  Markland  was  seised 
in  fee  of  the  said  premises,  to  wit,  on  the  first  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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forty-one,  the  said  George  H.  Markland  contracted  and 
agreed  with  oneHngh  Glenn,  now  deceased,  to  sell  and  con- 
vey to  him  the  said  Hugh  Glenn  in  fee  a  certain  large 
portion  of  the  said  demised  premises,  being  all  that  certain 
parcel  or  tract  of  land  and  premises  situate,  lying  and  being 
in  the  city  of  Toronto,  containing  by  admeasurement  three 
thousand  nine  hundred  and  fifty-six  square  feet,  more  or  less? 
and  which  is  more  particularly  known  and  described  as 
follows,  that  is  to  say,  lot  number  four  in  the  survey  of  the 
said  George  H.  Markland,  of  what  was  called  Baby  place, 
dated  on  or  about  the  eleventh  day  of  March,  one  thousand 
eight  hundred  and  thirty,  and  being  forty-six  feet  or  there- 
abouts on  Scott  street,  eighty-six  feet  or  thereabouts  in 
depth ;  and  the  said  George  PI.  Markland  then  contracted 
and  agreed  with  the  said  Hugh  Glenn  that  he,  the  said 
Hugh  Glenn,  should  have  and  retain  the  possession  of  the 
said  last  mentioned  premises  until  the  said  contract  of  pur- 
chase was  performed  by  the  said  Hugh  Glenn  on  his  part, 
and  that  then  he  the  said  George  H.  Markland  would  con- 
vey the  said  last  mentioned  premises  to  the  said  Hugh  Glenn 
and  his  heirs  in  fee ;  and  the  defendant  further  says,  that 
thereupon,  to  wit,  on  the  said  first  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-one,  the 
said  George  H.  Markland,  in  pursuance  of  the  said  contract 
and  agreement,  let  the  said  Hugh  Glenn  into  the  possession 
of  the  said  last  mentioned  premises ;  aud  the  said  Hugh 
Glenn  retained  such  possession  until  some  time  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-three, 
when  he  died  intestate,  leaving  him  surviving  one  Hugh 
Glenn,  his  only  son  and  heir  at  law,  who  thereupon  entered 
into  possession  of  the  said  last  described  premises,  and 
retained  such  possession  under  the  said  contract  of  purchase 
until  he  also  died  intestate,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine ;  whereupon  one  Jane 
Glenn,  the  mother,  and  as  such  the  heir-at-law  for  the  term 
of  her  life,  of  the  said  Hugh  Glenn,  the  son,  entered  into 
possession  of  the  said  lands  and  premises,  under  and  in  pur- 
suance of  the  said  contract  and  agreement  of  purchase ; 
and  the  said  Jane  Glenn  retained  such  possession  continu- 
ally from  the  time  of  the  death  of  Hugh  Glenn,  the  son, 
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until  after  the  commencement  of  this  suit ;  and  the  defend- 
ant says,  that  such  possession  of  the  said  Hugh  Glenn,  the 
son,  and  Jane  Glenn,  was  of  right  under  the  said  contract 
and  agreement,  and  that  by  reason  thereof  the  defendant 
did  not  and  could  not  enter  into  the  possession  of  or  hold  or 
enjoy  the  said  last  mentioned  land,  so  being  parcel  of  the 
said  demised  premises  or  any  part  thereof ;  and  although 
the  defendant  has  always  from  the  time  of  the  making  of 
the  said  supposed  demise  hitherto  been  ready  and  willing 
and  desirous  of  entering  into  the  possession,  use,  occupation 
and  enjoyment  of  the  said  last  mentioned  land,  under  and 
by  virtue  of  the  said  demise,  of  which  the  plaintiff  had  due 
notice ;  yet  the  defendant  in  fact  says,  that  he,  the  said 
defendant,  always  from  the  time  of  the  making  of  the  said 
demise  until  the  time  of  the  commencement  of  this  suit 
was  and  still  is  kept  out  of  the  use,  occupation  and  en- 
joyment of  the  said  last  mentioned  premises,  and  every 
part  thereof  by  means  of  the  said  contract  of  sale,  which 
bound  the  said  plaintiff  and  the  other  parties  who  joined  in 
the  said  demise  as  the  assignees  of  the  said  George  H.  Mark- 
land,  and  thereby  the  defendant  has  been  wholly  hindered 
and  prevented  from  entering  into  and  holding  and  enjoying 
the  said  hereinbefore  described  portion  of  the  said  demised 
premises  or  any  part  thereof,  and  from  having  and  receiving 
all  the  profits,  benefits  and  advantages  which  ought  and 
would  otherwise  have  arisen  and  accrued  to  the  defendant 
therefrom. 

Demurrer : — 1st,  That  the  said  plea  professes  to  answer 
the  whole  declaration,  yet  shews  matter  of  defence  to  a  part 
only  of  the  plaintiff's  cause  of  action. 

2nd.  That  such  matter  of  defence  cannot  be  properly 
pleaded  by  way  of  equity  in  a  court  of  law,  because  it  in 
volves  questions  of  account  and  computation. 

3rd.  That  it  does  not  appear  by  the  said  plea  that  the 
alleged  contract  with  Hugh  Glenn  was  in  writing,  or  was 
such  as  in  point  of  law  gave  him,  or  those  claiming  under 
him,  any  right  of  occupation  or  possession,  or  constituted 
him  or  them  more  than  tenant  at  will  at  the  time  of  the  said 
demise,  or  at  any  time. 
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4th.  That  it  does  not  shew  that  the  right  of  occupation 
aforesaid  existed  at  the  time  of  the  said  demise,  or  whether 
or  not  it  had  ceased  in  point  of  law. 

The  plaintiff  also  joined  issue  upon  the  plea,  and  likewise 
replied  to  it  upon  equitable  grounds. 

The  defendant  joined  in  demurrer,  took  issue  upon  the 
plaintiff's  replication,  and  also  demurred  to  the  same.  He' 
also  rejoined  specially  to  ..the  replication,  whereupon  the 
plaintiff,  besides  joining  in  demurrer  to  the  replication  and 
taking  issue  upon  the  rejoinder,  also  demurred  to  the  latter. 

These  several  later  pleadings  it  is  unnecessary  to  set  out, 
or  to  allude  to  further  than  to  state,  that  during  a  previous 
Term  the  demurrer  to  the  replication  had  been  argued,  and 
judgment  subsequently  given  in  favour  of  the  plaintiff :  the 
demurrer  to  the  plea  had  also  been  argued  at  the  same  time, 
but  no  judgment  given  upon  it :  it  was  therefore  again  set 
down  for  argument  during  the  present  Term,  together  with 
|he  demurrer  to  the  rejoinder,  both  of  which  now  came 
before  the  court  to  be  disposed  of. 

Hon.  J.  H.  Cameron,  Q.  C,  for  the  plaintiff,  cited  JVeale 
v.  McKenzie,  2  C.  M.  &  R  84,  S.  C.  5  Tyr.  1106,  and  in 
the  Exchequer  Chamber,  1  M.  &  W.  747 ;  Woodfall  on 
L.  &  T.  301,  309  ;  Smith  v.  Malings,  Cro.  Jac.  160 ;  1  K.'s 
Abr.  235 ;  Stevenson  v.  Lambard,  2  Ea.  575  ;  Ecclesiastical 
Commissioners  of  Ireland  v.  C  Connor,  9  Ir.  C.  L.  Es.  242. 

Anderson,  contra,  cited  Holgate  et  al.  v.  Kay,  1  C.  &  K. 
341 ;  Stevenson  v.  Lambard,  supra. 

Eichaeds,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  if  good  at  all  must  be  a  good  plea  at  law  ;  as  a 
plea  by  way  of  equitable  defence,  it  appears  to  me,  it  would 
not  be  considered  operative  unless  it  was  good  as  a  legal 
plea  also.  On  the  former  argument  this  was  admitted,  I 
understood,  by  counsel  for  the  defendant. 

Is  not  the  plea  bad  because  it  does  not  shew  that  the  agree- 
ment entered  into  between  Markland  and  Glenn  was  in 
writing,  the  same  being  for  the  sale  of  lands,  and  required 
to  be  in  writing  under  the  Statute  of  Frauds  ? 

The  general  doctrine  of  pleading  seems  to  be  that  a  con- 
tract required  by  law  to  be  made  in  writing  need  not  be  so 
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alleged  in  a  declaration,  but  a  plea  setting  up  such  a  contract, 
or  an  alteration  in  its  terms,  must  allege  that  the  contract 
or  alteration  was  made  in  writing.  Case  v.  Barber  (Sir  T. 
Raym.  450) ;  WhittaJcer  v.  Mason  (2  Bing.  K  C.  359) ; 
Adams  v.  Wordley  (1  M.  &  W.  374),  and  other  authorities 
establish  this. 

When  a  lease  is  set  up  it  does  not  necessarily  imply  that 
it  is  in  writing  and  by  deed,  for  the  lease  may  be  good  by 
parol  for  three  years  and  from  year  to  year,  though  there  be 
no  written  instrument  between  the  parties,  if  the  lessee  has 
entered  into  possession,  or  has  continued  to  occupy,  under 
the  parol  demise. 

In  JVeale  v.  MeKenzie  the  pleadings  are  set  forth  (2  C. 
M.  R  84,  and  5  Tyr.  1106).  The  replication  to  the  plea, 
justifying  the  entry  and  seizure  of  the  defendants  goods  as 
a  distress  for  rent,  sets  up  that  one  Charlton  at  the  time  of 
the  demise  to  the  plaintiff  and  thenceforth  was  in  the  posses- 
sion and  enjoyment  of  eight  acres,  parcel  of  the  demised 
premises  as  tenant  thereof  to  the  defendant,  whereby  the 
plaintiff  did  not  and  could  not  enter  into  the  possession 
thereof,  or  hold  or  enjoy  the  said  eight  acres,  though  plain- 
tiff had  always  been  ready,  and  willing,  and  desirous  of 
entering  into  possession  of  the  said  land  (eight  acres)  by  vir- 
tue of  the  demise,  of  which  defendant  had  due  notice ;  yet 
he,  the  plaintiff,  had  been  and  still  was  kept  out  of  possession 
of  the  said  land  by  the  act  and  default  of  the  defendant, 
whereby  plaintiff  was  prevented  from  entering  into,  holding 
and  enjoying  the  same. 

In  Watson  v.  Waud  (8  Ex.  335),  the  action  was  in  trover 
for  taking  plaintiff's  goods  and  for  excessive  distress.  The 
defendant  pleaded  the  general  issue  of  not  guilty  by  statute. 
The  defendant  proved  an  agreement  made  on  13th  May, 
1851,  to  let  certain  premises  at  the  yearly  rent  of  £145, 
payable  on  14th  November  and  14th  May,  until  six  months 
notice  to  quit,  expiring  at  any  time  of  the  year,  should  be 
given.  A  former  tenant,  Mrs.  Richardson,  continued  in 
possession  of  a  cottage  let  to  her  at  £5  a  year,  and  possession 
could  not  be  given  to  plaintiff  pursuant  to  the  agreement  to 
let.  The  plaintiff,  however,  entered  into  and  enjoyed  all 
the  rest  of  the  property,  and  before  the  first  half-year's 
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rent  became  due  the  parties  met,  and  it  was  agreed  that 
plaintiff  should  pay  £70  to  defendant  on  14th  Nov.,  1851, 
and  on  14th  Nov.,  1852. 

In  argument  it  was  contended,  when  the  agreement  was 
entered  into  Mrs.  Eichardson  was  in  lawful  possession  of  her 
cottage  as  tenant  to  the  defendant,  and,  therefore,  as  to  that 
part  of.  the  premises  the  demise  was  void,  for  the  defendant 
was  unable  to  confer  any  interest  in  it.  The  court,  however? 
considered,  that  what  took  place  when  the  parties  met  before 
the  first  half-year's  rent  became  due  operated  as  a  new  de- 
mise, and  gave  the  defendant  a  right  to  distrain. 

It  did  not  appear  in  that  case  that  the  first  letting  to  Mrs. 
Eichardson  was  by  deed,  nor  that  the  lease  to  the  plaintiff 
in  that  action  was  by  deed,  and  the  inference  from  the  facts 
of  the  case  as  stated  would  be,  that  the  latter  holding  was 
not  by  deed. 

In  Holgate  v.  Kay  (1  C.  &  K.  341)  the  action  was  in  cov- 
enant for  non-payment  of  rent.  The  defendant  pleaded  two 
pleas.  In  the  first  he  set  out  the  lease,  and  concluded  in 
substance  by  stating,  that  at  the  time  of  granting  the  lease 
part  of  the  demised  premises  was  in  the  possession  of  a  third 
person,  who  had  lawful  title  thereto,  and  that  the  defendant 
had  been  kept  out  of  possession  of  the  said  part  of  the  de- 
mised premises  by  such  third  person ;  and  in  the  second  plea,, 
that  certain  persons  had  obtained  right  of  way  in  and  over 
the  premises  in  question,  and  that  by  the  exercise  of  such 
rights  of  way  the  defendant  had  been  and  was  deprived  of 
the  use  of  the  water  privileges  demised  to  him  by  the  said 
lease. 

From  the  facts  of  the  ease  as  disclosed  at  the  trial,  it  ap- 
peared that  there  was  a  difficulty  in  getting  possession  of 
certain  parts  of  a  field  and  meadow  covered  by  the  lease, 
they  being  in  possession  of  parties  who  claimed  under  the 
original  lessor,  the  plaintiff  holding  under  a  lease  derived 
through  the  same  channel.  It  also  appeared  that  certain 
parties  had  acquired  rights  of  way  over  the  land  in  question, 
so  that  a  reservoir  which  the  lessee  wished  to  make  there 
could  not  be  made.  The  lessors  were  applied  to  by  defend- 
ant either  to  put  him  in  full  possession  of  the  premises  de- 
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mised,  or  to  make  a  ratable  deduction  of  the  rent.  That 
application  was  refused,  and  plaintiff  sued  for  the  rent. 

The  learned  judge  who  tried  the  cause  ruled  that  plaintiff 
could  not  recover,  and  subsequently  the  case  was  brought 
before  Coltman,  J.,  and  Baron  Rolph,  in  the  court  of  Com- 
mon Pleas  at  Lancaster,  these  learned  judges  then  sitting  as 
judges  of  that  court,  and  they  held  that  the  plaintiff  could 
not  recover.  They  sustained  the  ruling  of  Baron  Bolfe,  who 
held  that  it  was  perfectly  clear  that  if  a  lessor  could  not  give 
full  possession  of  the  thing  demised  he  could  not  sue  in  cov- 
enant for  rent.  In  discharging  the  plaintiff's  rule  the  court 
referred  to  Stevenson  v.  Lambard  (2  East.  575),  where  the 
court  of  King's  Bench  held,  that  in  covenant  as  between  the 
lessors  and  lessee,  where  the  action  was  personal  and  upon  a 
mere  pivity  of  contract,  and  on  that  account  transitory  as 
any  other  personal  action,  the  rent  was  not  apportionable. 

The  case  of  the  Eaclesiastial  Commissioners  of  Ireland 
v.  &  Connor  (9  Ir.  C.  L.  Eeports,  242),  is  a  strong  authority 
for  the  plaintiff  on  the  broad  question  of  his  right  to  recover, 
supposing  the  plea  shewed  an  actual  term  created  by  the  act 
of  the  plaintiff  himself.  In  that  case  the  court  took  this 
obvious  distinction  between  Neale  v.  McKenzie  and  the  case 
before  them, — that  in  Neale  v.  McKenzie  the  demise  was 
for  one  year  and  by  parol,  and  inasmuch  as  the  lessee  did 
not  enter  into  the  possession  of  the  eight  acres  of  land,  noth- 
ing in  it  passed  to  the  lessee  by  the  parol  demise,  and  the 
overholding  tenant  being  in,  and  in  possession  by  a  like 
parol  demise,  there  was  nothing  to  shew  that  as  to  those 
eight  acres  anything  passed  to  the  lessee.  But  in  the  Irish 
Courts  it  was  ruled  that  the  subsequent  lease  being  by  deed 
would  pass  any  reversion  after  the  expiration  of  the  first 
lease,  and  that  an  interest,  therefore,  did  pass  to  the  lessee  in 
the  very  premises  held  by  the  prior  tenant,  and  in  conse- 
quence the  plaintiff  might  recover. 

In  order  to  sustain  the  plaintiff's  right  to  recover  in  this 
action  it  is  not  necessary  to  go  as  far  as  the  case  in  the  Irish 
Court  has  gone ;  for  taking  the  facts  as  set  up  by  the  de- 
fendant's plea,  they  only  shew  that  Glenn  entered  under  a 
parol  agreement  to  purchase  from  Markland.  If  that  was 
so,  then  Glenn  when  he  entered  was  only  a  tenant  at  will,  or 
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at  sufferance,  and  could  not,  nor  could  any  one  claiming 
under  him,  in  any  way  at  law  resist  an  action  of  ejectment 
brought  to  recover  possession  of  that  portion  of  the  demised 
premises.  There  was  no  term  created,  and  he  could  have 
been  ejected,  and  if  he  had  applied  to  a  court  of  equity  to 
stay  the  proceedings  at  law  he  could  only  have  done  so  suc- 
cessfully by  bringing  in  the  unpaid  purchase  money.  And 
in  this  action,  if  the  defendant  had  applied  to  a  court  of 
equity  to  stay  the  proceedings  at  law,  I  apprehend  the  plain- 
tiff would  only  be  enjoined  to  stay  his  proceedings  until  the 
supposed  rights  of  Glenn,  or  those  claiming  under  him, 
should  be  barred ;  and  then  the  stay  would  only  properly 
apply  to  that  portion  of  the  rent  which  ought  to  arise  from 
the  part  of  the  land  in  Glenn's  possession. 

At  law  I  fail  to  see  how  we  can  properly  notice  such 
rights  as  are  set  up  in  the  plea,  or  how  we  can  consider  the 
interest,  which  was  assumed  to  be  in  Glenn  by  the  agree- 
ment with  Markland,  to  be  anything  more  than  an  equita- 
ble right,  or  a  trust  created  by  a  parol  agreement,  which 
could  not  be*recognized  or  enforced  at  law. 

We  are  all  of  opinion  that  the  plea  is  bad,  and  the  plain- 
tiff is  entitled  to  our  judgment.  It  seems  unnecessary  to 
consider  the  replication  or  subsequent  pleadings. 

Judgment  for  plaintiff  on  demurrer  to  the  plea. 


Wilson  v.  Keys. 

Action  for  a  breach  of  covenant  to  deliver  peaceable  possession  of  premises — 
Equitable  plea — Demurrer — New  assignment  —  Demurrer  —  Past  considera- 
tion— Nudum  pactum. 

In  an  action  of  covenant  by  lessee  against  lessor  on  a  covenant  in  a  lease 
under  seal  to  deliver  possession  of  the  demised  premises  to  plaintiff  on  20th 
March,  1864,  assigning  as  a  breach  that  defendant  had  not  delivered  posses- 
sion to  plaintiff,  and  had  deprived  him  of  the  use  of  the  land  and  premises, 
defendant  pleaded,  on  equitable  grounds,  that  plaintiff  by  an  agreement  in 
writing  executed  contemporaneously  with  the  lease,  in  consideration  that 
defendant  had  leased  to  him  the  premises  mentioned  in  the  declaration,  which 
were  then  in  the  possession  of  one  J.  Y.,  who  had  agreed  to  surrender 
possession  by  the  said  20th  March,  agreed  not  to  bring  any  claim  or  damage 
against  defendant,  if  possession  could  not  be  obtained  on  the  day  as  provided 
in  the  deed,  averring  that  on  20th  March  Y.  was  and  continued  in  possession 
of  the  premises  and  refused  to  deliver  them  up  to  defendant,  who,  consequent- 
ly, could  not  obtain  possession  thereof  on  the  said  day,  and  could  not  by 
reason  thereof  deliver  possession  on  20th  March  to  plaintiff. 
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Plaintiff  new  assigned,  that  he  brought  his  action  as  well  for  the  causes  attempt- 
ed to  be  justified  as  for  not  giving  possession  of  the  premises  21st  March. 

Held,  on  demurrer  to  both  plea  and  new  assignment,  that  the  plea  was  bad,  as  a 
legal  defence,  for  attempting  to  alter  an  instrument  under  seal  by  one  merely 
in  writing  not  under  seal ;  as  a  legal  and  equitable  defence,  for  want  of  a  good 
consideration,  alleging,  as  it  did,  a  past  consideration  as  that  on  which  the 
agreement  was  based.  That  if  it  was  intended  to  be  urged  that  the  agreement 
was  part  of  the  instrument  under  seal,  and  executed  contemporaneously  with 
it,  it  was  not  so  stated ;  if  executed  before  the  lease,  and  as  part  of  the 
consideration  for  making  the  lease,  it  was  not  so  pleaded. 

Held,  also,  that  the  new  assignment  was  bad  as  enlarging  the  declaration. 

The  writ  in  this  action  was  issued  on  the  24th  March,  1864. 
The  plaintiff  averred  in  his  declaration  that  the  defendant  by 
deed  demised  to  him  certain  lands  and  premises,  to  hold  for 
five  years  from  the  20th  March,  1864,  and  thereby  covenanted 
to  deliver  up  to  the  plaintiff  on  that  day  peaceable  and  quiet 
possession  of  the  said  lands  and  premises.  Breach :  that  the 
defendant  had  not  delivered  to  the  plaintiff  peaceable  and 
quiet  possession  as  aforesaid,  although  often  requested  so  to 
do,  and  had  deprived  the  plaintiff  of  the  use  and  possession 
of  the  said  lands  and  premises. 

The  defendant  pleaded,  on  equitable  grounds,  that  the 
plaintiff  did,  by  his  agreement  in  writing,  signed  by  him, 
dated  22nd  January,  1864,  and  executed  contemporaneously 
with  the  deed  in  the  declaration  mentioned,  in  consideration 
that  the  defendant  had  leased  to  plaintiff  the  farm  then 
occupied  by  one  J.  Young,  being  the  premises  in  the  decla- 
ration mentioned,  and  had  agreed  to  give  possession  thereof 
on  the  20th  March  then  next,  agree  with  defendant  not  to 
bring  any  claim  or  damage  against  defendant,  if  possession 
could  not  be  obtained  on  the  day  and  time  as  expected  and 
provided  for  by  said  deed  ;  and  the  defendant  averred  that 
on  the  said  20th  March,  Young  still  was  and  continued  in 
possession  and  occupation  of  the  said  premises,  and  refused 
to  deliver  up  the  possession  thereof  to  the  defendant,  and 
the  defendant  could  not  obtain  possession  thereof  on  the  day 
aforesaid  as  expected,  and  could  not  by  reason  thereof  deliver 
to  the  plaintiff  peaceable  and  quiet-  possession  thereof  on  the 
said  20th  March. 

The  plaintiff  denied  the  making  of  the  agreement  set  up 
in  the  plea,  and  also  demurred  to  the  plea.  The  causes  of 
demurrer  were,  1st,  that  the  plea  showed  no  valid  considera- 
tion for  the  making  of  the  agreement  set  up  in  the  plea — that 
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such  agreement  was  nudum  pactum  •  2nd,  that  it  attempted 
to  set  up  an  agreement  not  under  seal  in  answer  to  the 
breach  of  an  agreement  under  seal ;  3rd,  that  the  agreement 
merely  showed  that  the  plaintiff  agreed  not  to  bring  any 
claim  for  damages  against  the  defendant  for  not  delivering 
possession  of  the  land  on  the  20th  March,  and  was  no  answer 
to  the  plaintiff's  claim  for  damages  for  being  deprived  of  the 
possession  since  the  20th  March,  which  he  sought  to  recover, 
as  well  as  for  not  delivering  possession  on  that  day ;  4th,  that 
the  plea  set  up  no  legal  excuse  for  the  defendant's  breach  of 
his  covenant ;  5th,  that  the  plea  did  not  disclose  any  fact  on 
which  a  court  of  equity  would  grant  a  perpetual  injunction 
in  this  action. 

The  plaintiff  also  replied,  that  he  sued  not  only  for  the 
causes  of  action  admitted  and  attempted  to  be  justified, 
but  that  defendant  by  his  said  deed  covenanted  with 
plaintiff  to  give  him  quiet  and  peaceable  possession  of  the 
lands,  as  in  the  deed  mentioned,  on  the  21st  March,  1864,  he 
the  plaintiff  to  hold  the  same  from  that  day  forth  for  five 
years  ;  that  defendant  did  not  on  said  day  give  plaintiff  quiet 
possession  of  the  demised  premises  in  the  declaration  alleged, 
and  since  said  day  and  thenceforth  to  the  commencement  of 
the  said  suit  the  defendant  had  deprived  the  plaintiff  of  the 
use  and  possession  of  said  demised  premises,  and  had  since 
said  day  frequently  refused  to  give  to  the  plaintiff  possession 
of  the  same. 

The  defendant  joined  in  demurrer,  and  demurred  to  the 
new  assignment,  assigning  the  following  causes  of  demurrer 
thereto :  1st,  that  it  was  double,  and  amounted  to  a  repeti- 
tion of  the  declaration,  and  of  the  whole  causes  of  action 
mentioned  therein;  2nd,  that  the  covenant  set  out  in  the 
declaration  was  for  delivery  of  possession  of  the  premises  on 
a  day  certain,  and  if  that  was  excused  the  breach  of  the 
covenant  was  answered ;  3rd,  that  it  was  double  in  relying 
on  the  non-delivery  of  possession  on  the  day  named,  on  the 
21st  March  and  since,  which  was  inadmissible. 

Diamond,  for  the  demurrer  to  the  plea,  cited  Stephens  on 
PI.  new  ed.  132, 193,  290,  294 ;  old  ed.  260  ;  Bullen  &  Leake's 
Precedents,  2nd  ed.  393 ;  Brine  v.  G.  W.  R.  Co.,  31  L.  J- 
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Q.  B.  101 ;  Page  v.  Ilatchett,  8  Q.  B.  187;  Worth  v.  Ter- 
rington,  13  M.  &  W.  781. 

JS.  Pichards,  Q.  (7.,  contra,  and  for  the  demurrer  to  the 
new  assignment. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plea  is  bad,  both  as  a  legal  and 
equitable  defence.  It  is  wholly  bad  pleaded  as  a  legal 
defence,  because  it  attempts  to  vary  or  alter  an  instrument 
under  seal  by  one  that  is  merely  in  writing,  not  under  seal. 
It  is  bad,  both  as  a  legal  and  equitable  defence,  for  alleging 
a  past  consideration  as  that  on  which  the  agreement  was 
founded.  There  are  other  objections  also  fatal  to  the  plea. 
If  executed  contemporaneously  with  the  agreement  under 
seal,  it  might  be  a  part  of  it,  and  might,  if  a  part  of  it, 
operate  by  way  of  proviso  that  the  plaintiff  should  not 
recover  damages  from  the  defendant  on  the  covenant  to 
deliver  possession  if  Young  did  not  give  up  possession  by 
the  20th  March  ;  yet  it  is  not  set  up  as  a  part  of  the  original 
agreement,  but  as  a  substantive  agreement,  for  which  it  does 
not  appear  that  there  was  any  consideration.  If  the  agree- 
ment, being  a  substantive  agreement  complete  in  itself,  was 
prior  to  the  covenant,  and  it  was  part  of  the  consideration 
for  giving  the  covenant,  it  is  not  so  pleaded.  If  it  was  after 
the  covenant,  and  of  a  similar  character,  there  does  not 
appear  to  be  any  consideration  for  it. 

The  new  assignment  appears  to  be  equally  open  to  objec- 
tion. If  the  breach  assigned  in  the  agreement  be  a  continu- 
ing one,  and  the  agreement  is  of  such  a  character  that  the 
omitting  to  give  possession  each  day  creates  a  new  cause  of 
action,  and  the  breach  is  well  assigned  in  the  declaration, 
then  if  the  plea  does  not  answer  the  whole  cause  of  action, 
it  is  bad,  and  ought  to  have  been  demurred  to  on  that 
ground.  If  the  plea  is  good,  and  answers  all  the  causes  of 
action  set  up  in  the  declaration,  then  the  new  assignment 
enlarges  the  declaration  and  gives  a  new  cause  of  action, 
which  ought  not  to  be  left  for  the  new  assignment.  The 
case  of  Page  v.  Ilatchett  (8  Q.  B.  185)  merely  shows  that 
when  the  action  was  brought  for  the  conversion  of  a  number 
of  pieces  of  timber,  and  the  defendant  justified  the  taking 
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on  the  ground  that  they  were  obstructing  a  navigable  stream, 
and  that  he  removed  them,  and  the  plaintiff,  in  addition  to 
replying  de  injuria,  new  assigned,  this  was  held  not  to  be 
bad ;  for  the  allegation  of  numbers  in  the  declaration  was 
divisible,  and  part  might  be  obstructing  the  river  and  part 
not,  and  therefore  the  plea  was  good. 

But  in  Polkinhom  v.  Wright  (8  Q.B.  197),where  the  action 
was  trespass,  and  only  one  count,  showing  but  one  trespass, 
committed  on  a  single  occasion,  the  plaintiff  having  replied 
de  injuria,  it  was  held  that  he  could  not  also  new  assign 
that  the  plaintiff  committed  the  trespasses  on  different  occa- 
sions from  those  mentioned  in  the  plea.  The  notes  to  Greene 
v.  Jones  (1  ¥m.  Saunders,  299),  &c,  are  referred  to  as  show- 
ing the  cases  in  relation  to  new  assignment.  The  rule  seems 
to  be,  when  there  are  more  trespasses  than  one,  some  of* 
which  may  be  justified  and  some  not,  the  declaration  should 
state  the  trespasses  on  divers  days  or  in  different  counts,  so 
that  the  plaintiff  may  new  assign  if  need  be,  or  move  on 
some  of  the  other  counts.  Ford  v.  Beech  (11  Q.  B.  852) 
shows  when  an  agreement  suspending  a  right  of  action  or 
remedy  would  be  a  bar  to  an  action,  and  when  it  would 
merely  give  a  party  a  right  to  bring  an  action  on  the  agree- 
ment, if  the  remedy  were  attempted  to  be  enforced. 

On  the  whole,  we  think  the  plea  bad,  as  well  as  the  new 
assignment. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  plea, 
and  for  the  defendant  on  the  demurrer  to  the  new  assign- 
ment. 


Ratson  v.  Graham. 

Trespass — Plea  ofjustificatian — Demurrer. 

Trespass  quare  clausum  /regit,  upon  the  dwelling-house  of  the  plaintiff  without 
reasonable  or  probable  cause,  and  under  a  false  and  unfounded  charge  and 
assertion  that  plaintiff  had  stolen  property  in  his  house,  searching  and  ran- 
sacking same,  and  making  disturbance,  <fcc.,  by  which  plaintiff  was  both  in- 
terrupted in  the  quiet  enjoyment  of  his  dwelling-house,  and  suffered  injury 
to  his  credit  and  character,  by  reason  of  a  belief  being  excited  in  the  com- 
munity in  consequence  of  such  searching  that  he  had  stolen  goods,  and  had 
them  in  his  possession. 

2nd  count— That  defendant  broke  and  entered,  &c,  and  stayed  and  made  a 
noise  and  disturbance  therein  for  a  long  time,  and  broke  open  the  doors  of 
said  dwelling-house,  and  expelled  plaintiff  and  his  family  from  possession 
of  said  dwelling  house,  and  kept  them  expelled  for  a  long  time,  whereby 
plaintiff  during  all  that  time  lost  and  was  deprived  of  the  use  of  same. 
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Plea — That  before  the  alleged  trespasses  in  the  delaration  mentioned,  as  to 
the  alleged  breaking  and  entering  of  the  dwelling.house  of  plaintiff,  certain 
goods  of  one  W\  were  feloniously  stolen  by  some  person  unknown,  and 
were  believed  to  be  in  said  dwelling-house  of  plaintiff,  with  plaintiffs 
knowledge  that  they  were  so  stolen  ;  and  defendants  having  such  belief  and 
the  plaintiff  having  been  seen  in  possession  of  same,  at  request  of  said  W. 
and  in  his  aid,  immediately  after  the  theft  of  same,  in  day-time,  broke  and 
entered  said  house,  the  outer  door  being  open,  for  the  purpose  of  searching 
for  said  goods,  and  there  in  said  house  did  search  and  find  said  goods, 
which  were  then  given  up  by  plaintiff  to  defendant  as  goods  of  said  W., 
which  are  the  trespasses,  <fec. 

Held,  on  demurrer,  plea  good,  it  clearly  appearing  from  it  that  the  goods 
were  stolen ;  that  they  were  in  plaintiff's  house  (being  found  there) ;  that 
they  were  taken  by  defendant  at  the  owner's  request  and  in  his  aid,  imme- 
diately after  the  theft,  the  outer  door  of  the  house  being  open. 

Declaration,  that  the  defendants  broke  and  entered  the 
dwelling  of  the  plaintiff,  situate  in  the  village  of  Brampton, 
in  the  county  of  Peel,  and  without  any  legal,  reasonable  or 
probable  cause  whatsoever,  and  under  a  false  and  unfounded 
charge  and  assertion,  that  the  plaintiff  had  stolen  property 
in  his  house,  searching  and  ransacking  the  same  and  making 
disturbance,  by  which  the  plaintiff  was  not  only  interrupted 
in '  the  quiet  enjoyment  of  his  dwelling,  but  his  credit  and 
and  character  were  and  are  injured  by  reason  of  a  belief 
excited  amongst  his  neighbors  in  consequence  of  such  search- 
ing that  he  had  stolen  goods,  and  had  them  in  his  possession. 

And  for  a  second  count  the  plaintiff  says,  that  the  defen, 
dants  broke  and  entered  a  dwelling-house  of  the  plaintiff- 
situate  in  the  village  of  Brampton,  in  the  county  of  Peel, 
and  stayed  and  made  a  noise  and  disturbance  therein  for  a 
long  time,  and  broke  open  the  doors  of  the  said  dwelling, 
house,  and  expelled  the  plaintiff  and  his  family  from  the 
possession  of  the  said  dwelling-house,  and  kept  them  expelled 
for  a  long  time,  whereby  the  said  plaintiff  for  and  during  all 
that  time  lost  and  was  deprived  of  the  use  and  benefit  of  his 
said  last  mentioned  dwelling-house,  to  wit,  at  the  village  of 
Brampton,  in  the  county  of  Peel. 

Plea  of  'justification,  that  before  the  alleged  trespasses  in 
the  declaration  mentioned,  as  to  the  breaking  and  entering 
the  dwelling-house  of  the  plaintiff  in  the  declaration  men- 
tioned, certain  goods  of  one  Thomas  Whitehead  were  feloni- 
ously stolen  by  some  person  unknown  to  the  said  Thomas 
Whitehead,  and  were  believed  to  be  in  the  said  dwelling- 
house  of  the  plaintiff,  with  the  knowledge  of  the  plaintiff 
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that  they  were  so  stolen,  and  the  defendants,  having  such 
belief,  and  the  plaintiff  having  been  seen  in  the  possession  of 
the  said  goods,  the  defendants,  at  the  request  of  the  said 
Thomas  Whitehead  and  in  his  aid,  immediately  after  the 
goods  were  so  stolen,  in  the  day-time,  broke  and  entered  the 
said  dwelling-house,  the  outer  door  thereof  then  being  open, 
for  the  purpose  of  searching  for  the  said  goods,  and  there  in 
the  said  dwelling-house  did  search  and  find  the  said  goods  of 
the  said  Whitehead,  so  feloniously  stolen  as  aforesaid,  and 
the  same  were  then  given  up  by  the  plaintiff  to  the  defend- 
ants as  the  goods  of  the  said  Whitehead,  which  are  the  same 
alleged  trespasses  in  the  declaration  and  introductory  part  of 
this  plea  mentioned. 

Demurrer,  that  the  plea  is  no  answer  to  the  action; 
that  the  mere  suspicion  of  the  plaintiff  having  stolen  property 
in  his  possession  afforded  no  ground  or  justification  for  de- 
fendants to  enter  into  and  break  open  plaintiff's  premises 
without  legal  process. 

Bell,  Q.G.,  for  the  demurrer,  cited  Smith  v.  Shirley,  3  M. 
G.  &  S.  142 ;  Anthony  v.  Haneys  et  al,  8  Bing.  186 ;  3  Bl. 
Com.  4. 

Bon,  J.  II.  Cameron,  Q.  C,  contra,  cited  Burns'  Justice, 
vol.  I.,  «  Arrest,"  272  ;  vol.  V.,  "  Search  Warrant,"  840 ;  Bl. 
Com.  3rd  ed.  4 ;  Patrick  v.  Colerick,  3  M.  &  W.  483 ;  Mggin 
v.  Andrewes,  2  Eolle's  Es.  55,  56 ;  Kolle's  Abr.  555,  556. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  doctrine  which  prevailed  for  many  years,  that  the 
owner  of  land  in  the  possession  of  a  tenant,  could  not  justify 
entering  on  it,  and  putting  out  the  over-holding  tenant, 
because  it  might  or  did  create  a  breach  of  thejpeace,  seems 
to  be  exploded  by  the  later  authorities.  {Harvey  v.  Brydges, 
14  M.  &  W.  437.)  The  rule  that  the  owner  of  personal 
property  might  take  it  wherever  he  could  find  it,  if  he  did 
not  commit  a  breach  of  the  peace,  or  trespass  on  the  close  of 
another,  is  well  established.  But  that  the  owner  of  personal 
property,  or  his  servant,  could  justify  the  taking  of  such 
property  forcibly  from  the  possession  of  another  who  wrong- 
fully retains  it,  and,  being  about  to  carry  it  away,  refuses  to 
give  it  up,  has  not  been  decided  in  any  case  that  I  have  met 
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with,  until  the  judgment  of  the  Court  of  Common  Pleas  in 
England,  in  the  case  of  Blades  v.  Biggs  (10  C.  B.  K  S.  713). 
The  Chief  Justice  (Earl)  in  giving  judgment  in  that  case 
says : — "  The  defendants  have  failed  to  adduce  any  case  to 
shew  where  the  justification  was  supported  without  an  alle- 
gation to  explain  how  the  plaintiff  took  the  property  of  the 
defendant,  and  became  the  holder  thereof.  But  the  princi- 
ples of  law  are,  in  our  judgment,  decisive  to  shew  that  the 
plea  is  good,  although  that  allegation  is  not  made.  *  * 
It  is  decided  that  the  owner  of  land,  entitled  to  the  posses- 
sion, may  enter  thereon,  and  use  force  sufficient  to  remove  a 
wrong-doer  therefrom.  In  respect  of  land,  as  well  as  chat- 
tels, the  wrong-doers  have  argued  that  they  ought  to  be 
allowed  to  keep  what  they  are  wrongfully  holding,  and  the 
owner  cannot  use  force  to  defend  his  property,  but  must 
bring  his  action,  lest  the  peace  should  be  endangered,  if 
force  was  justified;  but  in  respect  of  land  that  argument 
has  been  overruled."  He  then  quotes  the  following  lan- 
guage of  Parke,  B.,  in  Harvey  v.  Brydges :  - —  "  Where 
a  breach  of  the  peace  is  committed  by  a  freeholder,  who, 
in  order  to  get  possession  of  his  land,  assaults  a  person, 
wrongfully  holding,  possession  of  it  against  his  will,  although 
the  freeholder  may  be  responsible  to  the  public  in  the  shape 
of  an  indictment  for  a  forcible  entry,  he  is  not  liable  to  the 
other  party.  I  cannot  see  how  it  is  possible  to  doubt  that 
it  is  a  perfectly  good  justification  to  say  that  the  plaintiff 
was  in  posssession  of  the  land  against  the  will  of  the  defend- 
ant, who  was  owner,  and  that  he  entered  upon  it  accordingly, 
even  though  in  so  doing  a  breach  of  the  peace  was  com- 
mitted." And  then  concludes  his  judgment :  —  "  In  our 
opinion,  all  that  is  said  of  the  right  of  property  in  land, 
applies  in  principle  to  a  right  of  property  in  chattels,  and 
supports  the  present  justification.  If  the  owner  was  com- 
pelled by  law  to  seek  redress  by  action,  for  a  violation  of  his 
right  of  property,  the  remedy  would  be  often  worse  than  the 
mischief,  and  the  law  would  aggravate  the  injury  instead  of 
redressing  it." 

Anthony  v.  Haneys  (8  Bing.  186)  is  one  of  the  cases  where 
it  is  held  necessary  to  shew  the  circumstances  under  which 
the  property  of  the  party  who  goes  on  the  premises  of 
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another  to  retake  it,  has  been  placed  on  those  premises ;  and 
the  reference  so  often  made  to  3  Blackstone's  Commentaries 
p.  4,  is  introduced,  showing  the  necessity  of  making  such  a 
decision,  to  avoid  breaches  of  the  peace  taking  place.  In 
argument  in  that  case  a  distinction  is  taken  between  enter- 
ing a  man's  house  and  his  close.  In  Burridge  v.  Nicholletts, 
(6  H.  &  1ST.  391)  Martin,  Baron,  says  :— -"  I  am  not  aware  of 
any  distinction  between  the  inner  door  of  a  house  or  the  wall 
or  fence  of  a  close." 

The  passage  from  Blackstone,  on  the  recaption  of  personal 
property,  after  stating  the  impolicy  of  allowing  the  right, 
upon  the  ground  that  the  public  peace  is  a  superior  consid- 
eration to  any  one  man's  private  property,  and  if  any  man 
was  allowed  to  use  force  for  the  remedy  of  private  injuries, 
social  law  must  cease,  the  strong  give  law  to  the  weak,  &c, 
concludes: — "For  these  reasons  it  is  provided  that  this 
natural  right  of  recaption  shall  never  be  exerted  when  such 
execution  must  occasion  strife  and  bodily  contention,  or  en- 
danger the  peace  of  society.  If,  for  instance,  my  horse  is 
taken  away,  and  I  find  him  in  a  common,  a  fair,  or  a  public 
inn,  I  may  lawfully  seize  him  to  my  own  use ;  but  I  cannot 
justify  breaking  open  a  private  stable,  or  enter  on  the 
grounds  of  a  third  person  to  take  him,  exeept  he  be  feloni- 
ously stolen,  but  must  have  recourse  to  an  action  at  law." 

Taking  this  passage  as  it  stands,  the  exception  would 
clearly  have  justified  the  defendant  going  on  to  the  premises 
of  the  plaintiff,  not  being  a  dwelling,  to  take  the  stolen 
goods,  at  the  request  of  the  owner,  immediately  after  they 
were  stolen. 

Breaking  into  a  dwelling  house,  the  outer  door  being 
open,  seems  to  be  no  more  a  trespass  than  breaking  into  a 
close ;  and  the  facts  set  up  would  in  the  view  here  presented 
have  justified  the  owner  of  the  goods,  and  consequently 
those  acting  in  his  aid  and  at  his  request,  in  breaking  the 
close  and  taking  the  stolen  property. 

The  arguments  of  counsel  and  dicta  of  Chief  Justice 
Tindal,  in  the  case  of  Smith  v.  Shirley  (3  C.  B.  142),  re- 
ferred to  in  the  argument,  in  my  view  strongly  support  the 
defendants'  plea.  Talford  (Sergeant),  in  arguing  against  the 
defendants'  plea,  stated  "  that  the  party  taking  upon  himself 
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to  act  upon  the  suspicion,  is  not  alleged  to  be  a  constable, 
or  the  party  grieved ;  nor  is  it  alleged  that  he  acted  at  the 
request  of  the  party  grieved.  *  *  *  *  There  is  no  pre- 
tence or  justification  for  breaking  and  entering  the  house. 
It  is  not  alleged  that  the  plaintiff  or  the  stolen  goods  were 
there,  or  that  the  defendant  believed  them  to  be  there." 
For  the  defendants  it  was  argued,  "  if  the  plaintiff  was  actu- 
ally in  the  house  at  the  time,  it  was  unnecessary  to  allege 
in  the  plea  any  ground  of  suspicion  at  all."  The  plea  was 
held  bad  in  that  case,  because  it  did  not  sufficiently  show 
the  purpose  for  which  the  house  was  entered.  That  purpose 
might  have  been  either  to  search  for  the  stolen  property,  or 
to  arrest  the  plaintiff.  That  was  a  matter  which  ought  not  to 
be  left  in  doubt. 

There  is  this  distinction  between  a  private  individual  and 
a  constable.  In  order  to  justify  the  former  in  causing  the 
imprisonment  of  a  person,  he  must  not  only  make  out  a 
reasonable  ground  of  suspicion,  but  he  must  prove  that  a 
felony  has  actually  been  committed ;  whereas  a  constable, 
having  reasonable  ground  to  suspect  that  a  felony  has  been 
committed,  is  authorised  to  detain  the  party  suspected  until 
inquiry  can  be  made  by  the  proper  authorities :  per  Lord 
Tenterden,  in  Beckwith  v.  Philbey  (6  B.  &  0.  638). 

But  it  is  not  justifiable  to  enter  land  with  cattle  because 
it  lies  open  to  the  highway,  or  to  enter  to  search  for  goods 
stolen  without  reason  of  suspicion  that  they  are  there  :  Kol. 
Abr.  565, 1.  15 ;  Comyn's  Digest,  "  Trespass,"  502. 

In  Siggins  v.  Andrewes  (2  Roll.  55,  56),  where  the  de- 
fendant justified  on  the  ground  that  divers  of  his  apricot, 
pear  trees,  &c,  had  been  stolen,  rooted  up,  and  carried  away 
by  M.  and  B.,  and  the  common  report  was  that  they  were 
carried  to  the  house  of  the  plaintiff,  upon  which  the  defend- 
ant came  to  the  house  of  the  plaintiff  to  search  for  them,  and 
there  found  two  of  them  and  carried  them  away,  upon 
demurrer,  it  was  adjudged  for  the  plaintiff',  and  a  difference 
was  taken  between  felony  and  trespass ;  "  for  if  J.  S.  take 
my  horse,  and  drive  him  to  the  land  of  J.  D.,  it  is  not  lawful 
for  me  to  enter  and  take  him  ;  but  if  J.  S.  feloniously  steal 
my  horse  and  take  him  into  the  land  of  J.  D.,  then  I  may 
justify  my  entry  into  the  land  to  retake  him." 
3 
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Now  from  the  plea  in  this  case  it  clearly  appears  that  the 
goods  were  stolen ;  that  they  were  in  the  plaintiff's  house 
(being  found  there) ;  that  they  were  taken  by  the  defen- 
dants, at  the  request  of  the  owner  and  in  his  aid,  immedi- 
ately after  they  were  stolen,  the  outer  door  of  the  house 
being  open. 

We  think,  under  the  authorities,  the  facts  set  up  in  the 
plea  well  justified  the  entry  of  the  defendants  into  the 
plaintiff's  house,  the  outer  door  being  open,  to  retake  the 
stolen  goods  therefrom. 

Judgment  for  defendants  on  demurrer. 


Campbell  v.  Baxtee, 

Landlord  and  tenant— ^Proviso  for  determination  of  lease  by  notice — Forfeiture 
for  non-payment  of  rent — Emblements — Right  to  bring  ejectment  without  de- 
mand— Plea-^-Demurrer. 

In  an  action  by  a  tenant  against  his  landlord  for  refusing  to  permit  him  to 
enter  on  the  demised  premises  to  take  away  the  emblements,  it  appeared 
that  the  defendant  gave  notice,  after  the  crops  were  sown,  to  terminate  the 
lease  according  to  a  proviso  contained  in  the  instrument,  and  the  lease  was 
so  terminated  on  the  20th  March.  After  that  day,  and  before  the  30th 
March,  defendant  brought  ejectment  to  recover  possession  of  the  demised 
premises.  The  defendant,  by  his  plea,  set  up,  that  there  was  also  a  provi- 
sion in  the  lease,  that  if  any  part  of  the  rent  of  the  premises  should  remain 
unpaid  for  fifteen  days  after  it  ought  to  be  paid,  although  no  formal  demand 
should  be  made  thereof,  the  landlord  might  re-enter  and  enjoy  the  premises 
as  of  his  former  estate ;  that  a  part  of  the  rent  was  due  and  unpaid  on  the 
15th  March,  and  before  he  could  recover  in  his  action  of  ejectment  or  get 
possession,  more  than  fifteen  days  had  elapsed  from  that  time,  and  he  had 
a  right  to  enter  for  such  default,  and  he  entered  after  the  expiration  of  the 
fifteen  days  on  account  of  the  said  right  of  re-entry  for  non-payment  of  rent, 
as  well  as  on  account  of  the  termination  of  the  lease  by  notice ;  and  by 
reason  of  plaintiff's  default  in  payment  of  rent  and  defendant's  entry, 
plaintiff  forfeited  his  right  to  the  emblements,  and  they  became  defendant's, 
as  part  of  his  reversionary  estate  in  the  land. 

Held,  on  demurrer,  plea  bad:  1st,  because  there  could  be  no  forfeiture  of 
the  term  under  the  provision  for  the  nonpayment  of  rent,  after  the  term 
was  at  an  end,  which  was  the  case  before  the  forfeiture  became  complete  ; 
2nd,  because  the  defendant,  having  by  his  notice  terminated  the  lease 
and  sued  in  ejectment  to  recover  possession  before  there  could  have 
been  any  forfeiture  for  nonpayment  of  rent,  could  not  afterwards  be  per- 
mitted to  set  up  such  non-payment  as  a  forfeiture,  as  by  the  course  he 
pursued  he  had  deprived  the  plaintiff  in  the  present  action  of  the  opportu- 
nity of  obtaining  relief  in  the  former  action^from  the  effect  of  such  forfeiture. 

Held,  also,  that  the  defendant,  under  the  proviso  contained  in  the  lease,  as  set 
forth  in  the  plea,  could  have  brought  ejectment  against  the  plaintiff  in  the 
present  action  for  non-payment  of  rent,  without  making  the  formal  demand 
which  would  otherwise  have  been  requisite  at  common  law,  though  there 
might  have  been  sufficient  distress  on  the  premises  to  satisfy  the  arrears 
of  rent. 
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The  first  count  of  the  declaration  stated : — And  also  for 
that  whereas  and  before  committing  the  grievances  herein- 
after mentioned,  the  defendant  by  deed,  bearing  date  the 
third  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one,  had  demised  to  the  plaintiff  a 
certain  farm,  being  composed  of  the  west  half  of  lot  number 
thirteen  in  the  fifth  concession  of  the  township  of  Eldon,  in 
the  county  of  Victoria,  to  hold  for  the  term  of  five  years 
from  the  twentieth  day  of  March,  one  thousand  eight  hun- 
dred and  sixty-one,  in  which  said  deed  was  and  is  contained 
a  proviso  or  stipulation,  that  if  either  the  defendant  or  the 
plaintiff  wished  to  bring  the  said  term  to  an  end  prior  to 
the  expiration  of  the  said  five  years,  the  party  dissatisfied 
might  do  so  by  giving  to  the  other  party  three  months' 
notice  in  writing  to  that  effect,  before  the  expiration  of  any 
year  mentioned  in  the  lease ;  and  whereas  the  plaintiff 
entered  into  the  possession  of  the  said  lands  under  the  said 
lease,  and  while  so  in  possession  and  during  the  said  term, 
and  before  any  notice  was  given  by  either  party  for  deter- 
mining the  same,  according  to  the  proviso  aforesaid,  and 
before  the  plaintiff  had  any  notice  or  knowledge  of  the 
defendant's  intention  so  to  determine  the  same,  the  plaintiff 
sowed  and  put  in  a  large  quantity  of  fall  wheat  and  other 
crops,  in  the  autumn  of  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-two,  to  be  harvested,  cut  and 
gathered,  the  following  year,  of  which  the  defendant  had 
due  notice ;  and  whereas,  after  the  said  wheat  and  other 
crops  were  so  sowed  as  aforesaid,  the  defendant,  well  know- 
ing the  premises,  availed  himself  of  the  provision  for  deter- 
mining the  lease  hereinbefore  referred  to,  and  by  writing, 
dated  the  ninth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-two,  notified  the 
plaintiff  that  the  said  lease  would  be  determined  on  the 
twentieth  day  of  March  then  next,  to  wit,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-three,  and 
demanded  possession  of  the  same  accordingly ;  and  whereas, 
afterward,  and  while  the  said  wheat  and  crops  were  grow- 
ing, and  before  they  were  mature  and  fit  for  harvestings  the 
defendant,  in  pursuance  of  the  proviso  aforesaid  and  the 
said  notice  and  demand,  accordingly  by  action  ejected  and 
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put  out  the  plaintiff  from  the  said  lands  and  premises,  and 
took  possession  of  the  same  himself,  and  thereupon  it  be- 
came and  was  the  duty  of  the  defendant  to  allow  and  permit 
him,  as  soon  as  the  said  wheat  and  crops  were  ripe,  to  enter 
into  possession  of  the  said  lands  for  the  purpose  of  harvest- 
ing the  same,  and  to  cut  and  carry  away  the  said  wheat  and 
crops,  and  the  defendant  was  requested  by  the  plaintiff  to 
permit  and  suffer  him  to  do  accordingly ;  yet  the  defen- 
dant, not  regarding  his  duty  in  that  behalf,  but  intending 
to  injure  the  said  plaintiff,  did  not  nor  would,  upon  such 
request,  when  the  said  wheat  and  crops  were  so  ripe  and  fit 
for  harvesting,  permit  or  suffer  the  plaintiff  to  enter  into  the 
said  land  for  the  purpose  aforesaid,  or  to  cut,  harvest  or  take 
away  the  same,  or  any  part  thereof,  but  wholly  refused  so 
to  do  ;  and  the  defendant  himself  cut  and  carried  away  the 
said  wheat  and  crops,  and  afterwards  converted  and  disposed 
of  the  same  to  his  own  use,  whereby  the  plaintiff  lost  and 
was  deprived  of  his  said  wheat  and  crops. 

Plea.  And  for  a  ninth  plea  as  to  the  fourth  count  of  the 
said  declaration,  the  defendant  says,  that  in  the  said  inden- 
ture of  lease  in  the  said  fourth  count  mentioned,  there  was 
and  is  contained,  in  addition  to  the  provision  for  terminat- 
ing the  said  lease  in  said  fourth  count  mentioned,  a  provi- 
sion, and  it  was  thereby  expressly  agreed  by  and  between 
the  plaintiff  and  defendant,  that  if  the  rent  thereby  reserved, 
or  any  part  thereof,  should  be  unpaid  for  fifteen  days  after 
any  of  the  days  on  which  the  same  ought  to  have  been  paid, 
although  no  formal  demand  should  be  made  thereof,  it 
should  be  lawful  for  the  defendant  at  any  time  thereafter, 
into  and  upon  the  said  demised  premises,  or  any  part  thereof 
in  the  name  of  the  whole,  to  re-enter  and  the  same  to  have 
again,  re-possess  and  enjoy,  as  of  his  former  estate.  And 
the  defendant  further  avers  that  the  said  premises  were  in 
and  by  the  said  indenture  of  lease  demised  to  the  plaintiff 
at  a  certain  rent  or  sum,  to  wit,  the  sum  of  one  hundred  and 
sixty  dollars  a  year,  payable  by  two  half-yearly  payments, 
on  the  fifteenth  day  of  October  and  the  fifteenth  day  of 
March,  in  each  and  every  year  during  the  said  term  in  the 
said  fourth  count  mentioned.  And  the  defendant  further 
avers  that  on  the  fifteenth  day  of  March,  in  the  year  of  our 
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Lord  one  thousand  eight  hundred  and  sixty-three,  and  before 
the  expiration  of  the  time  named  in  the  said  notice  in  the 
said  fourth  count  mentioned,  terminating  the  said  demise, 
there  became  and  was  due  from  the  plaintiff  to  the  defen- 
dant the  sum  of  eighty  dollars,  for  and  on  account  of  one 
half-yearly  payment  of  the  said  rent,  and  a  large  portion,  to 
wit,  the  sum  of  sixty-eight  dollars,  part  of  the  said  sum  of 
eighty  dollars  so  due,  remained  and  continued  due  and  un- 
paid from  the  plaintiff  to  the  defendant,  and  hath  ever  since 
continued  and  still  is  due  and  in  arrear.  And  the  defendant 
saith,  that  after  the  said  rent  had  so  fallen  due  and  in  arrear, 
to  wit,  on  the  fifteenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-three,  and  be- 
fore the  expiration  of  fifteen  days  from  the  day  when  the 
same  became  so  in  arrear,  the  said  action  of  ejectment  was 
commenced ;  and  that  before  he,  the  defendant,  could  obtain 
judgment  in  the  said  action,  or  enter  into  possession  of  the 
said  premises  by  virtue  thereof,  more  than  fifteen  days  from 
the  day  when  the  said  rent  had  fallen  in  arrear  as  aforesaid 
had  elapsed,  and  he  the  defendant  when  he  recovered  judg- 
ment in  the  said  action  of  ejectment  was  entitled  to  enter 
in  and  upon  the  said  premises,  because  the  said  sixty-eight 
dollars,  portion  of  the  said  rent  so  due,  had  been  due  and  in 
arrear  for  the  space  of  more  than  fifteen  days.  And  the 
defendant  entered  on,  to  wit,  the  twenty-fifth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-three,  after  the  expiration  of  fifteen  days  from  the  day 
on  which  the  said  rent  became  due,  into  the  said  demised 
premises  in  the  said  fourth  count  mentioned,  on  account  of 
the  said  right  of  re-entry  by  reason  of  the  non-payment  of 
the  said  rent,  as  well  as  for  the  cause  in  the  said  fourth 
count  mentioned.  And  by  reason  of  the  plaintiff's  default 
in  the  payment  of  the  said  rent,  and  the  entry  of  the  defen- 
dant into  the  said  demised  premises  as  aforesaid,  the  plaintiff 
lost  and  forfeited  all  right  to  the  said  wheat  and  crops  in 
the  said  fourth  count  mentioned,  the  same  being  then  grow- 
ing on  the  said  demised  premises  as  in  the  declaration 
mentioned,  and  not  cut  or  harvested,  and  being  still  attached 
to  the  soil  and  freehold,  and  the  same  wheat  and  crops  then 
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became  and  were  the  defendants,  as  part  of  his  reversionary 
estate  and  interest  in  the  said  land. 

Demurrer.  1.  That  the  said  ninth  plea  confesses  the 
plaintiffs  cause  of  action  in  said  fourth  count  set  out,  but 
does  not  avoid  the  same  by  any  legal  or  sufficient  answer. 

2.  That  it  appears  that  the  plaintiff  was  ejected  by  action 
from  the  demised  premises,  before  the  wheat  and  crops 
therein  mentioned  were  ripe,  under  a  proviso  in  the  lease 
for  determining  the  tenancy  by  notice,  and  not  by  virtue  of 
the  proviso  in  the  said  lease  for  re-entry  for  non-payment  of 
rent ;  and  the  mere  fact  of  the  rent  subsequently  accruing 
due  does  not  give  the  defendant  any  sufficient  title  to  de- 
prive the  plaintiff  of  his  crops  in  the  ground,  which  he  had 
the  right  to  harvest  and  take  away  as  emblements. 

3.  That  it  is  not  alleged  in  said  plea  that  the  defendant 
distrained  the  said  crops  for  the  said  rent  alleged  to  have 
accrued,  or  sold  and  applied  the  same  in  or  towards  pay- 
ment of  said  rent ;  but,  on  the  contrary,  it  is  admitted,  as 
alleged  in  the  said  fourth  count,  that  the  defendant  con- 
verted and  disposed  of  the  plaintiff's  said  crops  to  his 
own  use. 

4.  That  it  appears  from  said  ninth  plea  that  the  action  of 
ejectment  therein  mentioned  was  commenced  before  any 
right  of  re-entry  for  non-payment  of  rent  had  arisen,  (if  not 
before  the  alleged  half-year's  rent  actually  accrued  due) ; 
and  even  if  the  plaintiff  had  then  paid  the  said  half-year's 
rent,  it  would  not  have  restored  the  term  which  the  defen- 
nant  had  terminated  by  his  notice,  or  have  enabled  him,  the 
plaintiff,  to  retain  possession  of  the  said  land  till  the  said 
wheat  and  crops  were  ripe  and  ready  for  harvesting. 

5.  That  the  defendant  had  no  right  to  take  possession  of 
the  said  land  and  expel  the  plaintiff  under  the  proviso  for 
re-entry  for  non-payment  of  said  rent,  without  an  action  of 
ejectment  being  first  brought  for  such  forfeiture ;  and  it 
appears  that  no  such  action  was  brought,  but  that  the  action 
was  brought  on  the  notice  previously  given  determining  the 
tenancy. 

6.  That  it  is  not  alleged  that  there  was  no  sufficient  dis- 
tress on  the  said  premises,  countervailing  the  alleged  half- 
year's  arrears  of  rent ;  nor  is  it  stated  that  any  demand  of 
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said  rent  whatever  was  made  by  the  defendant  before  re- 
entry by  him,  or  at  any  time  whatever. 

Harrison,  for  the  demurrer,  cited  Colesworth  et  al.  v. 
Spokes,  10  0.  B.  KS.  103  ;  Cavanagh  v.  Gudge  et  al.,  7  M. 

6  G.  316 ;  1  D.  &  L.  928 ;  Imp.  Stat.  4  Geo.  II.  ch.  28, 
s.  2;  Con.  Stats.  U.  C.  ch.  27,  s.  51 ;  Woodfall's  L.  &  T.  7th 
ed.  268 ;  Price  v.  Woorwood,  28  L.  J.  Ex.  329  ;  1  Chitty's 
Arch.  Pr.,  9th  ed.,  951 ;  Johns  v.  Whittey,  3  Wilson,  127. 

M.  C.  Cameron,  Q.Q.,  contra,  cited  D amies  et  al.  v.  Eyton, 

7  Bing.  154  ;  Sir  Nicholas  v.  Simonds,  2  Kolle's  Rs.  468. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

When  a  landlord  at  common  law  claimed  a  forfeiture  for 
non-payment  of  rent  reserved  in  a  lease,  which  gave  a  right 
of  re-entry  for  non-payment  of  the  rent,  he  was  obliged  to 
pursue  the  remedy  with  great  strictness  by  making  a  demand 
of  the  rent,  the  precise  sum  due,  upon  the  day  when  it  was 
payable,  a  convenient  time  before  sunset,  and  upon  the 
land :  Crabb's  Law  of  Real  Property,  s.  251 ;  Wm.  Saun- 
ders, voL  i.  p.  286,  b.  N.  16.  If  he  failed  in  any  one  of  these 
requisites,  he  could  not  enforce  the  forfeiture  at  common 
law.  But  the  statute  of  4  Geo.  II.  ch.  28,  provided  that 
when  there  was  half  a  year's  rent  in  arrear  and  no  distress 
on  the  premises,  when  there  was  a  right  of  re-entry  contained 
in  the  lease,  the  landlord  might  recover  possession  in  the 
mode  pointed  out  by  that  statute,  without  any  formal 
demand  of  the  rent.  And  even  at  common  law,  where  the 
lease  gave  the  right  of  re-entry  to  the  landlord  for  non-pay- 
ment of  rent,  "  though  no  formal  or  legal  demand  should  be 
made  for  payment  thereof,"  the  landlord  might  maintain 
ejectment  without  any  entry  or  demand  of  the  rent :  Doe 
Harris  v.  Masters  (2  B.  &  C.  490). 

I  think,  therefore,  the  defendant,  under  the  provision  of 
the  lease  as  set  forth  in  the  ninth  plea,  could  have  brought 
ejectment  against  the  plaintiff  for  non-payment  of  the  rent 
without  making  the  formal  demand  which  would  otherwise 
have  been  necessary  at  common  law,  though  there  might 
have  been  sufficient  distress  on  the  premises  to  satisfy  the 
arrears  of  rent. 
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If  the  defendant  had  applied  to  the  court  for  relief  from 
the  forfeiture,  and  had  brought  the  arrears  of  rent  into  court 
and  paid  the  costs,  the  court  probably  would  have  granted 
relief,  as  they  were  in  the  practice  of  doing  before  the  pass- 
ing of  the  statute  of  George  II.;  at  all  events  a  court  of 
equity  would  without  doubt  have  given  relief :  Doe  Wyatt 
v.  Byron  et  at  (1  C.  B.  623). 

Under  the  notice  and  demand  in  the  declaration  and  the 
conditions  mentioned  of  the  lease,  the  term  was  at  an  end  on 
the  20th  March,  1863.  The  half-year's  rent  became  due  on  the 
15th  March,  and  the  forfeiture  for  non-payment  of  the  rent 
would  not  have  been  complete  until  the  30th  March ;  but  the 
term  was  at  an  end,  by  virtue  of  the  notice  and  demand  on 
the  20th ;  so  that  after  that,  it  seems  to  me,  there  was  nothing 
to  forfeit.  When  the  further  fact  appears  from  the  plea, 
that  the  action  to  recover  possession  was  actually  commenced 
by  the  plaintiff  before  the  30th  March,  I  fail  to  see  how  the 
defendant  shows  by  anything  in  that  plea  that  the  term  was 
ended  by  the  default  to  pay  the  rent,  which  default  could 
not  have  put  an  end  to  the  term  until  the  30th  March,  some 
days  after.  By  bringing  his  action  the  now  defendant 
affirmed  the  term  was  then  at  an  end,  and  the  now  plaintiff 
could  not  have  successfully  defended  that  action,  because  the 
defendant  had  taken  the  proper  steps  to  avoid  the  lease  by 
his  own  act.  If  the  defendant  had  delayed  bringing  his 
action  until  the  time  for  the  forfeiture  to  accrue  under 
the  provision  for  the  non-payment  of  the  rent  had  elapsed, 
the  now  plaintiff  might  have  taken  steps  to  be  relieved 
from  the  effect  of  the  forfeiture ;  and  if  the  now  defend- 
ant had  then  set  up  that  the  term  was  ended  by  the 
notice,  there  could  have  been  no  relief  as  to  that  ;  but 
even  then  the  now  defendant  might  have  been  prevented 
from  going  on  for  the  forfeiture,  though  he  wonld  not  on  the 
ground  that  the  term  was  at  an  end  under  the  notice.  The 
defendant  fails  as  to  the  ninth  plea,  in  my  judgment,  on  two 
grounds :  first,  that  there  couldj  be  no  forfeiture  of  the  term 
under  the  provision  for  the  non-payment  of  rent  when  the 
term  was  at  an  end,  which  was  the  case  before*  the  forfeiture 
became  complete;  and  secondly,  because  the  defendant,, 
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haying  by  his  notice  terminated  the  lease,  and  sued  in  eject- 
ment to  recover  possession  before  there  could  have  been  any 
forfeiture  for  non-payment  of  the  rent,  cannot  now  be  per- 
mitted to  set  up  such  non-payment  as  a  forfeiture,,  as  he  by 
the  course  he  pursued  deprived  the  now  plaintiff  of  the 
opportunity  of  obtaining  relief  from  the  effect  of  that  for- 
feiture. Johns  v.  Whittey  (3  Wilson,  127)  is  an  express 
authority  on  the  first  ground.  There  the  lease  expired  by 
the  death  of  a  person  for  whose  life  the  tenant  held.  The 
plaintiff  entered,  and  defendant,  the  tenant,  afterwards  came 
on  the  leased  premises  and  took  away  the  emblements.  The 
plaintiff  brought  trespass  against  him,  and  contended  that 
there  was  a  clause  in  the  lease  that  the  premises  were  not  to 
be  let  to  tillage ;  that  they  were  so  let  to  tillage  before  the 
end  of  the  term,  and,  there  having  been  a  clause  in  the  lease 
giving  a  right  of  re-entry  for  such  condition  broken,  he  (the 
plaintiff)  was  entitled  to  the  emblements.  The  court  held 
that  the  proviso  for  re-entry  only  operated  during  the  conti- 
nuance of  the  lease ;  when  that  was  determined,  the  proviso 
had  vanished  and  was  gone ;« that  the  plaintiff,  never  having 
been  in  possession  by  right  of  re-entry  for  condition  broken, 
could  have  no  advantage  thereof ;  that  the  defeudant,  who 
ploughed  and  sowed  the  land,  had  in  law  and  justice  a  right 
to  reap  and  take  the  emblements." 

In  Chitty's  Arch.,  9th  ed.,  951,  11th  ed.  1005,  it  is  stated, 
"  That  when  a  person  entitled  to  land  has  a  right  of  entry, 
except  for  a  forfeiture  for  non-payment  of  rent,  he  may  in  a 
peaceable  manner  *  *  *  enter  and  take  possession."  I  have 
not  found  any  authority  for  the  exception,  but  suppose  the 
author  must  refer  to  the  remedy  under  the  statute,  where 
the  landlond  may  eject  when  no  sufficient  distress  can  be 
found  on  the  premises,  and  six  months'  rent  is  in  arrear. 

Judgment  for  plaintiff  on  demurrer. 
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MUNSIE  V.  McKlNLEY  ET  AL. 

Division  court — Jurisdiction — Interpleader — Title  to  land — Prohibition. 

The  judge  of  a  division  court  may,  notwithstanding  Con.  Stats.  U.  C.  ch.  19, 
sec.  54,  subsec.  4,  entertain  an  interpleader  application  to  try  the  question 
of  property  in  goods,  even  though  the  enquiry  may  involve  the  title  to  land. 
The  judge  himself  must  decide  such  application  without  the  aid  of  a  jury. 

In  Trinity  Term  last,  O'Connor  had  obtained  a  rule,  call- 
ing upon  the  plaintiff  and  J ohn  Boyd,  Esquire,  junior  judge 
of  the  county  court  of  the  united  counties  of  York  and  Peel, 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to 
prohibit  the  said  John  Boyd,  or  other  person  authorized  to 
hold  the  Sixth  Division  Court  of  the  said  united  counties,  from 
proceeding  to  try  and  determine,  or  from  further  proceeding 
in  a  certain  interpleader  summons  issued  out  of  the  last 
mentioned  court,  whereby  one  Francis  McKinley  and  the 
said  William  Munsie  were  called  before  the  said  division 
court,  in  order  that  the  claim  of  the  said  Francis  McKinley 
to  certain  property  seized  by  one  of  the  bailiffs  of  the  said 
division  court,  under  process  issued  by  the  said  William 
Munsie,  out  of  the  said  division  court,  against  the  goods  o^ 
William  McKinley  and  Sidney  McKinley,  might  be  adjudf 
cated  upon,  upon  the  ground  that  the  title  to  corporeal 
hereditaments  came  in  question,  and  the  said  court  had  no 
jurisdiction ;  and  why  the  sum  of  £20  18s.  2d.,  which  the 
said  Francis  McKinley  had  paid  into  the  said^division  court 
should  not  be  refunded  to  him. 

The  affidavits  shewed  that  the  property  in  dispute  was 
the  crops  growing  on  the  east  half  of  lot  number  three,  in 
the  tenth  concession  of  the  township  of  King,  which  one 
Pottage,  the  bailiff,  had  seized  in  the  month  of  June  last,  as 
the  property  of  William  McKinley  and  Sidney  McKinley ; 
that  William  McKinley  had  conveyed  the  said  land  to 
Francis  McKinley  for  a  good  and  valuable  consideration; 
and  that  the  crops  belonged  to  the  said  Francis  McKinley, 
who  had  been  in  the  continuous  possession  of  the  land  from 
the  date  of  the  conveyance ;  that  after  the  seizure  Francis 
McKinley  gave  notice  of  his  claim  to  the  bailiff,  who,  there- 
upon, caused  an  interpleader  summons  to  issue,  calling  upon 
Francis  McKinley  to  appear,  and  prove  and  sustain  his  right 
to  the  said  property ;  that  on  the  first  day  of  July  last  he 
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did  appear  before  the  said  John  Boyd,  Esquire,  the  said 
judge,  and,  by  Mr.  O'Brien,  who  acted  for  him,  objected  to 
the  jurisdiction  of  the  court,  on  the  ground  that  the  title  to 
land  came  in  question ;  that  a  jury  having  been  summoned 
at  the  instance  of  William  Munsie  was  also  objected  to,  on 
the  ground  that  there  was  no  provision  of  law  for  juries  on 
such  issues ;  that  Mr.  Boyd  overruled  these  objections,  and 
the  case  went  to  the  jury,  who  found  for  Munsie ;  that  after- 
wards a  new  trial  was  granted,  on  condition  that  the  debt 
and  costs  should  be  paid  into  court,  which  was  done. 

During  the  present  term,  Bull,  for  Munsie  and  Boyd, 
shewed  cause.  He  filed  affidavits  denying  that  the  jurisdic- 
tion had  been  questioned,  and  cited  Denton  v.  Marshall, 
7  L.  T.  K  S.  689 ;  Walsh  v.  Ionides,  22  L.  J.  Q.  B.  137; 
The  Queen  v.  Doty,  13  U.  C.  Q.  B.  398 ;  Richards  v.  Mai- 
denhead Local  Board  of  Health,  27  L.  J.  Mag.  Ca.  73 ; 
Joseph  v.  Henry,  19  L.  J.  Q.  B.  369. 

O  Connor  supported  the  rule,  and  contended  that  in  order 
to  sustain  his  claim,  Munsie  attacked  the  conveyance  to 
Francis  McKinley,  so  as  to  show  that  the  title  to  the  land  on 
which  the  crops  were  growing  was  still  in  William  McKinley, 
and  thus  brought  the  title  to  the  land  in  question ;  and  that 
instead  of  deciding  himself  on  the  interpleader  matter,  the 
judge  had  summoned  and  sworn  a  jury,  for  which  he  had  no 
authority.  He  cited  Marsden  v.  Wardle,  3  Ell.  &  Bl.  695 ; 
Thompson  v.  Ingham,  14  Q.  B.  710 ;  Kerhen  v.  Kerlcen, 
3  E.  &  B.  399 ;  Con.  Stats.  U.  C.  ch.  19,  sec.  54,  subsec.  4, 
sec.  55,  subsec.  2,  sees.  61,  175. 

Hector  Cameron  {amicus  curia?),  cited  Trainor  v.  Holcomb, 
7  U.  C.  Q.  B.  548. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  4th  subsection  of  section  54  of  the  "  Act  respecting  the 
Division  Courts"  provides,  that  these  courts  shall  not  have 
jurisdiction  in  actions  in  which  the  right  or  title  to  any  cor- 
poreal or  incorporeal  hereditaments  comes  in  question.  But 
the  175th  section  provides,  that  "  in  case  a  claim  be  made  to 
or  in  respect  of  any  goods  or  chattels,  property  or  security, 
taken  in  execution,  or  attached  under  the  process  of  any 
division  court,  or  in  respect  of  the  proceeds  or  value  thereof, 
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by  any  landlord  for  rent,  or  by  any  person  not  being  the 
party  against  whom  such  process  issued,  then,  subject  to  the 
provisions  of  the  6  Act  respecting  Absconding  Debtors,'  the 
clerk  of  the  court,  upon  application  of  the  officer  charged 
with  the  execution  of  such  process,  may,  whether  before  or 
after  the  action  has  been  brought  against  such  officer,  issue  a 
summons  calling  before  the  court  out  of  which  such  process 
issued,  or  before  the  court  holden  for  the  division  in  which 
the  seizure  under  such  process  was  made,  as  well  the  party 
who  issued  such  process,  as  the  party  making  such  claim ; 
and  the  county  judge,  having  jurisdiction  in  such  division 
court,  shall  adjudicate  upon  the  claim,  and  make  such  order 
between  the  parties  in  respect  thereof,  and  of  the  costs  of 
the  proceeding,  as  to  him  seems  fit ;  and  such  order  shall  be 
enforced  in  like  manner  as  an  order  made  in  any  suit  brought 
in  such  division  court,  and  shall  be  final  and  conclusive 
between  the  parties." 

In  this  clause  is  embodied  this  important  provision,  "that 
thereupon"  (that  is,  upon  the  bringing  of  the  party  who  issued 
the  execution  and  the  party  claiming  the  goods  before  the 
court),  "  any  action  which  has  been  brought  in  any  of  Her 
Majesty's  superior  courts  of  record,  or  in  any  local  or  inferior 
court,  in  respect  of  such  claim,  shall  be  stayed;  and  the 
court  in  which  such  action  may  be  brought,  or  any  judge 
thereof,  on  proof  of  the  issue  of  such  summons,  and  that 
the  goods  and  chattels  or  property  or  security  were  so  taken 
in  execution,  or  upon  attachment,  may  order  the  party  bring- 
ing such  action  to  pay  the  costs  of  all  proceedings  had  upon 
such  action  after  the  issuing  of  such  summons  out  of  the 
division  court." 

By  the  statute  the  jurisdiction  is  limited,  first,  in  all 
persona]  actions  where  the  debt  or  damages  claimed  do  not 
exceed  forty  dollars,  and,  secondly,  to  all  claims  and  demands 
of  debt,  account,  or  breach  of  contract,  whether  payable  in 
money  or  otherwise,  where  the  amount  or  balance  claimed 
does  not  exceed  one  hundred  dollars. 

If  an  action  were  brought  in  a  division  court  to  try  the 
right  or  title  to  any  corporeal  or  incorporeal  hereditaments, 
or  if  a  personal  action,  or  an  action  for  debt,  account  or 
breach  of  contract,  or  covenant  or  money  demand,  had  been 
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brought  clearly  beyond  its  jurisdiction,  and  attempted  to  be 
maintained,  prohibition  would  have  been  granted.  But  in  an 
interpleader  matter,  which  is  collateral  to  the  action,  is  the 
jurisdiction  limited  ?  A  quantity  of  goods,  a  single  chattel, 
a  piano  or  a  horse,  in  value  much  exceeding  one  hundred 
dollars,  may  be  the  subject  of  dispute.  Is  there  any  doubt 
of  the  jurisdiction  of  the  division  court  judges  to  try  whose 
they  are,  in  an  interpleader  matter  ?  But  the  jurisdiction  is 
limited  in  regard  to  value  to  forty  dollars  in  matters  of  tort, 
which  a  seizure  of  the  goods  of  B.  for  the  goods  of  A.  must 
necessarily  be.  The  question  of  whose  the  land  is,  may 
arise  on  a  claim  of  a  landlord  for  rent  from  the  bailiff,  but 
the  statute  gives  express  jurisdiction ;  or  it  may  arise,  as  in 
the  case  before  us,  on  the  question  of  whose  the  crops  are ; 
but  it  is  a  collateral  question,  arising  in  a  matter  collateral 
to  the  action.  Does  it,  therefore,  follow  the  court  h  as  no 
jurisdiction  %  There  is  no  express  limitation  of  jurisdiction 
in  the  act  in  reference  to  interpleader  matters ;  and  we  may 
gather  the  intention  of  the  Legislature  that  none  was  intended 
from  the  fact,  that  to  enable  a  bailiff  to  make  one  hundred 
dollars  and  the  costs  of  the  suit,  goods  to  a  much  greater 
value  must  necessarily  be  seized.  To  enable  the  judge  to 
adjudicate  upon  claims  for  rent,  might  involve  the  question 
of  title,  for  two  might  claim  for  rent  adversely  to  each  other. 
The  clause  quoted,  which  stays  proceedings  in  any  court  for 
the  alleged  wrong  in  seizing,  implies  the  right  in  the  judge 
to  adjudicate  upon  rights  to  property  and  securities  exceed- 
ing in  value  one  hundred  dollars,  and  contains  no  provision 
to  prevent  the  judge  from  proceeding  in  case  the  inquiry 
involves  the  title  to  lands. 

We,  therefore,  think  the  judge  may,  in  interpleader,  try 
whose  the  crops  are,  although  the  inquiry  may  bring  the  title 
to  the  land  in  question. 

In  regard  to  the  question  as  to  whether  the  judge  alone  is 
to  adjudicate  upon  the  claim  in  interpleader,  or  may  sum. 
mon  a  jury,  or  whether  either  party  may  require  a  jury,  we 
think  the  directions  of  the  statutes  are  plain:  "The  county 
judge  having  jurisdiction  in  such  division  court  shall  adju- 
dicate upon  the  claim." 
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A  new  trial  has  been  granted  by  the  Division  Court 
judge.  We  cannot  presume  he  will  act  contrary  to  the 
express  directions  of  the  statute,  and  throw  off  the  respon- 
sibility cast  upon  himself.  But  can  we  grant  a  prohibition 
on  the  statement  that  he  has  once  improperly  sworn  a  jury, 
and  on  the  suggestion  that  he  may  do  so  again  ?  We  think 
not ;  and  no  doubt  the  opinion  of  the  court  in  this  respect 
will  prevent  the  irregularity  in  future.  The  rule  will  be 
discharged. 

Hule  discharged  without  costs. 


In  the  matter  of  Malcolm  Ogilvie  McGregor,  an 
articled  Clerk. 

A  ttorney's  clerk — Discharge  from  articles — Practice. 

A  clerk  articled  to  an  attorney,  who,  during  the  continuance  of  the  articles, 

absconds,  will  be  discharged  from  his  articles. 
Delivery  of  a  copy  of  the  rule  nisi  to  the  town  agent  of  the  attorney,  and 

leaving  copies  at  his  last  place  of  residence  and  at  his  office,  held  sufficient 

service. 

$1  JRichards,  Q.C*,  obtained  a  rule  to  shew  cause  why  an 
articled  clerk,  named  McGregor,  should  not  be  discharged 
from  his  articles,  by  which  he  was  bound  to  an  attorney  of 
this  court,  who  resided  at  the  village  of  Elora. 

It  appeared  by  affidavit,  that  on  the  16th  day  of  March, 
1860,  McGregor  had  articled  himself  to  one  Gilkison,  a  prac- 
tising attorney  ;  and  in  this  and  other  affidavits  it  was  shewn, 
that  in  September,  1864,  he  had  sold  his  furniture  and  effects^ 
and  left  this  province  for  parts  unknown,  without  any  inten- 
tion of  returning. 

The  rule  was  moved  absolute,  on  affidavits  shewing  that 
the  rule  nisi  had  been  served  by  delivering  one  copy  of  it  to 
the  town  agent  of  Gilkison,  and  by  leaving  another  copy 
at  his  last  place  of  residence,  and  also  at  his  office. 

IZichards,  Q.C.,  moved  the  rule  absolute,  citing  Con. 
Stats.  IT.  C.  ch.  35,  sec.  15  ;  1  Arch.  Prac.  last  ed.  40 ;  Ex 
parte  Wilkinson,  9  Dowl.  320;  Ex  parte  Hancock,  2  Dowl. 
N.  S.  54 ;  Ex  parte  Carnley,  2  Dowl.  K  S.  945. 

ISTo  cause  was  shewn. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 
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The  Imperial  Stat.  6  &  7  Yic.  ch.  73,  contains  clauses 
substantially  the  same  as  the  14  &  15  sees,  of  the  Con,  Stats. 
U.  C.  ch.  35. 

Before  the  passing  of  the  Imperial  statute,  the  Court  of 
Queen's  Bench  had  discharged  the  articles  in  the  case  of 
Wilkinson  (9  Dowl.  320),  which  was  one  precisely  like  this. 
Neither  that  statute,  nor  ours,  provides  in  words  for  the 
present  case,  but  they  do  provide  for  cases  where  the  attor- 
ney discontinues  or  leaves  off  practice. 

In  this  case,  the  affidavits  shew  that  the  attorney  has  vir- 
tually left  off  practice,  and  has  absconded.  The  statute 
provides  for  the  former,  the  practice  for  the  latter. 

The  service  of  the  rule  being  sufficient,  we  think  it  ought 
to  be  made  absolute. 

Rule  absolute  accordingly. 


Crawford  v.  Curragh  et  al. 

Will — Attestation — Statute  of  Frauds — Con.  Stats.  U.  C.  ch.  82,  sec.  13 — 

Evidence. 

Con.  Stats.  U.  C.  c.  82,  s.  13,  does  not  repeal,  but  merely  extends  the  Statute 
of  Frauds  as  to  the  execution  of  wills ;  and  a  will  subscribed  by  the  wit- 
nesses, in  accordance  with  the  provisions  of  either  act,  is  sufficiently  attested. 

Held,  therefore,  in  this  case,  that  a  will  subscribed  by  two  witnesses,  in  the 
presence  of  the  testator,  though  not  in  the  presence  of  each  other,  was  well 
executed. 

Held,  also,  that  although  there  was  no  positive  evidence  that  one  of  the  wit- 
nesses had  in  fact  subscribed  in  the  presence  of  the  testator,  the  evidence 
under  the  circumstances  attending  the  execution  of  the  will,  and  the  fact  of 
possession  haviag  for  upwards  of  sixteen  years  gone  along  with  it,  coupled 
with  proof  of  the  death  of  the  witness,  would  warrant  a  jury  in  finding, 
and  the  court;  under  the  power  given  it  to  draw  inferences  of  fact,  in  infer- 
ring, that  the  witness  had  signed  in  the  presence  of  the  devisor ;  and  that 
the  will  was  therefore  duly  executed. 

This  was  an  action  of  ejectment,  in  which  there  was  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  the  facts  stated. 

The  question  was,  whether  the  will  of  Joseph  Boyd,  made 
in  1846,  under  Which  Curragh,  the  defendant,  claimed,  was 
duly  executed;  the  plaintiffs,  in  right  of  the  plaintiff 
Margaret,  as  heiress-at-law  to  her  brother,  Joseph  Boyd,, 
claiming  adversely  to  the  will. 

The  evidence  of  Wm  Gibson,  one  of  the  witnesses  to  the 
will  was,  that  Samuel  Pollard,  the  other  witness,  was  dead. 
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He  said  :  "  One  morning,  when  I  called  [on  testator],  old  Mrs. 
Boyd,  the  mother,  said,  that  Joseph  was  wasting  away  fast, 
and  had  settled  his  affairs.  Mary  [one  of  the  deceased's 
sisters]  went  out,  and  she  saw  Pollard  come  in,  and  they 
went  into  the  room  where  Joseph  was.  Pollard  had  the  will 
in  his  hand.  He  said  [to  witness],  'Will  yon  witness  the 
will  of  Joseph  Boyd  ? '  Joseph  was  sitting  in  an  arm-chair, 
within  four  or  five  feet,  and  he  heard  what  was  said.  He 
[Pollard]  said  he  had  witnessed  it  before,  and  he  said  he 
understood  it  required  another  witness.  He  then  opened  it, 
and  showed  it  to  Joseph  Boyd,  and  said,  '  This  is  your  will? 
Mr.  Boyd ; ?  and  Boyd  nodded  assent,  that  it  was.  I  then 
signed  my  name  as  witness,  in  presence  of  Joseph  Boyd.  I 
think  Pollard  folded  it  up  and  took  charge  of  it.  *  *  * 
I  did  not  see  Samuel  Pollard  sign  his  name  to  it.  I  did  not 
see  Joseph  Boyd  sign  his  name.  I  did  not  hear  him  speak 
about  it ;  he  only  nodded  his  head  in  assent  to  what  Pollard 
said.  I  don't  know  when  the  will  was  signed  by  Joseph,  or 
when  Pollard  signed  his  name  there." 

The  signature  of  Joseph  Boyd  was  proved,  and  also  that 
he  knew  quite  well  what  Pollard  said  to  him  when  he  asked 
him  about  the  will. 

The  case,  then,  was  this,  so  far  as  the  positive  proof 
extended, — that  Joseph  Boyd,  if  he  did  not  sign  this  alleged 
will  in  the  presence  of  Pollard,  acknowledged  it  at  any  rate 
to  him,  and  that  Pollard  subscribed  it  as  a  witness ;  and 
that  at  a  future  time  Joseph  Boyd  acknowledged  the  will  in 
the  presence  of  Pollard  and  Gibson,  both  being  present  at 
the  same  time ;  and  that  Gibson  then  subscribed  his  name 
as  a  witness  to  the  will,  in  the  presence  of  the  testator  and 
of  Pollard. 

Boyd  for  the  plaintiff.  The  will  is  invalid,  because  not 
duly  subscribed  by  the  witnesses  in  the  presence  of  each 
other,  according  to  the  U.  C.  Con.  Act,  ch.  82,  sec.  13,  which 
imperatively  requires  this.  But  even  if  a  will  can  be  exe- 
cuted, as  under  the  former  law,  only  in  the  presence  of  two 
instead  of  three  witnesses,  then  it  does  not  appear  that  the 
will  was  subscribed  by  Pollard  in  the  presence  of  the  testator. 
Ellis  v.  Smith,  1  Yes.  jun.  11 ;  Eisley  v.  Temple,  Skinner, 
106 :  Jarman  on  Wills,  3rd  ed.  72>  77,  ch.  6,  sec.  1 ;  Moore 
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v.  King,  3  Curteis,  243 ;  Payne  v.  /Seriven,  1  Bob.  772 ; 
Re  Trevanion,  2  Rob.  311 ;  Charleton  v.  Hindrnarsh,  1  Swa. 
&  Trist.  433. 

Maelennan  for  defendant.  J arman  on  Wills  (2nd  ed.  67) 
shows  that  this  will  was  duly  executed  according  to  the 
requirements  of  the  Statute  of  Frauds,  excepting  as  to  the 
number  of  three  witnesses,  which  has  been  altered  in  this 
respect  by  our  statute.  Our  statute  has  simply  reduced  the 
number  of  witnesses  from  three  to  two,  and  has  not  intro- 
duced any  other  or  greater  ceremony  than  prevailed  before 
its  passing.  The  object  of  the  act  was  to  dispense  with  need- 
less ceremonies  in  such  instruments,  which  only  tended  to 
frustrate  the  intentions  of  devisors.  The  acknowledgment 
by  the  testator  in  presence  of  Pollard,  and  afterwards  in 
presence  of  both  Pollard  and  Gibson  at  the  one  time,  was 
a  due  execution  by  the  testator,  and  a  due  subscription  and 
attestation  by  the  witnesses,  although  they  added  their  names 
as  such  witnesses  at  different  times,  and  Gibson  did  not  see 
Pollard  subscribe  at  all.  The  British  Museum  v.  White, 
6  Bing.  310.  Our  own  statute  was  fully  complied  with ; 
because  it  does  not  require  that  the  witnesses  shall  subscribe 
in  the  presence  of  the  testator  (though  the  evidence,  fairly 
construed,  shows  that  this  too  was  done) ;  it  only  declares 
that  "  it  shall  be  sufficient "  if  the  witnesses  subscribe  in  the 
presence  of  each  other, 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  Statute  of  Frauds,  as  to  the  execution  of  wills,  pro- 
vided, "  That  all  devises  and  bequests  of  any  lands  or  tene- 
ments devisable,  *  *  *  shall  be  in  writing,  and  signed 
by  the  party  so  devising  the  same,  or  by  some  other  person 
in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  devisor  by 
three  or  four  credible  witnesses,  or  else  they  shall  be  utterly 
void  and  of  none  effect." 

Under  this  state  of  the  law  it  was  not  necessary  the  tes- 
tator should  actually  sign  his  name  in  the  presence  of  the 
witnesses ;  an  acknowledgment  by  him  of  his  signature  in 
their  presence  was  sufficient.  The  ease  in  6  Bing.  310, 
quoted  in  the  argument^  and  many  other  cases,  establish  this. 

4  Iff.  S.  VOL.  I. 
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So  also  it  was  long  since  held  and  continued  to  be  the  law 
in  England  until  the  Wills  Act  of  1837  was  passed,  and  it 
is  still  the  law  here,  that  the  acknowledgment  so  made  need 
not  be  made  by  the  testator  to  all  the  witnesses  at  the  one 
time  or  in  presence  of  each  other,  but  that  this  may  be 
done  at  different  times,  and  that  the  witnesses  may  sub- 
scribe their  names  at  different  times,  and  not  in  the  presence 
of  each  other.  Jones  v.  Lake  (2  Atkins,  176,  note) ;  Ellis  v. 
Smith  (1  Yes.  jun.  11).  The  witnesses  were,  however,  accord- 
ing to  the  plain  words  of  the  statutes,  always  required  to 
subscribe  in  the  presence  of  the  devisor. 

By  our  present  law  it  is  provided  that  "  Any  will  affect- 
ing land,  executed  after  the  6th  March,  1834,  in  the  presence 
of  and  attested  by  two  or  more  witnesses,  shall  have  the 
same  validity  and  effect  as  if  executed  in  the  presence  of 
and  attested  by  three  witnesses ;  and  it  shall  be  sufficient  if 
such  witnesses  subscribe  their  names  in  presence  of  each 
other,  although  their  names  may  not  be  subscribed  in  pre- 
sence of  the  testator." 

One  part  of  the  controversy  here  is,  whether  the  last 
clause  of  this  section,  "  and  it  shall  be  sufficient,"  &c,  is  an 
enactment  that  the  witnesses  shall  subscribe  their  names  in 
presence  of  each  other,  or  is  a  mere  declaration  that  if  the 
witnesses  do  not  subscribe  their  names  in  presence  of  the 
testator,  as  under  the  prior  law,  the  will  shall  not  neverthe- 
less be  void,  but  that  it  shall  be  sufficient  if  the  witnesses 
do  subscribe  in  the  presence  of  one  another  % 

The  statute  of  Charles  has  not,  in  express  terms,  been 
repealed  as  to  wills ;  and,  so  far  as  it  has  not  been  repealed 
by  enactments  inconsistent  with  its  maintenance  in  part  or 
in  whole,  there  is  no  reason  why  it  may  not  be  considered  as 
still  an  active  law  here.  Now,  under  that  statute  it  was  a 
positive  direction  that  the  witnesses  should  subscribe  and 
attest  the  will  in  the  presence  of  the  devisor,  otherwise  the 
will  should  be  utterly  void  and  of  none  effect. 

There  is  nothing  inconsistent  in  our  amended  law  and  this 
provision  subsisting  together:  on  the  contrary,  it  rather 
seems  that  the  legislature  intended  that  this  part  of  the  old 
law  should  yet  continue  to  be  the  law ;  leaving  it,  however, 
to  the  devisor  to  pursue  either  the  new  law  or  the  old  law, 
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according  to  circumstances  or  his  own  convenience — that  is, 
either  to  see  the  witnesses  snbscribe  the  will,  or  if  he  did  not, 
that  they  should  see  each  other  subscribe  it.  And,  there- 
fore, we  are  of  opinion  that,  under  the  provision,  "  it 
shall  be  sufficient  if  such  witnesses  subscribe  their  names 
in  presence  of  each  other,  although  their  names  may  not  he 
subscribed  in  presence  of  the  testator"  the  law  of  this  province 
does  not  prevent  a  will  being  still  subscribed  by  the  witnes- 
ses in  the  presence  of  the  devisor,  as  it  might  have  been 
before  the  passing  of  the  late  act,  under  the  statute  of 
Charles ;  and  that  the  new  provision  has  extended  the  old 
law,  by  making  it  sufficient  if  the  witnesses  see  each  other 
subscribe  the  will,  although  the  devisor  may  not  have  seen 
them. 

There  may,  perhaps,  be  other  reasons  for  treating  the  act 
of  Charles  as  not  wholly  rescinded  as  to  wills  in  this  pro- 
vince. The  primary  object  of  the  amended  act  was  to  sub- 
stitute two  witnesses  in  the  place  of  three.  The  new  act 
says  nothing  of  the  will  being  in  writing,  although  that 
would  be  implied  from  the  context.  Nor  does  it  say  that 
the  will  shall  be  executed  "  by  the  party  devising,"  although 
that  may  also,  perhaps,  be  inferred.  Nor  does  it  say  that 
the  will  may  be  executed  "  by  some  other  person  in  his 
presence,  and  by  his  express  direction,"  which,  perhaps, 
cannot  be  implied.  The  act,  therefore,  is  not  a  complete 
law  in  itself,  and  does  not  profess  to  be  so,  but  assumes  all 
these  provisions  to  be  still  subsisting ;  otherwise  the  legisla- 
ture in  professing  to  remove  unnecessary  difficulties  in  the 
way  of  such  instruments  would  have  taken  care  not  need- 
lessly, in  these  respects,  to  have  added  to  them. 

The  Imperial  Wills  Act  of  1  Yic.  cap.  26,  expressly  repeals 
all  former  acts  relating  to  wills,  and  re-enacts  anew  all  the 
above  provisions  not  noticed  in  our  act  of  1834,  and  some 
others,  which  it  would  be  very  proper  for  us  to  follow. 

The  other  point  in  controversy  is,  that  although  this  will 
might  have  been  executed  according  to  the  formalities  of  the 
old  law,  under  which  the  witnesses  may  subscribe  in  the 
presence  of  the  testator ;  yet  the  evidence  does  not  shew 
that  Pollard  did  subscribe  his  name  in  the  presence  of  the 
testator.    The  evidence  is  not  very  satisfactory  as  to  this ; 
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but  it  arises  from  the  acknowledgment  of  the  will  by  the 
testator  having  been  made  at  first  only  to  and  in  the  presence 
of  Pollard,  and  the  death  of  Pollard,  in  consequence  of 
which  the  necessary  explanation  as  to  what  really  did  take 
place,  cannot  now  be  given. 

The  evidence,  such  as  it  is,  is  this : — While  Gibson,  one  of 
the  two  witnesses,  was  at  the  testator's  house,  Pollard,  the 
other  witness,  came  to  the  house  also.  "  Pollard  had  the 
will  in  his  hand.  He  said  [to  Gibson]  will  you  witness  the 
will  of  Joseph  Boyd  ?  J oseph  was  sitting  in  an  arm  chair, 
within  four  or  five  feet,  and  he  heard  what  was  said.  He 
[Pollard]  said  he  had  witnessed  it  before,  and  he  said  he  un- 
derstood it  required  another  witness.  He  then  opened  it 
and  showed  it  to  Joseph  Boyd,  and  said,  '  this  is  your  will, 
Mr.  Boyd,'  and  Boyd  nodded  assent  that  it  was.  I  [Gibson] 
then  signed  my  name  as  witness  in  presence  of  J  oseph  Boyd. 
I  think  Pollard  folded  it  up,  and  took  charge  of  it.  I 
did  not  see  Pollard  sign  his  name  to  it." 

The  attestation  clause  of  the  will  then  states  that  the 
testator  set  his  hand  and  seal  "  in  presence  of  us,  the  sub- 
scribers, Samuel  Pollard  and  William  Gibson." 

The  court  is  at  liberty  "  to  draw  inferences  of  fact ;"  and 
the  question  is,  whether  we  can  infer  as  a  fact  that  Pollard 
did  subscribe  as  a  witness  in  "  the  presence  of  the  testator." 
The  facts  are  consistent  with  the  conclusion  either  that  he 
did  or  did  not.  The  only  other  additional  fact  is,  that  the 
land  since  the  testator's  death,  about  the  end  of  1846,  has 
been  "  in  the  possession  of  his  mother  and  sisters  ever  since. 
Mary  Boyd  was  the  last  person  who  died  in  possession." 
And  so  far  the  possession  has  been  according  to  the  will, 
which  is  a  very  important  fact  in  favor  of  its  validity,  and 
quite  sufficient  to  have  gone  to  the  jury,  with  the  other 
circumstances,  as  some  evidence  of  its  due  execution. 

The  case  of  Doe  d.  Dames  v.  Davies  (9  Q.  B.  648)  fully 
sustains  this.  In  that  case  the  will  was  made  in  1828.  ISTo 
evidence  was  given  of  the  handwriting  of  the  devisor,  nor 
that  he  had  authorized  any  one  to  sign  for  him.  Two  out 
of  the  three  attesting  witnesses  were  dead.  The  handwriting 
of  these  two  was  proved.  The  third  witness  had  signed  with 
a  mark  only,  and  could  not  be  identified.    A  witness  of  that 
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name  was  produced  who  was  supposed  to  be  this  witness ; 
but  he  was  in  extreme  old  age,  and  had  no  memory  on  the 
subject.  The  name  so  signed  by  a  mark  was  between  the 
names  of  the  other  witnesses.  This  was  the  only  evidence 
in  favor  of  the  genuineness  of  the  third  signature.  The  will 
had  not  been  disputed  for  16  years ;  and  the  judge  left  these 
facts  to  the  jury  as  presumptions  that  the  will  had  been 
properly  attested,  and  the  jury  found  in  favor  of  it ;  and 
the  court  afterwards  confirmed  this  direction  and  finding. 
The  court  said  : — "  It  has  been  decided  that  direct  evidence 
of  all  the  requisites  of  the  29  Car.  II.  ch.  3,  sec.  5,  is  not 
indispensable  to  prove  the  validity  of  a  will,  and  that  the 
attestation  in  the  presence  of  the  testator  may  be  inferred 
from  circumstances." 

The  case  there  referred  to  of  Croft  v.  Pawlet  (Str.  1109) 
is  also  very  applicable  to  the  present  case  ;  for  there,  as  here, 
the  attestation  clause  of  the  will  was,  "  Signed,  &c,  as  and 
for  his  last  will,  in  the  presence  of  us,  A.  B.  C. and  the 
court,  on  its  being  proved  that  all  the  witnesses  were  dead, 
and  that  the  signatures  of  the  witnesses  were  genuine,  held, 
that  there  was  evidence  to  go  to  the  jury  of  "  a  compliance 
with  all  circumstances,"  although  it  was  objected  that  the 
hands  of  the  witnesses  could  only  stand  "  as  to  the  facts  they 
had  subscribed  to,  and  signing  in  the  presence  of  the  testator 
was  not  one." 

Hands  v.  James,  in  2  Com.  Rep.  531,  referred  to  also  in 
the  above  case  in  9  Q.  B.,  is  exactly  to  the  same  point.  See 
also  In  the  goods  of  Holgate  (5  Jur.  IT.  S.  251) ;  In  the  goods 
of  Thomas  (5  Jur.  1ST.  S.  104) ;  Andrews  v.  Motley  (12  C.B. 
N.  S.  526). 

We  are  of  opinion,  then,  that,  although  the  will  was  not 
subscribed  by  the  witnesses  in  the  presence  of  each  other, 
it  was  not,  nevertheless,  void  for  that  cause,  but  that  a  sub- 
scription by  them  in  the  presence  of  the  devisor  was,  if  it  be 
established,  a  sufficient  subscription  according  to  our  law. 

We  are,  also,  further  of  opinion,  that,  although  there  was 
no  direct  evidence  of  Pollard  having  subscribed  his  name  in 
presence  of  the  devisor,  there  was  evidence  under  the  cir- 
cumstances attending  the  execution  of  the  will,  and  of  the 
possession  having,  for  so  many  years,  gone  along  with  it ; 
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and  on  proof  of  Pollard's  death,  who  could  alone  have  ex- 
plained the  fact,  sufficient  to  have  been  submitted  to  the 
jury,  and  to  have  warranted  them  in  finding  in  favor  of  "  a 
compliance  with  all  circumstances,"  as  to  the  due  execution 
of  the  will ;  and  that,  as  we  have  the  power  to  draw  infer- 
ences of  fact,  we  are  justified  under  this  evidence,  and  on  the 
authorities  before  mentioned,  in  inferring  that  Pollard  did 
subscribe  the  will  in  the  presence  of  the  devisor ;  and,  there- 
fore, that  the  will  was  duly  executed,  in  all  respects,  for  the 
purpose  of  passing  real  estate. 

The  jpostea  should,  therefore,  be  delivered  to  the  defendant. 

Postea  to  the  defendant  accordingly. 


GrOTTWALLS  V.  MlJLHOLLAND. 

Sale  or  conveyance  by  an  insolveut — Bona  fides  of  transfer — Con.  Stats.  U. 
C ,  ch.  26,  sec.  18—13  Elizabeth,  ch.  5,  sec.  2. 

A  Bale  or  conveyance  of  property  made  by  an  insolvent,  though  not  in  the 
ordinary  course  of  trade,  without  intent  to  defeat  or  delay  creditors,  or  to 
give  a  preference,  is  valid ;  for  the  intent  with  which  it  was  made  must 
govern. 

The  last  clause  of  sec.  18,  ch.  29,  Con.  Stats.  TJ.  C,  does  not  avoid  all  convey- 
ances by  an  insolvent  which  are  not  for  the  benefit  of  creditors,  or  which 
are  not  made  in  the  ordinary  course  of  trade  to  innocent  purchasers ;  it 
merely  excepts  the  cases  therein  mentioned  from  the  operation  of  the 
antecedent  portion  of  the  section,  but  does  not  invalidate  other  transactions 
within  the  objects  of  the  act. 

In  this  case  the  execution  debtors  on  the  eve  of  insolvency,  and  after  service 
upon  them  of  the  writ  at  the  suit  of  the  defendants  (the  execution  creditors), 
sold  their  stock  in  trade  to  the  plaintiff  with  the  knowledge  by  the  latter 
that  they  had  been  so  sued,  taking  from  plaintiff  promissory  notes  payable 
in  one,  two,  three  and  four  years,  for  the  purpose  of  dividing  them  ratably 
among  their  creditors.  These  notes  were  accordingly  offered  to  and 
accepted  by  the  several  creditors  of  the  debtors,  with  the  exception  of  the 
defendants,  who  rejected  them. 

Held,  that  the  jury  were  properly  directed  to  support  the  sale  to  plaintiff,  if 
they  found  that  it  had  been  made  bond  fide  with  intent  to  transfer  the  pro- 
perty to  plaintiff,  and  was  not  colourable  for  the  purpose  of  protecting  it 
for  the  debtor,  even  though  the  effect  of  such  sale  might  be  to  prevent  the 
defendants  from  seizing  the  property  under  their  execution. 

Held,  also,  that  save  as  to  the  provisions  in  the  Provincial  Statute  against 
preferring  one  creditor  to  another,  the  Stat.  13  Eliz.,  ch.  5,  sec.  2,  and  it 
are  substantially  alike  in  their  general  provisions.  Wood  v.  Dixie  (7  Q. 
B.  892)  was  a  case  of  preferring  one  creditor  to  another,  and  does  not 
decide  that  the  intent  to  defeat  creditors  is  not  enquirable  into  even  when 
the  sale  was  for  good  consideration  and  intended  to  pass  the  property;  but 
Semble,  it  would  not  be  sustained  here  under  the  Provincial  Act,  which 
prohibits  preferences, 

Per  J.  Wilson,  J.,  that  the  jury  should  have  been  further  directed,  that  if 
the  vendors  were  at  the  time  of  sale  insolvent,  or  knew  themselves  to  be  on 
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the  eve  of  insolvency,  and  made  the  sale  with  intent  to  defeat  or  delay 
their  creditors,  or  to  give  one  or  more  a  preference,  the  sale  was  void, 
unless  it  was  made  in  the  ordinary  course  of  trade  to  an  innocent  pur- 
chaser ;  that  a  sale  may  be  bond  fide  as  opposed  to  colourable,  and  yet  void 
by  Con.  Stats.  U.  C,  ch.  26,  sec.  18,  if  the  intent  was  to  contravene  its 
provisions  ;  and  that  the  question  for  the  jury  is,  '  was  it  made  with  that 
intent  ? ' 

This  was  an  interpleader  issue,  to  try  whether  certain 
goods,  on  the  29th  April,  1863,  seized  in  execution  by  the 
sheriff  of  the  county  of  Grey,  under  a  fi.  fa.  issued  out  of 
this  court,  upon  a  judgment  recovered  by  the  now  defen- 
dants as  plaintiffs  against  Luscombe  and  others,  were  or  any 
part  of  them  was  at  the  time  of  the  seizure  the  property  of 
the  now  plaintiff  as  against  the  .now  defendants. 

The  trial  took  place  at  the  fall  assizes  of  1863  held  at  Owen 
Sound,  before  the  Chief  Justice  of  this  Court,  when  a  ver- 
dict was  rendered  for  the  plaintiff. 

The  evidence  showed,  that  the  execution  debtors  com- 
menced business  on  the  1st  October,  1862,  and  sold  out  in 
March,  1863,  to  the  plaintiff,  because  he  had  made  an  offer 
to  buy  them  out,  and  because  they  were  in  difficulties  at 
the  time.  Stock  was  then  taken,  and  put  down  at  cost 
price.  The  plaintiff  gave  his  notes,  altogether  amounting 
to  $1,052,  at  one,  two,  three  and  four  years,  without  interest, 
in  equal  payments.  The  goods  were  nearly  all  a  winter 
stock,  and  would  have  had  to  be  held  over  till  the  following 
winter,  which  was  the  reason  for  so  long  a  credit  being  given. 
The  debtors  had  four  creditors  in  Montreal,  whose  claims 
were  $1,640.  The  defendants  were  also  creditors,  their 
claim  being  $413.  The  notes  were  offered  to  the  creditors,  all 
of  whom,  with  the  exception  of  the  defendants,  agreed  to 
take  them :  the  other  creditors  were  perfectly  satisfied,  and 
thought  the  best  had  been  done.  Defendants  had  the 
debtors'  notes  endorsed  by  Yeomans ;  and  the  debtors  had 
paid  Yeomans,  thinking  he  held  the  notes.  Defendants  said,  if 
they  could  not  get  the  amount  out  of  Yeomans,  they  would 
share  with  the  other  creditors.  Yeomans'  failure  brought 
the  debtors  into  difficulty.  The  plaintiff  is  well  worth 
double  the  amount  of  his  notes.  Defendants  served  their 
writ  on  the  debtors  before  they  sold  out.  The  plaintiff  is  a 
brother-in-law  of  one  of  the  debtors.  The  creditors  were 
not  consulted  as  to  the  sale,  so  that  all  might  have  an  equal 
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share.  Plaintiff  was  aware  of  debtors'  being  sued  by  defen- 
dants before  he  bought. 

The  learned  Chief  Justice  told  the  jury  that  if  they  were 
satisfied  the  sale  to  the  plaintiff  was  hond  fide  with  intent 
to  transfer  the  property  to  the  plaintiff,  and  was  not  colour- 
able for  the  purpose  of  holding  the  property  for  the  debtors' 
benefit,  to  find  for  the  plaintiff,  although  the  effect  may  have 
been  to  prevent  the  defendants,  when  they  got  their  judg- 
ment, from  taking  the  stock  in  execution  for  their  claim ; 
but  if  it  were  not  a  hond  fide  transaction,  to  find  for  the 
defendants.  He  also  stated  that  the  facts  urged  in  favor  of 
the  sale  were,  that  the  plaintiff  had  agreed  to  pay  the  cost 
price  for  the  goods ;  that  the  notes  given  were  equally  distri- 
buted among  the  creditors,  and  the  defendants  were  offered 
a  share  with  the  other  creditors,  but  refused  to  take  it :  and 
that  the  facts  against  the  sale  were,  that  the  debtors  were  on 
the  eve  of  insolvency  ;  the  periods  for  payment  of  the  notes 
were  long  ;  and  the  notes  were  without  interest ;  one  of  the 
debtors  still  continued  to  dispose  of  the  goods ;  the  business 
was  carried  on  at  the  same  place ;  there  was  a  relation, 
ship  between  the  plaintiff  and  one  of  the  debtors  ;  and  that 
they  ought  to  have  made  a  general  assignment  for  the  benefit 
of  all  their  creditors. 

The  counsel  for  the  defendants  objected  to  the  charge,  and 
insisted  that  the  jury  should  be  told  that  if  they  found  the 
sellers  were  in  insolvent  circumstances,  and  that  the  sale  was 
not  made  in  the  ordinary  course  of  business,  it  was  void 
under  the  statute ;  and  that  the  bona  fides  of  the  transaction 
made  no  difference.  He  read  the  observations  of  Jervis, 
C.  J.,  in  Smith  v.  Cannan  (2  El.  &  Bl.  43),  in  support  of 
his  view. 

The  Chief  Justice  observed  that  he  did  not  think  the  lan- 
guage of  the  statute  differed  substantially  from  the  statute 
of  Elizabeth,  and  he  stated  his  views  generally  according  to 
the  decision  of  Wood  v.  Dixie  (7  Q.  B.  892). 

The  jury  found  that  the  sale  was  made  hond  fide  to  dis- 
pose of  the  property  to  the  plaintiff,  to  enable  the  debtors  to 
realize  from  it  and  apply  the  proceeds  among  their  creditors 
equally. 

Palmer,  in  Michaelmas  term,  1863,  obtained  a  rule  nisi 
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on  the  plaintiff  to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had  between  the  parties,  without 
costs,  upon  the  gronnds,  that  the  verdict  was  contrary  to  law 
and  evidence,  and  against  the  weight  of  evidence  in  this, 
that  the  evidence  showed  no  valid  transfer  to  the  plaintiff  as 
against  the  defendants ;  that  there  was  misdirection  by  the 
learned  Chief  Justice  in  directing  the  jury,  that  if  the 
alleged  sale  to  the  plaintiff  was  a  transaction  for  the  purpose 
of  transferring  the  property  to  him  absolutely,  even  though 
made  with  intent  to  defeat  the  defendants'  execution,  it 
might  be  sustained,  though  the  debtors  who  made  the  sale 
were  shown  to  have  been  at  the  time  in  insolvent  circum- 
stances ;  whereas  the  jury  should  have  been  directed  that 
such  sale  was,  as  against  the  defendants,  void,  and  should  (as 
requested  at  the  trial)  have  been  further  directed,  that  if  the 
debtors  were  unable  to  pay  their  debts  in  full,  and  the 
alleged  sale  was  neither  an  assignment  for  the  benefit  of 
creditors,  nor  a  sale  of  goods  in  the  ordinary  course  of  trade 
to  an  innocent  purchaser,  it  was  void  against  creditors  gene- 
rally; and  that  on  the  facts  in  evidence,  the  transaction 
having  the  effect  of  delaying  the  defendants,  it  was  void 
against  them. 

In  Trinity  term,  1864,  A.  MacNabb  shewed  cause. 
He  cited  Riches  v.  Evans,  9  C.  &  P.  640  ;  White  v.  Lord, 
13  XL  C.  C.  P.  289  ;  Wood  v.  Dixie,  1  Q.  B.  892 ;  Graham 
v.  Furber,  14  C.  B.  410. 

Palmer,  contra. — There  is  a  difference  between  a  sale 
to  a  creditor  and  to  a  stranger ;  if  to  a  creditor  the 
sale  is  not  void,  although  it  defeats  or  delays  creditors; 
but  to  a  stranger  it  is  void  when  it  has  such  an  effect: 
Luff  v.  Horner,  3  F.  &  F.  480 ;  Bank  of  Upper  Canada  v. 
Thomas,  7  Grant's  Ch.  Es.  321 ;  Corlett  v.  Radeliffe,  4 
L.  T.  KS.l;  Maulson  v.  Topping,  17  IT.  C.  Q.  B.  183. 
A  purchase,  though  honestly  made  by  the  vendee,  is  void, 
if  the  debtor  sold  with  intent  to  delay  or  defeat  creditors : 
Burritt  v.  Robertson,  18  U.  C.  Q.  B.  555  ;  Graham  v. 
Chapman,  12  C.  B.  85 ;  Smith  v.  Cannan,  2  El.  &  Bl.  35. 
The  learned  Chief  Justice  misdirected  the  jury  in  these 
respects. 
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A.  Wilson,  J. — The  question  involved  in  this  case  has 
been  very  fully  considered  in  this  court  in  the  case  of  Tuer 
v.  Harrison,  in  which  judgment  was  lately  given,  which 
was  in  affirmance  of  the  view  taken  by  the  learned  Chief 
Justice  at  the  trial. 

The  defendant  contends,  according  to  the  terms  of  his  rule, 
that  a  sale  made  by  a  debtor  to  one  of  his  creditors,  for  the 
purpose  of  transferring  the  property  absolutely  to  him,  if 
made  with  the  intent  of  defeating  another  creditor's  execution, 
is  void  as  against  such  latter  creditor ;  and  that  if  the  debtor 
were  unable  at  the  time  of  the  sale  to  pay  his  debts  in 
full,  and  if  the  sale  made  were  neither  an  assignment  for 
the  general  benefit  of  creditors,  nor  made  in  the  ordinary 
course  of  trade  to  an  innocent  purchaser,  it  would  be  void 
as  against  creditors. 

We  do  not  think  the  defendant  can  assume  that  the  trans- 
fer  in  this  case  was  made  with  intent  to  defeat  creditors, 
because  that  fact  was  submitted  to  the  jury  and  negatived 
by  them.  The  question  rather  is,  whether  a  sale  by  a  debtor 
in  insolvent  circumstances  of  all  his  goods,  made  bond  fide, 
with  intent  to  pass  the  property  to  the  purchaser,  for  the 
purpose  of  enabling  the  debtor  to  pay  the  proceeds  of  the 
sale  equally  among  his  creditors,  is  void  against  any  creditor 
who  may  dispute  it  % 

The  plaintiff  contends  it  is  not  void  under  these  circum- 
stances. The  defendants,  on  the  other  hand,  contend  that 
the  mere  fact  of  insolvency  defeats  the  sale,  and  that  the 
bona  fides  of  the  parties  has  nothing  whatever  to  do  with 
the  validity  or  invalidity  of  the  transaction ;  it  is  the  act  by 
an  insolvent  which  is  avoided,  and  not  that  act  if  fraudulent. 

The  cases  upon  this  subject  are  very  numerous,  and  not 
quite  in  accordance  with  each  other  ;  so  that  a  very  careful 
perusal  of  them  is  necessary  to  discover  what  rules  or  prin- 
ciples can  be  said  to  be  finally  or  satisfactorily  determined. 
In  this  country  the  questions  of  this  kind  now  arise  upon  the 
XL  C.  Consol.  Stats.,  ch.  26,  sec.  18. 

In  England  they  have  heretofore  arisen,  and  still  continue 
to  arise  upon  the  13  of  Eliz.,  c.  5,  sec.  2,  unless  when  the  act 
of  transfer  or  sale  is  contended  to  have  been  brought  within 
the  Bankruptcy  Acts. 
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Our  statute  provides  that  "  in  case  any  person,  being  at 
the  time  in  insolvent  circumstances,  or  unable  to  pay  his 
debts  in  full,  or  knowing  himself  to  be  on  the  eve  of  insol- 
vency, makes,  or  causes  to  be  made  any  gift,  conveyance, 
assignment  or  transfer  of  any  of  his  goods,  &c,  with  intent 
to  defeat  or  delay  the  creditors  of  such  person,  or  with  intent 
of  giving  one  or  more  of  the  creditors  of  such  person  a  pre- 
ference over  his  other  creditors,  or  over  any  one  or  more  of 
such  creditors,  every  such  gift,  &c,  shall  be  void  as  against 
the  creditors  of  such  person."  The  act  then  provides,  that 
this  shall  not  apply  to  assignments  made  for  creditors  gene- 
rally, or  to  sales  in  the  ordinary  course  of  trade  to  innocent 
purchasers. 

The  statute  of  Elizabeth  provides,  that  "  all  and  every 
feoffment,  &c,  of  lands,  goods,  &c,  made  to  the  end, 
purpose,  and  intent  to  delay,  hinder  or  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  &c,  shall  be  deemed 
and  taken  (only  as  against  the  persons  whose  actions,  &c, 
by  such  fraudulent  devices  shall  be  disturbed)  to  be  clearly 
and  utterly  void." 

Both  statutes  expressly  avoid  all  transfers  of  property 
made,  "  to  the  end,  purpose  and  intent,"  to  delay,  hinder  or 
defraud  creditors,  making,  therefore,  the  intent  the  prohi- 
bited act  or  purpose. 

Our  statute  prohibits  also  ^every  such  transfer  which  is 
made  with  the  intent  of  giving  a  preference  to  one  creditor 
over  another.  Excepting  in  this  respect,  the  two  statutes 
appear  to  be  substantially  alike  in  their  general  provisions. 

The  multitude  of  cases  bearing  upon  this  question  is 
more  calculated  to  confuse  the  mind  than  to  satisfy  it.  It 
is  necessary,  also,  to  distinguish  those  cases  which  are  gov- 
erned by  the  Bankruptcy  acts  from  those  which  are  affected 
by  the  statute  of  Elizabeth.  It  was  decided  in  Wood  v. 
Dixie  (7  Q.  B.  892),  that  a  sale  of  property  in  consideration 
of  a  past  debt,  by  which  it  was  intended  the  property  should 
be  transferred  to  the  purchaser,  was  valid,  both  at  common 
law  and  by  the  statute  of  Elizabeth,  although  it  was  made 
with  the  intent  of  defeating  an  execution  creditor. 

Darville  v.  Terry  (6  H.  &  K  807),  is  to  the  same  effect. 
In  that  case  the  plaintiff  claimed  as  mortgagee  of  the  goods 
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under  the  consideration  of  a  money  advance ;  in  other  res- 
pects the  circumstances  and  the  law  laid  down  in  it  are  the 
same  as  in  the  preceding  case,  which  was  referred  to  and 
approved  of.    See  also  Luff  v.  Horner  (3  F.  &  F.  480). 

If,  however,  a  person,  who  is  embarrassed,  transfer  his 
property  in  security,  even  for  a  money  advance,  and  knows 
that  it  is  a  necessary  consequence  of  such  transfer  that  his 
creditors  will  be  delayed,  hindered  or  defrauded,  then,  what- 
ever his  intention  may  be,  the  transfer  will  be  a  fraudulent 
conveyance  under  the  statute  of  Elizabeth,  so  far  as  the  debtor 
is  concerned.  But  if  the  creditor  "  had  not  any  manner  of 
notice  or  knowledge  of  such  covin,  fraud  or  collusion  as 
aforesaid"  according  to  the  6th  section  of  this  act,  the  trans- 
fer will  be  available  to  him,  notwithstanding  the  fraud  of 
the  debtor  :  Thompson  v.  Webster  (7  Jur.  S.  531,  in  the 
House  of  Lords) ;  for  the  fraudulent  act,  to  avoid  the  trans- 
action, must  have  been  intended  and  contemplated  by  both 
parties :  Zee  v.  Hart  (10  Exc.  555) ;  Pennel  v.  Reynolds 
(11  C.  B.  K  S.  709) ;  Graham  v.  Furher  (14  C.  B.  410). 

This  is  different  from  an  act  of  bankruptcy,  for  that  will 
be  effected  contrary  to  the  intention  of  the  parties,  if  the 
act  done  come  within  the  provisions  of  the  bankruptcy 
statutes :  per  Parke,  B.,  and  Cresswell,  J.,  in  Smith  v- 
Cannan  (2  E.  &  B.  40),  the  latter  referring  to  Hall  v. 
Wallace  (7  M.  &  W.  353) ;  and  see  also  Smith  v.  Timms 
(4  L.  T.  K  S.  827)  ;  Hall  v.  Allnutt  (18  C.  B.  505).  So 
a  transfer  will  be  void  if  its  object  be  to  defeat  or  delay 
creditors,  although  there  was  a  good  consideration  for 
it :  Pennell  v.  Reynolds  (11  C.  B.  K  S.  709) ;  Graham 
v.  Furber  (14  C.  B.  410).  But  purchasing  goods  from  a 
debtor  at  an  undervalue,  who  intends  to  cheat  his  creditors, 
will  not  be  an  act  of  bankruptcy,  and  in  this  country  will 
not  we  think  under  our  statute  be  void,  if  the  purchaser 
have  no  notice  of  such  intention  either  expressly  or  from 
the  nature  of  the  transaction  :  Fraser  v.  Zevy  (6  H.  & 
16) ;  Baxter  v.  Pritchard  (1  A.  &  E.  456) ;  Zee  v.  Hart  (10 
Exch.  555).  These  authorities  also  show,  in  addition  to  those 
before  cited,  that  to  avoid  a  transaction  of  this  nature  both 
parties  must  be  implicated  in  the  alleged  fraud.  JSTo  doubt, 
such  a  security  may  be  avoided  under  the  Statute  as  well  as 
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by  the  Bankruptcy  Acts,  if  too  large  an  amount  of  property 
be  transferred  to  a  creditor,  even  for  a  present  advance  of 
money  ;  for  the  surplus  is  really  placed  beyond  the  reach  of 
the  other  creditors,  who  are  thus  to  that  extent  defeated 
and  delayed.  But  the  mere  inadequacy  of  the  sum  advanced 
in  proportion  to  the  value  of  the  goods  will  not  of  itself  be 
sufficient  to  justify  the  presumption  of  fraud,  for  the  advance 
may  be  the  means  of  enabling  the  assignor  to  go  on  with  his 
trade,  and  so  the  transaction  may  be  beneficial  to  the  cre- 
ditors :  Pennell  v.  Reynolds  (11  0.  B.  K  S.  709) ;  Bittle- 
stone  v.  Cooke  (6  E.  &  B.  296) ;  Whitmore  v.  Claridge  (8 
Jur.  N.  S.  1059).  It  may  be  that  the  effect  of  a  transfer  of 
property  must  be  to  defeat  and  delay  creditors,  but  if  that 
be  not  the  object  and  intent  of  it,  it  would  not  seem  to  be 
void  :  Henderson  v.  Lloyd  (3  F.  &  F.  7,  per  Erie,  C.  J.) 

I  do  not  think  it  at  all  necessary  to  refer  to  the  other 
questions  so  frequently  raised  in  considering  whether  trans- 
fers of  property  do  or  do  not  constitute  acts  of  bankruptcy ; 
such  as  a  debtor  making  over  the  whole  of  his  estate  (not 
however  by  sale),  or  the  whole  of  it  with  a  colourable  excep- 
tion, or  by  a  sale,  and  when  it  is  enquirable  into,  or  for  a 
pre-existing  debt,  or  partly  for  a  pre-existing  debt  and  partly 
for  a  new  advance ;  or  whether  if  only  a  portion  of  the  entire 
property  be  transferred  too  large  a  portion  of  it  relatively 
to  the  debt  has  or  has  not  been  assigned ;  for  these  would 
not  further  the'settlement  of  this  question,  and  would  only 
encumber  a  branch  of  law  already  too  well  supplied  with 
materials  for  discussion. 

The  charge  to  the  jury  in  the  case  in  hand  was,  that  if 
the  sale  were  bond  fide  with  intent  to  transfer  the  property 
to  the  plaintiff,  to  find  tor  the  plaintiff,  although  the  effect 
of  it  might  have  been  to  prevent  the  defendants  taking  the 
property  in  execution,  The  defendant's  counsel  contended 
the  bona  fides,  assuming  it  to  have  existed,  had  nothing  to 
do  with  the  transaction,— that  the  insolvency  of  the  debtor 
and  the  transfer  not  being  in  his  ordinary  course  of  business 
made  the  sale  invalid  under  the  Statute. 

The  case  of  Smith  v.  Cannan,  to  which  he  referred,  was, 
whether  an  act  of  bankruptcy  had  been  committed  by  a 
security  being  given  for  an  antecedent  debt. 
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Now,  all  the  cases  arising  under  the  Bankruptcy  Acts  will 
not  be  found  to  be  determinable  by  the  same  rules  as  sales 
or  transfers  of  property  at  the  common  law  or  under  the 
Statute  of  Elizabeth.  In  the  present  case  the  transaction  was 
a  sale  for  a  present  price,  and  was,  therefore,  very  different 
from  the  case  which  was  relied  upon. 

We  do  not  think  the  case  of  Wood  v.  Dixie  determined 
that  the  intent  and  object  with  which  a  sale  was  made 
were  not  enquirable  into  so  long  as  the  parties  really  in- 
tended to  pass  the  property  by  the  sale  and  for  a  sufficient 
consideration ;  the  decision  was  that  a  sale  intended  to  pass 
the  property  was  not  a  fraud,  even  although  it  were  made 
with  the  intent  to  defeat  a  particular  creditor,  which  I  un- 
derstand to  mean  by  giving  a  preference  over  him ;  for  if 
a  sale  were  made  with  the  express  purpose  of  removing 
goods  which  could  be  conveniently  seized  under  an  execu- 
tion, from  the  reach  of  creditors,  and  giving  an  equivalent 
for  them  in  money,  in  order  that  it  might  not  be  seized,  or 
might  not  be  as  conveniently  seized  as  goods,  or  with  the 
intent  of  the  money  being  subsequently  thrown  by  the  debtor 
into  the  fire,  or  that  the  debtor  might  forthwith  abscond 
with  it,  or  for  property  situated  in  a  foreign  country,  or  not 
falling  into  possession  for  several  lives,  it  can  scarcely  be 
said  that  this  would  be  a  bond  fide  sale ;  and  what  was  said 
in  Baxter  v.  Pritchard  (1  A.  &  E.  456),  as  to  constituting 
an  act  of  bankruptcy,  if  the  purchaser  had  been  privy  to 
the  fraudulent  designs  of  the  debtors,  would  probably  be 
sufficient  also  to  avoid  a  sale  as  contrary  to  the  Statute  of 
Elizabeth,  under  the  like  circumstances.  There  are  expres- 
sions in  many  cases  which  indicate  that  a  sale  accompanied 
with  such  facts  as  we  have  stated  would  avoid  a  sale, 
although  founded  on  a  good  consideration,  as  in  Graham  v. 
Chapman,  Smith  v.  Cannan,  Thompson  v.  Webster,  and  in 
Gorlett  v.  Radcliffe,  all  before  mentioned.  No  doubt  the 
insolvency  of  the  debtor  is  an  enquirable  fact,  not  only 
under  our  Statute,  but  under  the  Statute  of  Elizabeth  ;  for 
if  he  be  not  insolvent,  and  the  transaction  do  not  neces- 
sarily make  him  so,  his  sales  and  transfers  are  all  quite 
valid ;  the  statute  does  not  apply  to  him.  But  granting 
the  insolvency  of  the  debtor,  all  his  sales  or  conveyances 
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of  his  property  are  not  invalid,  merely  because  he  is  an 
insolvent ;  it  is  only  such  of  them  as  are  made  "  with  intent 
to  defeat  or  delay  creditors,"  or  "  to  give  a  preference." 

If,  therefore,  an  insolvent's  sale  be  not  made  with  either 
of  such  intents,  and  be  bond  fide,  it  is  a  perfectly  valid  sale, 
just  as  if  it  had  been  made  by  a  solvent  person.  The  intent 
is  the  all-important  element  in  such  a  case,  and  it  is  entirely 
for  the  jury  to  decide  upon  it. 

The  case  of  Wood  v.  Dixie,  and  others  of  that  class,  where 
a  preference  was  held  not  to  invalidate  the  transaction, 
would,  probably,  not  be  sustainable  in  this  country,  because 
our  statute  expressly  avoids  all  such  preferential  transactions. 

The  debtors  in  this  case  were  insolvents,  or,  at  all  events, 
were  "  unable  to  pay  their  debts  in  full."  But  they  gave  no 
"  preference"  to  any  creditor.  Nor  did  they  grant  a  security 
to  any  creditor  for  an  antecedent  debt.  The  facts  shew,  and 
the  jury  have  so  found,  that  they  made  no  sale  "  to  defeat 
or  delay  creditors ;"  but  for  the  "  purpose  of  enabling  them 
to  realize  from  their  property,  and  to  apply  the  proceeds 
among  their  creditors  equally."  That  notes  at  long  dates 
were  given  as  the  price  of  the  goods  is  not  a  conclusive  ob- 
jection to  the  sale :  it  was  a  circumstance  to  be  considered 
by  the  jury,  in  deciding  on  the  bona  fides  of  the  transaction ; 
and  it  was  shewn  that  the  purchaser  was  quite  able  to  pay 
these  notes.  The  judge  was  bound  to  leave  to  the  jury  the 
intent  with  which  the  sale  was  made,  and  he  did  so  fairly 
and  fully.  He  was  not  bound  to  tell  them  that  an  insol- 
vent's sale,  although  not  made  in  the  ordinary  course  of  his 
trade,  was,  however  good  the  consideration,  a  void  proceed- 
ing ;  for  that,  we  think,  is  no1?  the  law. 

We  must  observe  here  that  we  think  the  clause  at  the  end 
of  the  18th  section  of  this  statute,  ch.  26,  has  been  much 
misunderstood.  It  has  been  often  contended  that  it  avoids 
all  conveyances,  &c,  made  by  insolvents,  &c,  which  are  not 
made  for  the  benefit  of  creditors  generally,  or  which  are  not 
made  in  the  ordinary  course  of  trade  to  individual  pur- 
chasers ;  but  this  is  not  the  meaning  or  the  purpose  of  the 
enactment.  The  act  simply  declares  that  these  special  cases 
shall  not  be  within  the  provisions  or  prohibitions  of  the  pre- 
ceding part  of  the  section,  but  shall  be  regulated  and  con- 
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strued  as  they  were  before  the  passing  of  the  statute.  The 
words  are,  "  but  nothing  herein  contained  shall  invalidate  or 
make  void  any  deed  of  assignment,  made  and  executed  by 
any  debtor  for  the  purpose  of  paying,  &c." — that  is,  it  does 
not  invalidate  these  excepted  or  protected  cases,  because  it 
does  not  legislate  for  them ;  but  it  makes  no  allusion  to  the 
other  cases  which  are  valid  by  the  preceding  portion  of  the 
section,  subject  to  the  restrictions  thereby  imposed.  The 
act  does  not  declare  that  no  conveyance,  &c,  made  by  an 
insolvent  shall  be  valid,  which  is  not  made  for  the  benefit  of 
creditors  generally  and  ratably,  or  which  is  not  made  in  the 
ordinary  course  of  trade,  which  is  the  construction  so  often 
attempted  to  be  put  upon  it.  The  act  merely  preserves 
these  latter  transactions,  notwithstanding  the  act;  but  in 
preserving  them  it  does  not  in  the  least  control  the  validity 
of  those  other  transactions  which  are  within  and  the  special 
objects  of  the  act. 

It  would  defeat  the  whole  scope  and  purpose  of  the  act, 
to  give  this  saving  clause  so  over-ruling  an  effect.  It  is  but 
a  saving  clause,  and  it  must  be  so  construed.  Perhaps  it 
was  necessary,  when  preferences  were  expressly  avoided,  to 
provide  specially  for  general  assignments.  The  cases  of 
Riches  v.  Evans  (9  C.  &  P.  640) ;  and  Darville  v.  Terry  (6 
H.  &  807)  would  seem  to  shew  that  this  was  what  the 
legislature  had  probably  in  view  by  inserting  this  provision. 
There  are  many  cases,  too,  where  it  has  been  contended  that 
a  sale  of  all  a  debtor's  goods,  although  in  the  course  of  trade, 
for  the  purpose  of  paying  his  debts,  was  not  a  protected 
act,  because  it  was  said  he  was  taking  the  law  of  distribution 
into  his  own  hands,  instead  of  leaving  it  to  be  accomplished 
by  his  assignees  or  creditors ;  and  it  may  have  been  to  meet 
such  a  case  as  this,  that  this  other  provision  was  made. 

The  charge  to  the  jury  was  in  substance  the  same  as  in 
Darville  v.  Terry ,  which  was  approved  of  by  the  court. 

We  may  say  we  are  not  satisfied  that  this  was  not  a  sale 
made  by  the  debtor  in  the  ordinary  course  of  his  trade  to  an 
innocent  purchaser.  But  it  would  seem  to  be  an  assign- 
ment, for  a  sale  is  an  assignment,  for  the  general  i benefit  of 
creditors :  see  Baxter  v.  Pritchard  (1  A.  &  E.  456) ;  Graham 
v.  Chapman  (12  C.  B.  103).    But  whether  this  was  so  or 
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not,  it  is  sufficient  for  us  to  say  that,  under  the  facts  of  the 
case,  we  think  the  ruling  of  the  Chief  Justice  was  correct 
in  point  of  law  ;  and  that  the  jury  have  found  a  verdict  not 
only  correct  in  point  of  law,  but  warranted  also  by  the 
evidence. 

The  rule  therefore  will  be  discharged. 

John  Wilson,  J. — I  think  the  charge  to  the  jury  of  the 
learned  Chief  Justice  was  right  so  far  as  it  went.  But  he 
ought  to  have  gone  further,  and  told  them  that  if  the  ven- 
dors were,  at  the  time  of  the  sale,  in  insolvent  circumstances, 
or  knew  themselves  to  be  on  the  eve  of  insolvency,  and 
made  the  sale  with  intent  to  defeat  or  delay  their  creditors, 
or  with  intent  of  giving  one  or  more  of  their  creditors  a  pre- 
ference over  their  other  creditors,  or  even  any  one  or  more  of 
such  creditors,  that  the  sale  was  void,  unless  it  was  made 
in  the  ordinary  course  of  trade  to  an  innocent  purchaser. 

It  seems  strange  that  the  attention  of  the  Legislature  has 
not  been  called  to  the  circumstance,  that  much  of  the  grasp- 
ing oppression  at  present  practised  might  be  avoided,  if  a  sei- 
zure under  execution  were  made  to  operate  as  an  attachment 
of  the  property  for  the  benefit  of  all  creditors  who  chose  to 
claim  within  a  given  time,  as  I  understand  is  the  law  of 
Lower  Canada.  The  debtor  would  not  be  pressed  in  the 
hope  of  the  first  being  preferred,  nor  would  he  be  at  all, 
unless  it  were  obvious  that  his  property  would  not  be  safe 
under  his  management. 

If  a  man  absconds,  his  property  is  ratably  divided.  Why 
should  there  not  be  the  same  division  if  he  does  not  abscond, 
but  cannot  meet  his  liabilities  ?  1  refer  of  course  to  cases 
other  than  bankrupts. 

The  law  is  in  a  most  unsatisfactory  state.  It  forbids 
giving  to  one  creditor  a  preference  over  another,  by  any 
positive  act  of  the  debtor  ;  but  it  permits  the  creditor  who 
can  first  get  a  judgment  and  execution  to  have  a  preference, 
by  allowing  him  to  have  his  debt  paid  in  full,  with  no 
regard  either  to  the  interest  of  the  debtor  or  the  other 
creditors.  It  permits  a  preference,  while  it  forbids  it:  it 
declares  that  the  debtor  shall  not  prefer  his  creditor  by  any 
act  of  his  own,  but  he  may  permit  him  to  obtain  judg- 
6  n.  s. — VOL.  I. 
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ment  by  default,  or  he  may  defend  the  suit  of  one  or 
more,  by  which  others  may  obtain  judgment  first,  by  not 
defending  against  them,  and  thus  preferences  are  in  fact 
every  day  given.  This  very  case  illustrates  the  position  in 
which  debtors  may  be  placed.  The  defendant  had  a  claim 
against  Luscombe  and  others,  as  accommodation  endorsers  of 
Yeomans :  their  creditors  in  their  business  were  not  press- 
ing them,  but  the  defendant  was :  his  claim  was  about  a 
fourth  of  their  indebtedness:  he  pressed  his  suit  against 
them,  expecting  to  get  his  claim  paid  in  full ;  but  the  effect 
of  it  would  have  been  that  his  execution  would  have 
absorbed  the  greater  part  of  their  stock,  and  given  him  the 
preference  over  the  very  creditors  who  had  sold  them  the 
goods.  In  this  predicament,  the  plainest  dictates  of  honest 
dealing  obliged  them  to  prevent  what  every  one  must  feel 
as  a  wrong.  It  was  open  to  them  to  assign  for  the  general 
benefit  of  all  their  creditors,  or  to  do  something  to  prevent 
the  defendant  from  getting  a  preference.  They  sell  their 
whole  stock  to  the  plaintiff  at  cost,  at  a  long  credit ;  and 
they  offer  the  notes  which  the  plaintiff  gave  for  this  stock  to 
the  creditors  ratably,  the  defendant  among  the  rest.  lie 
refuses,  and  on  his  execution  seizes  the  same  stock,  and  now 
invokes  the  statute,  which  forbids  a  preference,  to  give  it  to 
him,  because,  he  says,  Luscombe  &  Co.  were  insolvent,  or 
on  the  eve  of  insolvency,  when  they  made  the  sale,  and 
therefore  it  was  void ;  and  he  contends  the  whole  falls 
within  his  grasp. 

Now,  did  Luscombe  &  Co.,  under  all  these  circumstances, 
make  this  sale  with  intent  to  defeat  or  delay  their  creditors, 
or  with  intent  of  giving  one  or  more  of  the  creditors  a  pre- 
ference over  his  other  creditors,  or  over  any  one  or  more  of 
them  ?  Did  he  not  rather  make  it,  to  prevent  this  very  defen- 
dant from  getting  a  preference  over  the  rest  ?  I  think  the  ques- 
tions for  the  jury  in  this  case  were,  first,  the  bona  fides  of  the 
sale ;  secondly,  the  intent  with  which  the  sale  was  made ; 
for  no  matter  that  they  were  insolvent,  or  on  the  eve  of 
insolvency,  unless  the  sale  was  made  with  intent  to  defeat  or 
delay  the  creditors,  or  to  give  one  or  more  of  the  creditors 
a  preference  over  their  other  creditors,  or  over  one  or  more 
of  them,  the  sale  was  not  void ;  and  the  fact  that  this  sale 
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was  made  to  prevent  one  from  getting  a  preference  over  the 
other,  and  was  bond  fide,  negatives  the  intent  forbidden  by 
the  statute. 

While  I  am  prepared  to  sustain  the  finding  of  the  jury  in 
this  case,  I  dissent  from  the  learned  Chief  Justice  in  his 
view  of  the  law  as  declared  in  his  charge.  I  think  he 
should  have  charged  the  jury  to  enquire  as  to  the  intent 
under  which  the  sale  was  made,  the  purchaser  seeming  to 
have  been  aware  of  the  vendor's  circumstances.  And  I 
dissent  from  my  brother  Wilson  in  his  construction  of  the 
statute.  I  think,  with  great  deference  to  the  opinions  of 
both,  that  the  question  for  the  jury  is,  with  what  intent  the 
sale  was  made,  with  reference  to  what  the  statute  declares 
shall  make  it  void.  A  sale  may  be  bond  fide  as  opposed  to 
colourable,  and  yet  void  by  the  statute,  if  the  intent  was  to 
contravene  its  provisions. 

Wood  v.  Dixie,  practically  did  away  with  the  statute 
of  Elizabeth :  the  view  of  my  learned  brother  Wilson  will 
dispose  of  ours,  I  fear,  very  much  in  the  same  way. 

Richards,  C.  J.  concurred  with  A.  Wilson,  J. 

Rule  discharged  (a). 


Miller  v.  The  Beaver  Mutual  Fire  Insurance  Co. 

Action  within  Jurisdiction  of  county  court — Absence  of  certificate — Scale  of 
taxation — Verdict  to  govern. 

Where  a  verdict  is  rendered  in  an  action  and  for  an  amount  within  the  juris- 
diction of  the  county  court,  the  mere  fact  that  the  damages  have  been  laid 
at  a  sum  beyond  such  jurisdiction,  does  not  entitle  the  plaintiff,  without  a 
certificate  from  the  judge  who  tried  the  cause,  to  superior  court  costs. 

In  the  absence  of  this  certificate,  the  master  on  taxation  must  be  governed  by 
the  amount  of  the  verdict  recovered. 

Qucere,  whether  if  the  claim  in  the  declaration  be  specifically  for  an  amount 
beyond  the  jurisdiction  of  the  county  court,  the  master  may  not  tax  the 
plaintiff  full  costs,  even  though  the  amount  recovered  be  within  the  juris- 
diction of  the  county  court. 

Osier,  during  the  present  term,  obtained  a  rule  nisi  upon 
the  defendants,  to  shew  cause  why  the  costs  taxed  by  the 
master  on  entering  judgment  in  this  cause  should  not  be 
revised,  and  the  plaintiff  be  allowed  full  costs,  although  there 


(a)  Jn  this  case  leave  has  been  obtained  to  appeal. 
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was  no  certificate  endorsed  upon  the  record,  and  although 
no  certificate  was  given  or  applied  for  at  the  trial;  on  the 
ground  that  no  certificate  was  necessary,  and  that  the  deci- 
sion of  the  master  requiring  a  certificate  was  erroneous. 

The  action  was  brought  upon  a  policy  of  insurance,  dated 
the  21st  of  September,  1863,  by  which  the  defendants,  under 
their  corporate  seal,  promised  the  plaintiff  that  they,  the 
defendants,  would,  from  the  date  of  the  policy  till  the  18th 
of  August,  1866,  settle  and  pay  to  the  plaintiff  all  losses  or 
damage  not  exceeding  the  sum  of  $500,  which  might  happen 
by  fire  to  the  plaintiff's  dwelling-house  and  kitchen,  situate 
in  the  village  of  Thornbury,  during  the  time  the  policy  was 
in  force. 

The  property  was  alleged  to  have  been  destroyed  by  fire, 
"whereby  the  plaintiff  suffered  loss  and  damage  on  the 
dwelling-house  and  kitchen,  to  wit,  to  the  amount  so  insured 
thereon  yet  the  defendants  did  not  pay  the  amount  of  the 
damage  and  loss,  "  to  the  plaintiff's  damage  of  $1,000." 

The  defendants  pleaded — 1st.  That  the  premises,  at  the 
time  of  the  application  for  insurance,  were  encumbered  by  a 
judgment  for  £85  5s.,  recovered  in  the  Queen's  Bench,  in 
which  Darling  and  another  were  plaintiffs,  and  David  Miller 
(the  now  plaintiff)  was  defendant,  and  which  was  duly  re- 
gistered, and  upon  which  a  fi.fob.  was  then  in  the  sheriff's 
hands  for  execution;  and  that  the  plaintiff'  did  not  state 
such  encumbrance  in  his  application. 

2nd.  That  the  plaintiff  fraudulently,  against  the  condi- 
tions of  the  policy,  stated  the  property  to  be  of  much  greater 
value  than  it  was  worth. 

The  cause  was  tried  before  Hagarty,  J.,  (see  14  U.  C.  C. 
P.  399)  when  a  verdict  was  found  for  the  plaintiff  on  both 
issues,  and  the  damages  were  assessed  at  $300. 

T.  Wells  shewed  cause. — There  may  have  been  evidence 
given  at  the  trial  that  the  demand  was  in  reality  a  liquidated 
one,  within  the  jurisdiction  of  the  county  court,  although 
the  declaration  stated  a  demand  which  was  apparently 
beyond  its  jurisdiction.  The  master  could  not  tell  upon  this 
record  what  the  actual  fact  was :  he  had  to  be  governed  by 
the  verdict ;  and  as  that  amount  is  within  the  competency 
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of  the  county  court,  he  was  bound,  in  the  absence  of  a  cer- 
tificate, to  tax  the  costs  according  to  the  county  court  scale : 
C.  L.  P.  Act,  sec.  328  ;  County  Courts  Act,  sec.  16,  17,  sub- 
sees.  1,  2 ;  Washburn  v.  Longley,  6  O.  S.  217 ;  Beattie  v. 
Cook,  6  O.  S.  217 ;  Gardner  v.  Stoddard,  Draper's  Rs.  101 ; 
Hamilton  v.  Clarke,  2  Prac.  Eep.  IT.  C.  189 ;  Ashcroft  v. 
Foulhes,  18  C.  B.  270 ;  Tonge  v.  Chadwieh,  5  E.  &  B.  950. 

Osier,  in  support  of  the  rule,  contended  that  the  undefined 
claim  for  damages,  to  the  extent  of  $500,  and,  therefore, 
beyond  the  limits  of  the  county  court,  which  appeared  in 
the  declaration,  entitled  the  plainthT  to  full  costs ;  and  that 
the  cause  of  action  itself  appeared  to  be  one  which  it  would 
be  erroneous  for  the  county  court  to  try. 

A.  "Wilson,  J. — The  plaintiff  will  be  entitled  to  recover 
full  costs  of  suit,  unless  it  can  be  shewn  he  is  prevented  from 
recovering  them  by  statute. 

The  County  Courts  Act  provides,  among  other  things, 
that  the  county  courts  shall  have  jurisdiction  and  hold  plea 
"  in  all  causes  and  suits  relating  to  debt,  covenant  and  con- 
tract to  four  hundred  dollars,  where  the  amount  is  liquidated 
or  ascertained  by  the  act  of  the  parties,  or  by  the  signature 
of  the  defendant." 

This  is  a  cause  and  suit  relating  to  covenant :  is  it  also 
relating  to  covenant  "  to  four  hundred  dollars  ?"  The  cove- 
nant is  to  pay  such  damages  as  may  be  sustained  by  the 
plaintiff,  not  exceeding  $500 ;  and  the  averment  of  damage 
is  said  to  be,  "  to  wit,  to  the  amount  insured."  The  count 
does  relate  to  Jive  hundred  dollars ;  but  it  relates  also  to  any 
sum  less  than  five  hundred  dollars.  If  the  knob  of  a  door 
of  the  house  had  been  broken  by  or  in  consequence  of  the 
fire  insured  against ;  or  a  square  yard  of  the  shingles  of  the 
roof  had  been  destroyed  ;  or  a  plank  of  the  floor  had  been 
charred, — the  remedy  against  the  defendants  would  have  been 
equally  upon  this  covenant  relating  to  $500,  in  order  to 
recover  compensation  for  these  injuries,  although  that  com- 
pensation may  not  have  exceeded  the  sum  of  five  shillings. 
According  to  the  plaintiff's  argument,  he  would  nevertheless 
be  entitled  to  sue  in  one  of  the  superior  courts  to  enforce 
payment  of  this  five  shillings,  because  the  covenant  relates  to 
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five  hundred  dollars  ;  and  the  master  must  tax  him  the  full 
costs  of  his  snit  npon  snch  a  record,  without  any  certificate 
of  the  judge,  because  he  has  the  verdict  or  assessment  of  a 
jury  in  his  favor  to  the  extent  of  five  shillings. 

If  this  be  the  construction  of  our  statutes,  very  little,  it 
must  be  confessed,  has  been  accomplished  by  our  legislature ; 
but  we  think  this  is  not  their  proper  construction,  nor  in 
accordance  with  the  decisions  of  our  courts. 

It  is  manifest  upon  this  record,  that  the  plaintiffs  demand 
was  not  for  $500  specifically ;  but  was  a  claim  for  any 
amount  not  exceeding  that  sum,  which  he  could  establish  by 
proof.  The  record  did  not,  before  the  trial,  shew  that  this 
claim  could  have  been  brought  in  the  county  court ;  but  the 
record  does  now,  since  the  trial,  shew  that  the  suit  might 
have  been  of  the  proper  competence  of  the  county  court.  If 
the  record  shew  the  cause  could  have  been  tried  in  the 
county  court,  the  master  can  see  from  the  record  itself  that 
no  certificate  would  be  required ;  but  if  the  record  itself  do 
not  shew  which  way  the  case  truly  is,  then  the  master  can 
only  be  governed  by  the  amount  recovered :  and  as,  in  this 
case,  that  sum  was  $300,  the  master  could  not  positively  tell 
whether  the  amount  was  liquidated  by  the  act  of  the  parties 
or  by  the  signature  of  the  defendants ;  but  he  can  tell  that 
$300  might  be  recovered  in  a  county  court,  upon  just  such  a 
cause  of  action  as  this  record  disclosed ;  and  as  the  judge 
who  presided  at  the  trial  has  not  determined  how  this  was 
by  his  certificate,  the  master  was  right  in  assuming  it  was 
not  a  fit  cause  to  be  withdrawn  from  the  county  court,  just 
because  the  judge,  who  was  the  proper  person  to  have  deter- 
mined this  fact,  had  not  decided  it  affirmatively  in  the 
plaintiff's  favor. 

The  rule,  therefore,  will  be  discharged  with  costs. 

Rule  discharged  with  costs. 
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Pearson  v.  Kuttan  et  al. 

Action  against  Division  Court  bailiff  and  sureties — Non-avoidance  af  statutory 
covenant — Condi'ions  precedent  to  bringing  of  action — Pleading — Nonsuit — 
Con.  Stats.  U.  C  ch.  19. 

Sec.  25  of  ch.  19,  Con.  Stat.  U.  C,  is  directory,  not  mandatory.  Held,  there- 
fore, in  this  case,  which  was  an  action  against  a  bailiff  and  his  sureties  for 
an  excessive  seizure  by  the  former,  and  a  sacrifice  of  plaintiff's  goods,  that 
the  fact  of  the  sureties  of  a  division  court  bailiff  being  non-residents  of 
the  county  in  which  the  bailiff's  duties  lay,  did  not  avoid  the  covenant  into 
which  they  had  entered  on  his  behalf,  the  provisions  of  the  section  in  ques- 
tion being  merely  intended  for  the  guidance  of  the  judge  as  to  the  class 
and  character  of  sureties  to  be  required  and  approved  of  by  him. 

Held,  also,  that  in  an  action  against  a  bailiff  of  a  division  court  for  his  own 
torts,  the  demand  of  perusal  and  of  copy  of  warrant,  under  sec.  195  of  ch. 
19  Con.  Stats.  U.  C,  is  not  requisite,  the  same  being  only  necessary  in  cases 
of  "  defect  of  jurisdiction  or  other  irregularity  in  or  appearing  by  the  war- 
rant," in  order  that  the  clerk  and  not  the  bailiff  may  be  made  liable. 

Held,  also,  that  in  such  an  action  as  the  present  a  bailiff  is  entitled  to  notice 
before  suit  brought,  even  though  the  proposed  suit  be  upon  the  statutory 
covenant;  that  such  action  must  be  brought  within  six  months  ;  and  that 
this  defence  may  be  raised  under  a  plea  of  the  general  issue  by  statute. 

Quaere. — 1st,  Are  the  sureties  of  a  division  court  bailiff,  in  a  joint  action 
against  principal  and  sureties,  entitled,  even  under  a  special  plea,  to  raise 
the  defence  of  want  of  notice  of  action  to  themselves  ?  2nd,  Can  they  in 
such  an  action  plead  the  want  of  notice  to  the  bailiff  in  their  own  protec- 
tion V  3rd,  Can  they,  in  an  action  against  themselves,  take  advantage  of  the 
want  of  notice  to  the  bailiff,  or  of  any  other  defence  that  would  have  been 
open  to  the  latter  ? 

But  held,  in  this  case,  that  as  the  principal  and  sureties  had  been  joined  in 
one  action,  and  the  recovery  must,  therefore,  be  against  all  or  none,  the  dis- 
charge of  the  principal  involved  that  of  the  sureties. 

The  declaration  was  upon  the  covenant  made  by  Charles 
S.  Kuttan,  one  of  the  defendants,  as  bailiff  of  the  6th  Division 
Court  of  the  United  Counties  of  Peterborough  and  Victoria, 
and  by  the  other  two  defendants  as  his  sureties  for  the  due 
performance  of  the  duties  of  his  office,  according  to  the 
statutes. 

The  plaintiff  alleged  that  Charles  S.  Kuttan,  as  such 
bailiff,  had  certain  writs  of  execution  against  the  goods  and 
chattels  of  the  now  plaintiff,  issued  out  of  the  said  division 
court,  delivered  to  him  to  be  executed,  to  the  amount  of 
£25,  and  no  more,  for  debt,  costs,  fees  and  charges ;  that  he , 
seized  goods  of  much  more  value  than  £25,  and  sold  of  the 
goods  much  more  than  was  sufficient  to  pay  the  amount  he 
was  required  to  make,  to  wit,  the  whole  of  the  goods  which 
he  had  seized,  and  levied  thereout  a  much  greater  sum  than 
the  said  amount,  to  wit,  to  the  amount  of  £150 ;  and  also 
then  sold  the  said  goods  for  a  much  less  sum  than  the  same 
were  reasonably  worth,  and  for  which  he  could  and  might 
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have  sold  the  same,  and  converted  the  monies  arising  from 
the  sale  to  his  own  use ;  whereby  the  plaintiff,  being  a  party 
to  a  legal  proceeding  in  the  division  court,  has  been  dam- 
nified. A  further  breach  was  also  stated :  for  that  the  said 
Charles  S.  Ruttan  illegally  and  oppressively  exacted  from 
the  now  plaintiff,  under  certain  executions  which  he  had  as 
bailiff  against  the  goods  of  the  now  plaintiff,  more  and  other 
fees  than  there  was  and  is  by  law  provided  and  limited  in 
that  behalf;  that  is  to  say,  divers  large  sums  of  money, 
amounting  to  £50  more  than  over  and  above  the  legal  and 
reasonable  fees  and  expenses  demandable  by  the  statute  for 
executing  the  said  writs,  and  over  and  above  the  amounts 
thereby  directed  to  be  levied,  contrary  to  the  form  of  the 
statute  in  that  behalf;  whereby,  &c. 

Henry  Ruttan,  one  of  the  defendants,  pleaded :  1st,  That 
the  deed  was  not  his  deed.  2nd  (to  the  first  and  second 
counts),  That  Charles  S.  Ruttan  did  not  misconduct  himself 
as  such  bailiff,  to  the  damage  of  the  plaintiff,  being  a  party 
to  a  legal  proceeding  in  the  said  division  court.  3rd  (to  the 
first  breach  in  the  first  count),  That  after  the  seizure  of  the 
goods  by  Charles  S.  Ruttan,  under  the  executions,  one 
Thomas  Pearson,  then  being  the  landlord  of  the  plaintiff  of 
and  for  the  premises  on  which  the  goods  were  at  the  time  of 
the  seizure,  gave  notice  that  $270  were  due  to  him  at  the 
time  of  the  seizure,  for  rent  accruing  due  in  one  year,  and 
required  Charles  S.  Ruttan  to  distrain  for  the  same,  who 
distrained  accordingly,  and  who  also  levied  for  the  amount 
of  the  said  executions  ;  and  also  for  and  upon  another  execu- 
tion, at  the  suit  of  one  Wood,  issued  from  the  said  division 
court  against  the  goods  of  the  now  plaintiff,  and  one  Men- 
thorn  as  defendant ;  and  Charles  S.  Ruttan  did  not  sell  and 
dispose  of  more  of  the  goods  of  the  plaintiff  than  were 
sufficient  and  necessary  to  satisfy  the  said  executions  and 
rent,  and  the  fees  thereon.  4th  (to  the  second  breach  in  the 
first  count),  That  Charles  S.  Ruttan  did  not  sell  the  said  goods 
for  a  much  less  sum  than  they  were  reasonably  worth,  and 
for  which  he  could  and  might  have  reasonably  sold  the  same. 
5th  (to  the  third  breach  in  the  first  count),  That  Charles  S. 
Ruttan  did  not  convert  and  dispose  of  the  monies  arising 
from  the  sale  to  his  own  use.    6th  (to  the  second  count), 
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That  Charles  S.  Ruttan  did  not  exact,  receive  and  take  from 
the  plaintiff,  for  executing  the  executions,  more  and  other 
fees  than  were  and  are  by  law  provided  and  limited  in  that 
behalf. 

John  W.  Thompson,  one  of  the  other  defendants,  pleaded 
the  same  pleas  as  his  co-defendant  Henry  Ruttan. 

Charles  S.  Ruttan  pleaded  not  guilty  by  statute. 

The  plaintiff  took  issue  upon  all  of  these  pleas. 

The  cause  was  tried  before  the  Chief  Justice  of  this  court, 
at  the  last  spring  assizes,  held  at  Lindsay,  and  a  verdict  was 
rendered  for  the  plaintiff,  and  $300  damages. 

The  evidence  was  as  follows : 

A  certified  copy  of  the  warrant  was  put  in. 

Elijah  Lake  said  :  "  I  was  at  the  sale  of  plaintiff's  goods. 
Plaintiff  forhade  the  sale  at  the  time.  There  was  something 
said  about  rent ;  that  there  was  no  rent,  and  the  bailiff  was 
not  to  sell  for  that.  I  understood  the  bailiff  sold  for  rent. 
Some  few  days  after  the  sale,  he  told  me  he  had  understood 
there  was  no  rent.  I  said  to  bailiff  he  had  been  pretty 
hard  on  the  plaintiff.  The  bailiff  said  he  was  bound  to 
sell  him  out  any  way.  There  was  property  sold  to  pay  a 
great  deal  more  than  $100.  Plaintiff  was  sold  out  com- 
pletely. Bailiff  said  he  had  received  notice  of  rent,  but 
since  that  he  heard  there  was  no  rent.  The  sale  was  con- 
ducted in  the  usual  way." 

W.  H.  McLaughlan  proved  a  valuation  of  the  property 
sold  by  the  bailiff,  amounting  to  $598  50c. 

The  amount  of  the  different  division  court  executions, 
including  fees,  was  $169  98c. 

The  amount  of  the  county  court  execution  of  Hatton's 
was  $184  82c. 

This  payment  was  held  not  to  be  admissible  in  evidence. 

The  notice  of  rent  was  dated  2nd  January,  1862,  and  was 
delivered  by  the  plaintiff  to  the  bailiff.  It  was  signed  by 
Thomas  Pearson,  and  stated  that  $275  were  due  by  plaintiff 
to  Thomas  Pearson,  for  one  year's  rent  of  premises. 

A  notice  of  action  to  the  bailiff  was  put  in,  signed  by 
plaintiff. 


82 


MICHAELMAS  TERM,  28  VIC.  1864. 


It  was  proved  that  the  co-defendants  of  the  bailiff,  who 
are  his  sureties,  did  not,  at  the  time  of  entering  into  the 
covenant,  nor  since,  reside  in  the  county  of  Victoria. 

'It  was  contended  for  the  sureties  at  the  trial,  that  they 
were  not  liable,  because  of  their  not  being  residents  of  the 
county,  according  to  the  statute  (Con.  Stats.  TJ.  C.  ch.  19, 
sec.  35) ;  and  that  they  were  entitled  to  notice  of  action 
under  sec.  183. 

The  same  objections  were  taken  for  the  bailiff. 

The  Chief  Justice  overruled  the  objection  as  to  the  resi- 
dence, holding  the  statute  to  be  directory,  not  mandatory ; 
and  as  to  the  notice  of  action,  he  overruled  the  objection  on 
the  part  of  the  sureties,  and  pointed  out  that  the  want  of 
notice  had  not  been  raised  by  plea. 

It  was  also  further  objected  for  the  bailiff,  that  the  notice 
served  on  him  was  insufficient,  and  it  was  so  held ;  and  that 
there  was  no  demand  of  the  perusal  and  a  copy  of  the  war- 
rant under  sec.  195  ;  and  that  the  action  had  not  been 
brought  within  six  months  under  sec.  193. 

It  was  answered  for  the  plaintiff,  that  no  notice  of  action 
was  necessary,  as  the  suit  was  for  the  bailiff  not  doing  his 
duty,  and  not  for  anything  he  had  done. 

Leave  was  reserved  to  the  bailiff  to  move  to  enter  a  non- 
suit on  the  two  points,  of  want  of  notice,  and  of  the  action- 
not  having  been  brought  within  six  months. 

For  the  defendants  the  following  evidence  was  given : 

John  Dillman  stated :  "  The  plaintiff  said,  on  the  day  fixed 
for  the  sale,  that  Pearson  had  a  landlord's  warrant,  and  the 
plaintiff  wished  the  witness  to  buy  the  things  in,  to  the 
amount  of  the  rent :  it  was  to  an  amount  over  $200." 

John  P.  Little  stated :  "I  understood  the  plaintiff  had 
delivered  the  notice  from  Thomas  Pearson,  claiming  rent,  to 
the  bailiff.  The  bailiff  said,  without  he  got  a  writing  to  be 
relieved  from  the  rent,  he  would  go  on  and  sell  for  it. 
Plaintiff  said  there  was  no  rent  due,  and  that  Pearson  did 
not  claim  any  rent." 

The  section  of  the  act  relating  to  the  bailiff's  duty  when  a 
claim  to  rent  is  made,  is  sec.  177. 

The  Chief  Justice  asked  the  jury  to  say,  whether  they 
were  satisfied  that  the  bailiff  did  actually  receive  a  notice  of 


PEARSON  V.  RTJTTAN  ET  AL. 


83 


claim  for  rent  from  Thomas  Pearson ;  and  if  so,  was  such 
notice  given  with  the  knowledge  and  concurrence  of  the 
plaintiff,  and  did  the  bailiff  receive  it,  the  bailiff  represent- 
ing it  as  a  bond  fide  claim ;  and  whether  they  believed  the 
bailiff  was  acting  in  good  faith  in  relation  to  this  claim,  and 
sold  for  it  after  the  plaintiff  had  notified  him  that  there  was 
no  rent  due,  and  before  the  sale.  If  he  did  act  in  good 
faith  in  making  the  levy  and  selling,  the  defendants  were 
not  liable. 

This  last  part  of  the  charge  was  objected  to  by  the  plain- 
tiff's counsel. 

The  jury  found  for  the  plaintiff,  as  before  mentioned. 

In  Easter  term  last,  H.  Cameron,  on  behalf  of  the  defen- 
dants, obtained  a  rule  nisi,  calling  on  the  plaintiff  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered  as  to  defendant  Charles  S.  Ruttan,  pursuant  to  leave 
reserved,  on  the  grounds,  that  no  sufficient  notice  of  action 
was  given ;  that  there  was  no  demand  made  of  a  copy  and 
perusal  of  the  warrant  acted  on  ;  that  the  declaration  varied 
from  and  was  more  extensive  than  the  notice  of  action ;  and 
that  the  action  was  not  commenced  within  six  months  from 
the  seizure,  or  from  the  first  sale.  The  rule  was  also  to  set 
aside  the  verdict  against  the  other  defendants,  and  for  a  new 
trial,  for  misdirection  of  the  learned  judge  in  ruling  that  the 
said  defendants  were  liable  on  the  bond,  although  they  were 
not  nor  are  residents  of  the  county,  and  that  they  were  not 
entitled  to  notice  of  action ;  and  that  the  action  was  brought 
in  sufficient  time ;  and  for  a  new  trial  as  to  all  the  defen- 
dants, on  the  ground  that  the  verdict  was  perverse  and 
against  the  evidence,  and  the  weight  of  evidence,  which 
showed  clearly  that  the  plaintiff  had  put  forward  the  claim 
for  rent  referred  to  in  the  pleadings  and  evidence,  and  that 
the  defendant  Charles  S.  Euttan  had  acted  upon  it  bona  fide, 
and  was  justified  in  so  doing ;  and  that  the  plaintiff  was 
not  entitled  to  recover  against  the  defendants. 

During  Trinity  term  last,  M.  C.  Cameron,  Q.  C,  shewed 
cause. — No  notice  of  action  was  necessary  (Dale  v.  Cool, 
6  IT.  C.  C.  P.  544) ;  nor  was  there  any  plea  raising  it,  even 
if  it  should  have  been  given ;  nor  was  any  demand  of  peru- 
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sal  or  copy  of  warrant  required ;  for  the  misconduct  of  the 
defendant  was  what  was  complained  of,  and  not  anything 
illegal  on  the  writs,  or  in  the  act  of  granting  them :  Bayers 
v.  Findlay,  12  U.  C.  Q.  B.  155.  This  was  an  act  of  omis- 
sion of  the  bailiff,  and  not  anything  done  to  bring  him  within 
section  193  of  the  statute.  It  was  no  defence  for  the  sure- 
ties that  they  were  not  residents  of  the  county,  for  the  statute 
is  not  mandatory :  The  Corporotion  of  the  Township  of 
Whitby  v.  Harrison,  18  U.  C.  Q.  B,  603  ;  The  Municipality 
of  Whitby  v.  Flint,  9  U.  0.  C.  P.  449 ;  Gouse  v.  Hannan, 
14  IT.  C.  C.  P.  26.  The  verdict  cannot  be  said  to  be  per- 
verse, unless  it  is  against  law,  which  cannot  be  said  here : 
Brown  v.  Malpus,  7  U.  C.  C.  P.  189. 

H.  Cameron,  contra. — The  action,  although  formally  on 
the  statutory  covenant,  is  in  reality  for  a  tort;  and  if  it  is 
held  that  it  is  not  necessary,  when  a  tort  is  so  prosecuted 
under  the  covenant,  that  there  should  be  a  notice  of  action, 
it  will  be  equivalent  to  a  repeal  of  the  statute  passed  for  the 
protection  of  persons  acting  under  it.  The  same  observation 
applies  to  the  demand  of  perusal  and  copy  of  the  warrant. 
The  sureties  also  were  entitled  to  notice.  He  cited  Moran 
v.  Palmer,  13  U.  C.  C.  P.  528. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  real  complaint  against  the  bailiff  is,  that  he  sold  the 
plaintiff's  goods  to  enforce  the  payment  of  $275  rent,  when, 
as  the  plaintiff  says,  that  rent  was  not  due.  The  valuation 
of  the  goods  sold  was,  as  the  witness  states,  $598  50.  The 
division  court  executions  amounted  to  $169  98,  and  the  rent 
in  question  to  $275,  making  together  $444  98,  and  leaving 
a  difference  between  this  last  sum  and  the  valuation  of 
$153  52,  which  can  hardly  be  called  an  excessive  seizure,  to 
meet  the  exigencies  of  a  bailiff's  sale,  if  the  rent  were  rightly 
levied  for. 

The  learned  Chief  Justice  left  every  question  relating  to 
the  claim  for  rent  fully  to  the  jury ;  and  although  we  may 
think  the  verdict  might  more  properly  have  been  the  other 
way  on  this  part  of  the  case,  we  cannot  say  that  the  jury 
have  so  wilfully  gone  wrong  in  their  conclusions  that  we 
can  properly  interfere. 
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It  was  the  plaintiff  who  gave  the  bailiff  the  claim  for  rent 
against  himself ;  and  if  the  jury  had  found  for  the  defen- 
dants, we  should  have  been  disposed  to  think  that  the  debtor, 
having  put  forward  this  fraudulent  claim  against  himself  to 
defeat  the  executions,  could  not  call  upon  the  bailiff*  after- 
wards to  disregard  the  claim  upon  his  mere  word  and  request, 
against  his  acknowledged  landlord's  written  declaration  that 
the  rent  was  in  fact  due ;  and  more  particularly  when  the 
bailiff,  to  reach  the  executions,  must  first  of  all  cover  the 
rent  by  the  sale  which  he  had  to  make. 

But,  on  the  other  hand,  the  jury  may  have  believed  that 
the  bailiff  knew,  when  he  got  the  pretended  landlord's 
notice,  that  it  was  in  fact  the  debtor  who  was  putting  it  for- 
ward for  his  own  purposes,  and  that  no  such  rent  was  due  at 
all ;  and  that,  as  it  was  under  the  debtor's  control  altogether, 
he  should  have  obeyed  the  debtor's  direction,  when  he  gave 
it,  not  to  enforce  it,  because  it  was  not  due.  The  plaintiff 
has  been  the  author  of  his  own  injury,  and  does  not  deserve 
much  consideration ;  but  all  this  was  before  the  jury,  and  it 
was  for  them  to  decide  upon  it. 

No  authority  was  cited  in  the  argument  showing  the 
covenant  to  be  void,  because  the  sureties  were  not  residents 
of  the  county  in  which  C.  S.  Ruttan  was  acting  as  bailiff ; 
and  we  see  nothing  which  makes  it  obligatory  to  observe 
this  provision,  and  which  must  necessarily  avoid  the  cove- 
nant if  it  be  not  observed.  The  words,  "  being  freeholders 
and  residents  within  the  county,"  were  intended  as  a  guide 
to  the  judge  as  to  the  class  and  nature  of  the  sureties  which 
he  ought  to  require  and  which  he  should  approve  of ;  but  it 
never  could  have  been  contemplated  that  the  public  should 
lose  the  benefit  of  the  security  which  was  given,  if  it  after- 
wards turned  out  that  the  sureties  were  not  freeholders,  or, 
being  freeholders,  were  not  residents  within  the  county  ;  and 
we  think  if  there  could  have  been  authority  for  such  an  ob- 
jection being  available,  it  would  not  have  been  wanting. 
Many  instances  are  given  in  Morgan  v.  Perry  (17  C.  B. 
343)  of  what  are  directory  and  what  are  imperative  statutes, 
which  shew  that  the  25th  section  of  this  act  is  of  the  former 
character,  and  that  a  strict  non-compliance  with  it  will  not 
avoid  the  security  professedly  given  under  it.    The  case 
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then  is  reduced  to  the  consideration  of  whether  a  notice  of 
action  was  required  to  be  given  to  the  bailiff  or  to  the  other 
defendants  as  a  condition  precedent  to  bringing  the  action, 
and  if  so,  whether  it  was  necessary  to  plead  the  want  of  it ; 
and  whether  the  action  should  have  been  brought  within  sfe 
months,  and  if  so,  whether  this  objection  can  be  taken 
without  a  plea  to  that  effect ;  and,  lastly,  whether  the  action 
will  lie  without  a  demand  of  the  perusal  and  copy  of  the 
warrant.  All  three  objections  arise  under  sees.  93,  94  and 
95  of  the  statute. 

We  think  sections  196  and  197  shew  that  the  demand  for 
perusal  and  a  copy  of  the  warrant  is  only  required  in  cases 
where  a  "  defect  of  jurisdiction  or  other  irregularity  exists 
in  or  appearing  by  the  warrant,"  so  that  the  clerk  who 
issued  the  warrant,  and  not  the  bailiff,  may  be  made  respon- 
sible, and  not  to  cases  where  the  jurisdiction  and  validity  of 
the  warrant  are  not  questioned,  and  the  bailiff  is  proceeded 
against  for  his  own  individual  act  and  misconduct,  and  the 
clerk  could  not  in  any  way  be  made  responsible  for  it. 

Sayers  v.  Findlay,  cited  in  the  argument,  is  a  decision 
upon  this  very  point  and  principle ;  and  it  was  long  ago 
held,  under  the  provision  of  the  24  Geo.  II.  ch.  44,  from  which 
the  above  sections  196  and  197,  and  all  similar  enactments, 
are  copied,  that  "  where  the  justice  cannot  be  liable,  the 
officer  is  not  within  the  protection  of  the  act :"  Money  v. 
Leach  (3  Bur.  1768). 

As  to  the  notice  of  action,  the  plaintiff  contends  that  the . 
action  is  not  brought  for  an  act  done,  that  it  is,  in  fact,  for 
not  paying  over  the  excess  of  the  money  the  bailiff  levied ; 
and  Dale  v.  Cool  (6  U.  C.  C.  P.  544)  is  relied  upon  for  this 
purpose.  In  that  case  the  action  was  for  money  had  and 
received  by  the  bailiff,  and  it  was  brought  against  the  bailiff 
alone  to  recover  the  excess  of  monies  remaining  in  his  hands 
after  the  payment  of  certain  executions. 

The  declaration  in  this  case  complains  that  the  bailiff 
"  seized  goods  of  much  more  value  than  were  sufficient  to 
pay  the  amounts  he  was  required  to  make,  and  levied  there- 
out a  much  greater  sum  than  the  said  amounts that  he 
"  sold  the  goods  for  a  much  less  sum  than  they  were  reason- 
ably worth,  and  for  which  he  could  and  might  have  sold 
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them  and  that  he  "  oppressively  exacted,  under  colour  of 
certain  executions,  more  and  other  fees  than  are  limited  in 
that  behalf."  All  of  these  are  very  plainly  acts  done,  and 
not  omissions,  as  the  not  paying  over  surplus  monies  was 
held  to  be  in  Dale  v.  Cool. 

Something  was  said  that  as  the  action  was  on  the  covenant, 
and  not  an  action  for  tort,  no  notice  was  required ;  but  we 
cannot  fail  to  see  that  while  it  is  in  form  an  action  of  cove- 
nant, brought  upon  the  statutory  security,  it  is  to  recover 
damages  for  the  acts  and  misconduct,  specifically  complained 
of  as  torts  in  the  declaration,  and  as  constituting  a  breach  of 
the  bailiff's  covenant.  The  case  of  Charrington  v.  Johnson 
(13  M.  &  W.  856)  shews  this.  If  it  were  otherwise,  we 
should  be  depriving  those  persons  who  are  entitled  to  the 
protection  of  the  statute,  of  that  very  protection  which  the 
statute  expressly  granted  to  them. 

We  think  then  these  were  acts  done  by  the  bailiff,  and 
that  the  remedy  adopted  being  by  the  election  of  the  party 
upon  the  covenant,  the  same  rule  must  be  applied  in  such  a 
case  as  to  notice  of  action  and  otherwise,  as  if  the  claim  had 
been  made  by  the  ordinary  and  appropriate  form  of  action 
at  the  common  law.  It  was  not  questioned  at  the  trial  that 
these  acts  were  not  done  in  pursuance  of  the  act,  and  pro- 
bably it  could  not  have  been  done  so  successfully  ;  we  must, 
therefore,  assume  that  they  were  so  done.  Unquestionably 
they  were  done  by  the  bailiff  "  in  his  office  of  bailiff,"  other- 
wise the  plaintiff'  can  have  no  remedy  on  the  covenant. 
Should  this  defence,  then,  of  want  of  notice,  have  been 
specially  pleaded  by  the  bailiff? 

The  194th  section  enacts,  that  "if  tender  of  sufficient 
amends  be  made  *  *  the  plaintiff  shall  not  recover ; 
and  in  any  such  action  the  defendant  may  plead  the  general 
issue,  and  give  any  special  matter  in  evidence  under  that 
plea."  And  it  concludes  thus,  "  And  see  the  act  to  protect 
justices  of  the  peace  and  other  officers  from  vexatious 
actions."  This  section,  and  the  193  section,  which  begins, 
"  any  action  or  prosecution  against  any  person  for  anything 
done  in  pursuance  of  the  act,"  &c,  and  which  provides  for 
the  notice  of  action  being  given,  were  both  contained  in  the 
one  section  (sec.  107)  of  the  13  &  14  Vic.  ch.  53.    In  this 
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previous  act  the  words  at  the  end  of  that  section,  "  and  it 
shall  be  lawful  in  any  such  action  for  the  defendant  to  plead 
the  general  issue,"  &c,  the  word  "  such"  clearly  applied  to 
the  whole  of  the  section,  and  had  not  reference  to  "  all  actions 
and  prosecutions"  mentioned  at  the  beginning  of  that  sec- 
tion, and  were  not  confined  to  those  actions  only  in  which 
tender  of  amends  had  been  made  or  money  paid  into 
court. 

If  sections  193  and  194  can  be  construed  as  section  107  in 
the  act  of  1850,  then  these  defendants,  or  the  bailiff  at  any 
rate,  were  not  required  to  plead  the  want  of  notice.  There 
are  three  sections,  the  192, 193  and  194,  contained  under  the 
one  heading  of  the  consolidated  act,  which  reads  "  Limita- 
tions and  Notices  of  Actions  for  things  done  under  this  Act." 
If  the  words  "  in  any  such  action  "  in  the  194  section  apply 
to  the  actions  under  the  heading  above  mentioned,  and 
which  are  more  expressly  mentioned  in  section  193  as  "  any 
action  or  prosecution,"  then  it  was  not  necessary  to  plead 
specially.  ~No  doubt  this  was  the  construction  of  the  act  of 
1850,  and  it  appears  to  have  been  the  like  intention  of  the 
legislature  in  the  present  consolidation ;  but  the  question  is, 
whether  we  can  judicially  declare  it  to  have  been  so  enacted. 
If  the  restricted  meaning  be  applied  to  this  section,  then 
the  defendant  is  permitted,  where  he  has  made  a  tender  or 
paid  money  into  court,  to  plead  the  general  issue  and  to 
give  any  special  matter  in  evidence  under  it,  and  not  merely 
the  fact  of  such  tender  or  payment  into  court.  But  why, 
because  he  has  tendered  amends,  should  he  be  allowed  to 
give  any  special  matter  in  evidence,  accord  and  satisfaction, 
for  instance,  or  leave  and  license,  arbitrament  and  award,  or 
release,  or  any  other  special  defence,  having  no  necessary 
connection  with  or  relation  to  such  tender,  but  all  of  them, 
in  fact,  inconsistent  with  and  repugnant  to  it  ? 

The  reference  also  to  the  "  Vexatious  Actions"  Act  in  this 
section  is  very  important,  which  extends  to  "  any  officer  or 
person  fulfilling  any  public  duty,  for  any  thing  done  by  him 
in  the  performance  of  such  public  duty,"  and  would  include 
this  bailiff;  and  in  which  act  the  defendant  is  authorised  to 
plead  the  general  issue,  and  *o  give  the  special  matter  of 
defence,  excuse  or  justification  in  evidence  under  it 
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"We  think  that  the  words  "  and  in  any  such  action"  mean 
in  any  action,  and  not  only  an  action  in  which  a  tender  or 
payment  into  court  has  been  made,  and  are  to  be  read  as  a 
separate  member  of  the  section.  By  this  construction  the 
original  intention  of  the  act  is  preserved,  and  it  is  made 
reconcileable,  also,  with  the  "  Vexatious  Actions"  Act,  and 
with  itself.  We  refer  to  the  observations  of  Lord  Chelms- 
ford on  the  word  "  such"  in  the  case  of  The  Eastern  Coun- 
ties Railway  v.  Marriage  (6  II.  &  ]SL  941). 

"We,  therefore,  think  that  the  bailiff  was  entitled  to  a  notice 
of  action  before  the  action  was  brought  against  him,  and 
that  he  is  entitled  to  the  benefit  of  this  objection,  which  was 
covered  by  the  plea  of  the  general  issue  by  statute,  and 
which  was  taken  at  the  trial,  and  renewed  by  him  in  the 
present  rule. 

We  are  not  satisfied  the  sureties  are  entitled  to  raise  this 
objection  for  themselves,  even  if  they  had  pleaded  a  plea 
which  would  have  raised  the  question,  although  they  may, 
perhaps,  be  entitled  to  set  up  as  a  defence  to  any  proceed- 
ings taken  against  themselves,  any  matter  of  defence  which 
could  have  been  available  to  their  principal,  if  he  had  him- 
self been  sued.  If,  therefore,  they  are  not  entitled  to  be 
notified  before  they  are  sued,  it  may  be  that  they  can  plead 
the  want  of  notice  to  the  bailiff  in  their  own  protection.  If 
this  be  not  so,  it  would,  in  effect,  be  making  the  bailiff  liable 
in  every  case,  without  a  notice,  because  his  sureties  must  be 
entitled  to  be  indemnified  for  all  recoveries  had  against  them 
as  his  sureties.  But  it  is  not  necessary  to  decide  this,  for 
they  have  pleaded  no  plea  of  this  kind,  although  the  case 
was  argued  for  them  as  if  they  had  the  right  to  the  benefit 
of  this  objection.  The  result,  however,  of  the  decision  in 
favor  of  the  bailiff,  is  to  acquit  the  sureties  also,  for  the 
recovery  must  be  against  all  the  defendants  or  against  none 
of  them.  It  is,  therefore,  not  necessary  to  notice  any  of  the 
other  objections. 

The  rule,  therefore,  will  be  absolute  to  enter  a  nonsuit. 

Rule  absolute  accordingly  (a). 


(a)  Ja  this  case  leave  has  been  obtained  to  appeal. 
7  Iff.  S. — VOL.  I. 
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Matthewson  et  al.  v.  Henderson  et  al. 

Composition  deed — Fraud. 

"Where  J.  H.,  R.  M.,  and  F.  H.  had  agreed  to  give  their  promissory  notes  to 
the  creditors  of  E.  F.  (who  had  already  made  an  assignment  for  their  bene- 
fit) in  composition  for  the  debts  of  E.  F.,  at  10s.  in  the  £,  and  for  the  bene- 
fit of  the  creditors  had  executed  a  deed  to  that  effect,  but  in  the  expectation 
and  faith  that  E.  F.  would  receive  back  from  the  assignees  one-half  of  the 
stock  of  goods  assigned  by  him,  and  that  C.  would  receive  the  other  half, 
he  and  E.  F.  thus  becoming  co-partners  in  the  goods,  and  the  goods  were 
afterwards  all  delivered  to  C,  with  the  knowledge  and  assent  of  E.  F. 

Held,  that  the  deed  of  J.  H.,  R.  M.  and  F.  H.  could  not  be  avoided  on  the 
ground  of  fraud,  because  there  was  subsequently  a  partial  failure  in  the 
arrangement,  on  the  faith  of  which  they  had  made  the  deed. 

If  a  deed  be  obtained  by  fraud,  a  person  innocently  taking  under  it  for  valua- 
ble consideration  will  be  protected. 

The  declaration  stated  that  the  defendants,  on  the  23rd  of 
May,  1860,  made  their  deed  in  the  following  form  : 

"¥e,  John  Henderson,  Kobert  Matchell,  and  Francis 
Hammell,  having  learned  that  Edward  Ferguson  by  misfor- 
tune in  trade,  has  been  rendered  unable  to  pay  his  debts  in 
full,  and  having  full  confidence  in  his  integrity ;  and  whereas 
certain  of  his  creditors  have  agreed  to  accept  of  a  composi- 
tion of  ten  shillings  in  the  pound  on  their  respective  claims ; 
and  whereas  it  is  possible  that  other  of  his  creditors  will  do 
likewise ;  now,  therefore,  in  consideration  of  the  premises, 
and  of  one  shilling  in  hand  paid  to  each  of  us,  we  hereby 
bind  ourselves,  &c,  to  and  with  such  of  the  creditors  of  the 
said  Edward  Ferguson  as  shall,  within  two  months  from  the 
date  hereof,  express  their  consent  to  the  hereinbefore  recited 
condition,  or  their  legal  representatives,  firmly  by  these  pre- 
sents, as  follows — that  is  to  say,  to  give  to  each  of  them,  our 
joint  and  several  notes  of  hand,  payable  in  six,  nine,  and 
twelve  months  from  the  17th  of  May,  1860,  for  such  an 
amount  as  shall  be  equivalent  to  the  said  sum  of  ten  shillings 
for  each  pound  of  their  respective  claims ;  and  we  further 
promise  and  bind  ourselves  to  execute  and  deliver  the  said 
notes  on  demand  of  the  creditors,  or  the  representatives  of 
the  creditors,  who  shall  accept  of  the  aforesaid  composition, 
within  the  space  of  two  months ;  and,  for  the  due  fulfilment 
of  the  aforesaid  conditions,  we  bind  ourselves,  &c,  to  and 
with  the  creditors  of  the  said  Edward  Ferguson,  who  shall 
consent  to  the  said  composition,  in  the  manner  and  time 
aforesaid,  each  in  the  penal  sum  of  six  hundred  pounds  of 


MATTHEWSON  ET  AL.  V.  HENDERSON  ET  AL. 


91 


good  and  lawful  money,  to  be  made  and  levied,  &c,  on 
failure  on  our  part  to  fulfil  the  conditions  of  this  agreement, 
or  any  part  thereof." 

The  plaintiffs  then  alleged,  that  before  and  at  the  time  of 
the  making  of  this  deed  they  were  creditors  of  Ferguson, 
and  entitled  to  avail  themselves  of  the  terms  of  the  deed ; 
that  Ferguson  had  been  and  still  was  indebted  to  them  in  a 
large  sum,  to  wit,  £1,800  ;  that  they,  within  the  two  months 
from  the  date  of  the  deed,  expressed  their  consent  to  accept^ 
and  agreed  to  accept  of  a  composition  of  ten  shillings  in  the 
pound  of  their  debt,  as  provided  in  the  deed  ;  that  they  did, 
also,  within  the  two  months,  in  writing,  at  the  foot  of  the 
deed,  accept  the  benefit  of  the  deed,  which  written  accept- 
ance was  as  follows,  "  We,  the  undersigned  creditors  of 
Edward  Ferguson,  agree  to  accept  a  composition  of  ten 
shillings  per  pound  on  our  respective  claims,  as  per  terms 
annexed  on  said  agreement;"  that  no  other  creditor  of 
Ferguson  than  the  plaintiffs,  within  the  said  two  months, 
expressed  his  consent  to  accept,  or  agreed  to  accept,  a  com- 
position of  ten  shillings  in  the  pound  on  his  claim,  as  pro- 
vided in  the  deed ;  and  although  the  conditions  were  per- 
formed, &c.  yet  the  defendants  had  not  executed  and 
delivered  to  the  plaintiffs  the  said  notes  of  hand,  or  any  or 
either  of  them,  payable  at  the  said  times,  or  at  any  other 
times  or  time  for  the  said  amounts,  or  any  or  either  of  them 
or  any  part  thereof,  or  for  any  other  amount  or  amounts, 
but  had  wholly  neglected  and  refused  so  to  do ;  and,  also, 
the  defendants  had  not  executed  and  delivered  the  said 
notes  of  hand,  or  any  of  them,  on  demand  of  the  plaintiffs, 
nor  had  the  defendants  paid  to  the  plaintiffs  any  of  the 
monies,  for  the  payment  whereof  the  defendants  bound 
themselves  by  their  deed  as  set  forth. 

The  defendants  pleaded  : — 1.  That  the  deed  was  not  their 
deed. 

2.  That  the  deed  was  obtained  from  them  by  the  plaintiffs 
and  others  in  collusion  with  them,  by  fraud,  covin,  and  mis- 
representation. 

3.  That  the  plaintiffs  were  not,  at  the  time  of  the  making 
the  deed,  and  had  not  since  continued  to  be  creditors  of 
Ferguson,  and  entitled  to  avail  themselves  of  the  terms  of 
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the  deed,  nor  had  Ferguson  been  nor  was  he  indebted  to  the 
plaintiffs  as  alleged. 

4.  That  the  plaintiffs  did  not,  within  the  two  months  from 
the  date  of  the  deed,  express  their  consent  to  accept,  and  did 
not  agree  to  accept  of  a  composition  at  the  rate  of  ten  shil- 
lings in  the  pound  of  their  claims,  as  provided  in  the  deed ; 
nor  did  the  plaintiffs,  within  the  said  two  months,  in  writing 
at  the  foot  of  the  deed,  accept  of  the  benefit  of  the  deed,  as 
alleged. 

5.  That  the  plaintiffs  did  not  demand  of.  the  defendants 
to  execute  and  deliver  the  said  notes  referred  to  in  the 
declaration. 

The  sixth,  seventh  and  eighth  pleas  had  been  already 
disposed  of  by  the  judgment  of  the  court  on  demurrer :  12 
U.  C.  C.  P.  96. 

The  plaintiffs  joined  issue  on  these  pleas. 

The  cause  was  tried  before  Hagarty,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Grey,  when  a  verdict  was  found 
for  the  defendants. 

J.  Paterson  obtained  a  rule  nisi  on  the  defendants  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  had : — 1.  Because  of  the  misdirection  of  the  learned 
judge  in  telling  the  jury,  that,  in  order  to  establish  the  second 
plea,  it  was  not  necessary  for  the  defendants  to  prove  moral 
fraud  on  the  part  of  the  plaintiffs,  but  it  was  enough  for  the 
defendants  to  shew,  that,  as  an  inducement  to  them  to  execute 
the  contract  sued  upon,  the  person  who  procured  the  deed 
from  them,  whether  authorized  to  act  for  the  plaintiffs  or 
not,  made  a  representation  which  was  not  afterwards  per- 
formed. 

2.  Because  of  the  non-direction  of  the  learned  judge,  in 
refusing  to  tell  the  jury  that  there  was  no  evidence  to  support 
the  second  plea. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence, 
inasmuch  as  the  person  who  made  the  representation  or 
statement  upon  which  the  defendants  professed  to  rely  was  not 
authorised  by  the  plaintiffs,  or  by  any  other  person  having 
authority  to  make  the  same ;  that  the  statement  or  represen- 
tation was  no  part  of  the  contract  between  the  parties,  but 
collateral  thereto;  that  it  was  not  proved  to  have  been 
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fraudulent  on  the  part  of  the  person  who  made  the  same ; 
that  even  if  fraudulent  on  his  part,  the  plaintiffs  were  not  res- 
ponsible for  the  same ;  that  the  remedy  of  the  defendants? 
if  any  they  had,  was  against  the  person  who  made  the  state- 
ment, representation  or  promise,  on  the  faith  of  which  they 
executed  the  deed,  and  was  not  in  this  action  on  the  deed. 

4.  Because,  under  any  circumstances,  the  plaintiffs  were 
entitled  to  recover  on  the  issues  on  the  first,  third,  fourth 
and  fifth  pleas,  while  the  verdict  was  general  for  the  defen- 
dants on  all  the  issues  on  the  record. 

Creasor  shewed  cause. — The  fraud  was  a  matter  of  fact, 
and  was  fairly  left  to  the  jury.  The  evidence  was  sufficient 
to  support  the  verdict.  The  consent  was  not  sufficiently 
given  by  the  plaintiffs  that  they  would  accept  the  composi- 
tion :  there  was  no  notice  to  the  defendants  given  of  such 
acceptance.  He  referred  to  Attwood  v.  Small,  6  CI.  &  Fin. 
413 ;  Paisley  v.  Freeman,  2  Smith's  Leading  Cases,  68 ; 
Bailton  v.  Matthews,  10  CI.  &  Fin.  934 ;  Broome's  Com- 
mentaries, 342-4-8. 

Harrison  in  support  of  the  rule. — There  was  no  fraud 
against  these  plaintiffs,  therefore,  the  second  plea  was  not 
proved :  the  learned  judge's  ruling  on  this  issue  was  wrong 
in  law.  There  was  no  fraud  in  fact  committed  by  the 
assignees  upon  any  one :  they  believed  that  what  it  is  said 
they  engaged  to  do  would  be  done,  and  they  meant  to  do  it : 
the  most  that  can  be  said  is,  that  they  failed,  and  not 
wilfully  either,  to  carry  out  their  engagement.  He  cited 
Cornfoot  v.  FowJce,  6M.&W.  358 ;  Udell  v.  Atherton,  4 
L.  T.  N.  S.  797 ;  Thorn  v.  Bigland,  22  L.  J.  Ex.  243 ; 
Lvans  v.  Collins,  5  Q.  B.  804-820 ;  Ormrod  v.  Huth,  14  M. 
&  W.  651 ;  Rawlings  v.  Bell,  1  C.  B.  951. 

Eichards,  C.  J.,  referred  to  Burrows  v.  Gates,  8  U.  C.  C- 
P.  121. 

A.  "Wilson,  J.,  deliverd  the  judgment  of  the  court. 

The  evidence  shews  that  the  defendants  signed  the  agree- 
ment at  Ferguson's  request.  Ferguson  in  his  evidence  said, 
"  I  told  them  I  would  be  in  an  equal  position  to  have  half 
the  stock  :  on  this  they  agreed  to  become  my  sureties :  they 
signed  the  agreement  confiding  in  me."     Williams  said, 
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"  Ferguson  brought  the  defendants  to  Stark's  tavern  to  sign 
the  agreement.  *  *  *  Ferguson  had  told  us  of  these 
defendants  as  his  sureties." 

The  evidence  also  shews  that  the  inducement  and  consid- 
eration for  the  defendants  becoming  parties  to  the  agreement 
were,  that  Ferguson  was  to  get  half  of  the  stock.  Williams 
said,  "All  they  stipulated  for  was,  that  Ferguson  should 
have  half  the  assets."  Ferguson  said,  "  "Williams  and  I  told 
the  defendants  that  half  the  stock  was  to  be  sold  back  to  me 
and  half  to  Campbell.  *  *  *  They  would  not  have 
signed  unless  they  received  some  value,  so  that  their  paper 
[the  notes  they  were  to  give  for  the  ten  shillings  in  the 
pound]  would  be  protected."  And  it  is  said  that  Ferguson 
never  did  get  half  of  the  stock  as  promised :  he  said  in  his 
evidence,  "  I  got  no  control  of  the  goods :  the  arrangement 
made  with  the  defendants  was  not  carried  out." 

And  this  is  the  fraud,  covin,  and  misrepresentation  charged 
upon  the  plaintiffs  in  obtaining  the  deed  in  question.  The 
facts  appear  to  be  that  Ferguson  had  failed  in  business,  to 
what  amount  does  not  appear ;  nor  does  it  appear  what  the 
amount  of  his  stock  and  assets  was.  He  made  an  assign- 
ment of  all  his  estate,  real  and  personal,  to  Sproatt  and 
Crawford,  for  the  benefit  of  his  creditors.  While  matters 
were  in  this  state,  some  of  Ferguson's  creditors  agreed  to 
take  ten  shillings  in  the  pound,  and  as  an  inducement  for 
the  others  to  do  so,  Ferguson  procured  the  defendants  to 
agree  to  become  his  sureties  that  the  ten  shillings  in  the 
pound  to  be  paid  to  the  creditors  would  be  paid  to  them. 

The  defendants  consented  to  become  sureties,  but  it  seems 
singular  there  is  no  evidence  that  they  knew  the  extent  of 
the  liability  they  were  about  to  assume^  nor  the  value  of  the 
estate  which  was  to  be  given  up,  on  this  arrangement  being 
perfected.  The  terms  on  which  they  were  willing  to  become 
responsible  were,  that  the  creditors  should  take  ten  shillings 
in  the  pound  in  full  of  their  claims  on  Ferguson ;  that  all 
the  stock  and  assets  should  be  given  up  by  the  creditors  and 
assignees,  which  Ferguson  had  transferred  to  Sproatt  and 
Crawford;  that  Ferguson  should  get  one-half  of  the  stock, 
without  paying  anything  for  it ;  that  the  other  half  should 
be  sold  to  Campbell,  who  was  to  give  security  for  his  half ; 
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which  security,  as  I  understand  the  evidence,  was  to  be 
given  to  the  defendants,  "  as  the  value  they  were  to  receive 
that  their  paper  would  be  protected;"  and  that  Ferguson 
should  give  the  defendants  security  also  for  the  half  which 
he  was  to  get. 

It  would  appear  that  the  defendants  believed  that  as 
Campbell  was  purchasing  one  half  of  the  stock,  and  giving 
security  for  it,  and  as  Ferguson  was  compounding  with  his 
creditors,  by  paying  only  one  half  of  his  debts,  the  amount 
of  Campbell's  purchase  would  be  sufficient  to  pay  the  amount 
of  Ferguson's  reduced  liabilities,  which  they  were  assuming, 
and  would  be  coming  in,  so  as  "  to  meet  and  protect  their 
paper."  The  deed  was  then  signed  by  the  defendants  on 
this  understanding  and  on  these  representations,  made  to 
them  by  Ferguson  himself,  and  by  Williams,  acting  for  two 
of  the  creditors,  and,  as  I  gather  from  the  evidence,  for  the 
assignees  also. 

When  the  deed  was  signed,  Campbell  certainly  did  get 
his  own  half  of  the  goods,  and  gave  his  notes  for  them  to 
Crawford  and  Sproatt,  the  assignees  of  Ferguson ;  but 
Ferguson  and  the  defendants  say  that  Ferguson  never  re- 
ceived the  other  half.  Now,  as  to  this  remaining  half,  the 
evidence  shews,  as  Williams  said,  "that  Campbell  was  to 
join  Ferguson  in  purchasing  the  stock  which  had  been  pre- 
viously assigned  to  Sproatt  and  Crawford."  It  also  appeared 
that  Campbell  was  to  give  the  defendants  security  for  the 
one  half  and  Ferguson  for  the  other  half;  that  Campbell 
was  to  put  another  person  of  the  name  of  Campbell  in  pos- 
session of  his  share  of  the  goods ;  and  the  defendants  were 
to  put  one  Babington,  or  Ferguson  himself  in  possession  of 
Ferguson's  share  of  the  goods  ;  and,  as  Ferguson  said,  that 
"  Campbell  and  I  were  to  have  a  joint  interest." 

There  can  be  no  doubt,  then,  that  it  was  arranged  that 
Campbell  and  Ferguson  should  become  practically  and,  it 
would  seem,  actually  partners  in  this  stock. 

Then  it  appears  that  Campbell,  who  was  to  get  one  half 
of  the  stock,  not  only  did  get  it,  but  that  he  got  the  whole 
of  it.  Ferguson  said,  "  Neil  Campbell  [the  purchaser  of 
the  one  half]  was  put  in  possession  of  all  by  Crawford,  one 
of  the  assignees,  and  his  notes  taken  for  the  half;  and  he 
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also  gave  bis  notes  for  Ferguson's  half,  to  the  extent  of  five 
shillings  in  the  pound.  *  *  *  All  the  goods  were  given 
over  to  Campbell."  Sproatt  also  said,  "  Neil  Campbell  got 
the  goods."  And  it  would  appear  that  Campbell  got  pos- 
session of  the  whole,  if  not  by  consent  of  the  defendants,  at 
all  events  without  any  objection  from  them :  he  got  them 
certainly  with  Ferguson's  knowledge  and  consent,  it  would 
seem ;  from  which  there  is  quite  sufficient  to  infer  the  acqui- 
escence and  consent  of  the  defendants  also,  if  that  should  be 
at  all  material. 

Why,  then,  upon  this  deed  being  executed  by  the  defen- 
dants, and  the  assignees  giving  up  all  the  goods  to  Campbell 
for  Campbell  and  Ferguson,  and  everything  else  being  car- 
ried out  which  it  was  agreed  should  be  done,  should  not  the 
defendants  be  held  to  the  terms  of  the  deed  ? 

Suppose,  even,  that  Ferguson  did  not  in  truth  get  his  half 
of  the  goods,  was  that  any  fraud  to  affect  the  validity  of  the 
deed  itself?  It  does  not  appear  there  was  any  precedent 
fraud  or  conspiracy  to  cheat  the  defendants  of  the  one  half  of 
the  goods  contemplated :  on  the  contrary,  the  one  half  was 
given  to  Campbell,  the  proper  person,  and  the  other  half  to 
Campbell  also,  who  was  Ferguson's  partner,  in  pursuance  of 
the  deed  which  the  defendants  gave :  the  assignees  parted 
with  all  the  goods  which  they  had  as  trustees  for  Ferguson's 
creditors,  in  consideration  of  the  deed.  All  this  is  a  good 
consideration  by  the  plaintiffs,  who  were  creditors  of  Fergu- 
son, for  the  defendants'  promise. 

The  difficulty  respecting  the  half  of  the  stock  probably 
arises  from  the  fact  that  Campbell,  as  Ferguson  said  at  the 
trial,  "  ended  by  making  an  assignment."  But  still  he  could 
only  deliver  over  rightfully  his  own  share  of  the  goods,  part- 
nership or  otherwise,  to  his  assignees  or  creditors.  It  is  in 
this  way  Ferguson  "  never  got  any  control  of  the  goods,"  as 
he  said  at  the  trial. 

The  real  estate,  which  Ferguson  made  over  to  Sproatt  and 
Crawford,  Sproatt  "  still  holds,"  and,  as  he  said,  "  when  the 
ten  shillings  in  the  pound  is  paid,  the  land  remains  for  the 
defendants'  benefit ; "  that  is,  it  will  remain  as  a  security  for 
the  defendants,  that  they  are  repaid  all  the  liabilities  which 
they  have  assumed. 


MATTHEWSON  ET  AL.  V.  HENDERSON  ET  AL.  97 

Upon  the  evidence,  the  learned  judge  directed  the  jury 
that,  as  to  the  first  issue,  he  would  ask  them  to  say  if  the 
deed  were  absolutely  delivered  by  the  defendants,  to  be  acted 
upon  unconditionally  as  an  operative  instrument,  or  whether 
it  was  executed  as  an  escrow,  subject  to  conditions  which  had 
not  been  performed ;  that,  as  to  the  second  issue,  he  would 
leave  it  to  them  to  say  if  the  deed  were  obtained  by  fraud  or 
misrepresentation,  as  alleged ;  that  the  plea  charged  misre- 
presentation by  the  plaintiffs  and  others  acting  in  collusion 
with  them ;  but,  in  the  absence  of  anything  then  before  him, 
he  would  hold  that  if  the  plaintiffs  seek  to  take  a  benefit 
under  the  deed,  the  defendants  have  then  the  right  to  con* 
nect  them  with  the  manner  of  its  execution ;  that  if  the  deed 
were  completely  executed  on  the  faith  of  something  being 
subsequently  done,  it  could  not  be  defeated  by  the  failure  to 
perform  such  subsequent  act;  there  must  be  something 
amounting  to  fraud,  deceit  or  misrepresentation,  in  getting 
the  deed ;  that  the  chief  act  relied  on  by  the  defendants 
seemed  to  be,  that  Williams  represented  he  had  the  assignees' 
authority  to  agree  that  half  of  the  stock  should  be  given  over 
to  Ferguson ;  he  said  he  had  this  authority  from  Crawford, 
one  of  the  assignees ;  whereas  Sproatt,  the  other  assignee, 
said  the  assignees  never  intended  to  give  any  of  the  stock  to 
Ferguson. 

Harrison  requested,  at  the  trial,  that  the  learned  judge 
should  tell  the  jury  that  the  fraud  set  up  must  be  a  moral 
fraud,  and  that  there  was  no  evidence  to  sustain  such  a  case. 

Creasor  contended  the  jury  should  be  told  that  the  con- 
sent given  by  the  plaintiffs  was  not  a  sufficient  consent  by 
being  merely  written  on  the  deed ;  that  the  defendants  had 
never  received  any  notice  of  it. 

The  learned  judge  added,  that  it  would  seem  the  plaintiffs 
had  never  altered  their  position  in  any  way,  and  that  he  felt 
much  doubt  in  disposing  of  the  case ;  but  the  defendants 
would  not  consent  to  any  leave  being  reserved,  or  to  leave 
the  case  to  the  court  upon  the  evidence. 

The  jury  found  generally  for  the  defendants. 

It  will  be  seen,  then,  that  the  creditors  of  Ferguson  had 
the  benefit  of  the  assignment  of  Ferguson's  stock  and  assets, 
real  and  personal,  which  he  had  made  over  to  Sproat  and 
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Crawford  as  trustees ;  that  by  the  arrangement  which  was 
made  with  the  defendants,  the  stock  and  assets  were  to  be 
given  up  by  the  assignees,  that  is,  in  effect,  by  the  creditors,  to 
Ferguson  and  Crawford,  or  to  the  defendants  (for  part  of  this 
is  not  very  clear) ;  and  the  creditors  were  to  take  a  compo- 
sition of  ten  shillings  in  the  pound  in  full  of  their  debts  from 
the  defendants. 

The  assignees,  that  is,  the  creditors,  have  given  up  the 
stock  and  assets:  the  creditors  have  reduced  their  claims 
against  Ferguson,  (or  the  plaintiffs  have  at  any  rate),  to  ten 
shillings  in  the  pound;  and  now  the  defendants  say  that 
because  all  the  goods,  instead  of  half  only,  were  delivered  to 
Campbell,  and  because  Ferguson  did  not  personally  get  the 
other  half,  although  his  partner  Campbell  did,  and  notwith- 
standing the  assignees  got  the  notes  from  Campbell;  yet 
they  are  not  liable  under  the  deed,  because  they  say  it  was 
obtained  from  them  by  the  fraud,  covin,  and  misrepresenta- 
tion of  the  plaintiffs  and  others  acting  in  collusion  with  them. 

There  does  not  seem  to  be  a  particle  of  fraud  in  the  trans- 
action on  the  part  of  the  plaintiffs,  or  on  the  part  of  any  one 
for  whose  conduct  they  can  be  made  responsible :  the  utmost 
that  can  be  said  is,  that  a  promise  to  give  Ferguson  one  half 
of  the  goods  was  not  carried  out  literally  by  delivering  them 
into  his  own  hands,  and  that  the  delivery  of  them  to  his 
partner  is  such,  a  fraud  as  to  avoid  the  whole  negotiation 
and  concluded  bargain.  This  is  to  make  a  part  failure  of 
performance,  putting  it  upon  the  most  favorable  ground  for 
the  defendants,  a  cause  for  avoiding  the  deed  itself,  and  to 
constitute  a  mere  breach  of  agreement  a  sufficiently  gross 
act  of  fraud  to  invalidate  the  whole  transaction,  although 
nine-tenths  of  it  may  have  been  fully  and  literally  carried 
out ;  and  it  is  against  such  a  construction  being  placed 
upon  a  mere  alleged  failure  of  performance,  that  the  learned 
judge  so  explicitly  charged  the  jury,  "  that  if  the  deed  were 
completely  executed  on  the  faith  of  something  being  subse- 
quently done,  it  would  not  be  defeated  by  the  failure  to 
perform  such  subsequent  act;  there  must  be  something 
amounting  to  fraud,  deceit  or  misrepresentation  in  getting 
the  deed."  Yet  the  jury  have  found  that  such  subsequent 
act  did  avoid  the  deed  previously  executed. 
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It  is  said  that  Sproatt's  declaration,  "  that  the  assignees 
never  intended  to  give  a  portion  to  Ferguson,  nor  did  he 
ever  authorize  Williams  to  make  any  such  promise  or  misre- 
presentation," is  evidence  of  fraud,  direct  and  positive,  to 
avoid  the  deed ;  but  this  is  only  the  statement  of  one 
assignee :  and  after  all,  the  whole  which  Williams  had  pro- 
mised on  the  authority  of  Crawford,  the  other  assignee,  was 
actually  carried  out ;  so  that  if  that  was  fraud  at  all,  it  was 
fraud  practised,  not  upon  the  defendants,  but  upon  Sproatt, 
one  of  the  assignees. 

The  observation  of  the  learned  judge,  "  that  the  plaintiffs 
had  not  altered  their  position  in  any  way,"  can  scarcely  be 
said  to  be  quite  right ;  for  we  think  the  giving  up  of  the 
stock  and  assets  by  the  assignees,  who  were  sureties  for  the 
plaintiffs,  was  an  altering  of  their  position ;  and  this  may, 
no  doubt,  have  had  much  to  do,  standing  as  it  did  without 
any  explanation  of  what  would  or  would  not  be  an  altera- 
tion of  their  position,  with  the  verdict  which  was  rendered. 

We  think  the  learned  judge's  direction,  "  that  the  plain- 
tiffs, if  they  seek  to  take  a  benefit  under  the  deed,  may 
properly  be  connected  with  the  manner  of  its  execution," 
although  they  did  not  personally  intervene  in  any  way  what- 
ever at  or  before  the  time  of  the  execution,  was  a  proper 
direction,  if  they  were  mere  volunteers,  or  had  not,  by 
reason  of  the  deed,  altered  in  any  way  their  position. 

It  may  not  be  that  they  can  be  charged  with  the  fraud 
personally,  if  in  truth  they  had  nothing  to  do  with  it ;  but 
it  must  be  that  they  should  stand  or  fall  by  the  fraud,  of 
which  they  desire  to  take  the  benefit,  unless  they  had  altered 
their  position,  or  had  given  some  consideration,  so  as  to  claim 
justly  the  benefit  of  the  deed  before  they  were  aware  of  the 
fraud.  This  may  be  exemplified  by  the  ordinary  case  of  a 
deed  of  conveyance,  obtained  by  the  fraud  of  the  grantee. 
The  deed  is  void  in  his  hands ;  and  it  is  void  in  the  hands  of 
one  who  takes  it  without  consideration,  or  who  takes  it  with 
a  knowledge  of  the  fraud ;  but  it  is  a  valid  deed  in  the  hands 
of  one  who  takes  it  for  a  good  consideration,  and  in  good 
faith.  It  is  also  very  clearly  explained  by  the  case  of 
Scholefield  v.  Tempter  (5  Jur.  K  S.  619,  S.  C.  4  DeG.  & 
J.  429),  where  it  is  declared  that  "  one,  who  is  innocently 
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party  to  a  fraud,  can  derive  no  benefit  from  that  fraud,  where 
there  is  no  consideration  moving  from  himself."  It  is  not 
necessary  to  examine  this  case  in  detail,  but  it  is  a  highly 
instructive  one  on  this  important  branch  of  the  law,  where 
the  effect  of  representations  is  in  question,  or  misrepresen- 
tation or  fraud  is  charged,  or  where  persons  not  concerned 
or  not  directly  concerned  seek  to  participate  in  the  benefit 
of  a  misrepresentation  or  fraud. 

It  has  been  argued  that  the  defendants  had  not  notice  of 
the  plaintiffs'  acceptance  of  the  terms  of  the  deed ;  but  we 
find  no  plea  raising  this  issue.  The  fifth  plea  is,  that  the 
plaintiffs  did  not  demand  of  the  defendants  to  execute  the 
notes,  but  this  is  quite  distinct  from  the  question  of  notice. 
The  declaration,  under  the  general  allegation  of  performance 
of  all  things  to  entitle  them  to  maintain  the  action,  includes 
sufficiently  the  giving  of  notice  to  the  defendants  of  their 
acceptance  of  the  terms  of  the  deed ;  and  this  is  not  tra- 
versed :  Hurst  v.  Nottidge  (1  El.  &  Bl.  99) ;  Doogood  v. 
Rose  (9  C.  B.  132).  As  to  the  finding  of  the  issues  gene- 
rally for  the  defendants,  when  some  of  them  should  clearly 
have  been  found  for  the  plaintiffs,  that  can  always  be  set 
right  by  the  judge  who  tried  the  cause,  and  no  doubt  some 
of  them  should  have  been  found  for  the  plaintiffs  ;  but  that 
is  of  no  consequence  on  this  motion,  as  all  this  can  be  reme- 
died by  the  learned  judge  who  tried  the  cause,  who  can 
direct  in  what  manner  the  issues  should  be  stated  as  found 
according  to  his  notes,  if  the  verdict  is  to  stand  for  the 
defendants. 

But  according  to  the  best  view  which  I  can  form,  I  think 
there  should  be  a  new  trial ;  for  I  see  no  fraud  of  any  kind 
in  fact.  But  even  if  there  had  been  fraud,  I  see  nothing  to 
charge  these  plaintiffs  or  their  agents  with  it ;  and  as  they 
appear  to  have  given  a  valid  consideration  for  the  benefit  of 
the  defendants'  deed,  I  do  not  see  how  they  can  be  deprived 
of  the  benefit  by  the  fraud  of  others,  assuming  as  I  have 
before  said,  that  there  was  fraud  at  all. 

It  does  appear,  however,  to  be  an  exceedingly  hard  case 
upon  the  defendants,  and  it  is  not  improbable  the  finding 
may  be  the  same  again  as  it  has  been ;  in  which  case  the 
plaintiffs  may  have  serious  difficulty  in  again  disturbing  the 
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verdict.  And  I  also  feel  that  the  plaintiffs  have  suffered 
substantial  loss,  too,  by  the  giving  up  of  all  the  goods  of  their 
debtor  which  had  been  assigned  for  their  benefit  and  the 
benefit  of  the  other  creditors  of  Ferguson :  it  is  a  case  in 
which  there  is  hardship,  whichever  way  the  verdict  may  be 
rendered. 

Rule  absolute  for  new  trial. 


Hall  v.  Goslee  et  al. 

Fi.  fa.  lands — Seizure — Expiration  of  writ — Abandonment — Return. 

The  expiration  of  a  fi.  fa.  lands  before  the  intended  day  of  sale,  which  has 
been  regularly  advertised,  does  not  cause  a  cessation  of  the  seizure,  which 
the  commencement  of  the  advertisement  is. 

In  this  case,  where  lands  had  been  advertised  under  other  writs,  the  plain- 
tiff's writ  of  fi.  fa.  being  at  the  time  in  the  sheriff's  hands, — Held,  that 
although  the  sale  under  the  writs  so  advertised  neither  took  place  nor  was 
adjourned,  yet  that  the  plaintiffs  writ  operated  upon  the  lands  under  the 
seizure  by  such  advertisement,  and  that  the  return  of  "lands  on  hand" 
to  this  writ  after  its  expiry  was,  under  the  circumstances,  the  only  return 
which  could  have  been  made;  and  further,  that  the  sheriff  might  have 
proceeded  at  the  plaintiff's  suit  without  a  venditioni  exponas  to  sell  the 
lands  then  in  his  hands. 

Held,  also,  that  the  non-adjournment  of  the  sale  advertised  for  12th  September, 
1863  (which  did  not  take  place),  and  the  publication  of  an  apparently  in- 
dependent notice  in  the  following  June,  under  the  plaintiff's  writ  of  ven.  ex., 
did  not  necessarily  and  conclusively  constitute  an  abandonment  of  the 
seizure,  which  had  been  lawfully  made  under  the  former  writs  ;  although 
no  positive  rule  could  be  laid  down  as  to  what  would  constitute  an  aban- 
donment of  lands  once  seized,  this  being  a  matter  of  fact  which  must  rest 
very  much  upon  intention. 

G.  S.  Patterson,  on  behalf  of  the  sheriff  of  the  United 
Counties  of  Northumberland  and  Durham,  obtained  a  rule 
on  the  plaintiff  and  defendants  to  shew  cause  why  the  rule 
requiring  the  sheriff  to  return  the  writ  of  venditioni  exponas 
and  fieri  facias  for  the  residue  should  not  be  set  aside,  either 
in  the  whole  or  so  far  as  the  same  relates  to  the  venditioni 
exponas,  on  the  ground  that  no  lands  were  seized  or  were 
seizeable  thereunder  by  the  sheriff ;  that  no  lands  were  seized 
by  sheriff  Fortune  under  the  original  writ  of  fi.  fa.,  or  if 
seized  the  same  did  not  come  into  the  hands  of  the  present 
sheriff ;  and  that  the  writ  being  returnable  only  after  execu- 
tion thereof,  and  not  having  been  executed,  the  sheriff  could 
not  be  ruled  to  return  it. 

The  facts  agreed  upon  between  the  plaintiff  and  the  sheriff, 
and  upon  which  the  rule  was  granted,  were  in  effect,  as 
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follow:  thefi.fa.  against  lands  in  this  suit  was  issued  on  the 
30th  of  August,  1861,  and  delivered  to  sheriff  Fortune  on 
the  following  day,  and  was  renewed  on  the  14th  August, 
1862 :  the  return  to  it  was  made  by  sheriff  Fortune  on  the 
29th  of  August,  1863,  "lands  on  hand":  the  ven.  ex.  and 
fi.  fa.  against  lands  for  residue  was  issued  on  the  10th  of 
November,  1863,  and  was  received  by  sheriff  Fortune  on 
the  16th  of  that  month. 

There  were  two  writs  against  lands,  at  the  suit  of  the 
Commercial  Bank,  issued  on  the  23rd  July,  1861,  received 
by  sheriff  Fortune  on  the  25th  of  the  same  month,  renewed 
on  the  27th  of  June,  1862,  and  returned  by  sheriff  Fortune, 
"  no  lands,"  on  3rd  Sept.,  1863,  one  of  which  was  against 
both  these  defendants,  the  other  against  one  of  them  only. 

On  the  5th  September,  1863,  the  Commercial  Bank 
delivered  to  sheriff  Fortune  two  writs  of  alias  fi.  fa.  against 
lands,  which  were  renewed  on  the  30th  of  August,  1864. 

Before  the  return  of  "  lands  on  hand  "  there  had  been  no 
advertisement  of  lands  by  the  sheriff  in  which  this  cause  was 
named,  but  an  advertisement  purporting  to  be  under  the 
two  writs  of  the  Commercial  Bank,  was  inserted  in  the 
"  Cobourg  Star"  a  newspaper  published  in  Cobourg,  on  the 
17th  of  June,  1863,  giving  notice  that  the  defendants  lands 
would  be  sold  on  the  12th  of  September,  1863.  This  adver- 
tisement was  continued  weekly  in  the  "  Cobourg  Star  "  until 
the  5th  of  September,  1863,  and  it  was  published  in  the 
Canada  Gazette  on  the  25th  of  July,  1863,  and  continued 
until  the  12th  of  September  following.  No  sale,  or  attempt 
at  sale  was  made  on  the  12th  of  September,  1863,  in  pursu- 
ance of  the  advertisement,  nor  was  the  sale  adjourned  to  any 
future  day. 

Sheriff  Fortune  was  superseded  in  his  office  on  the  9th  of 
March,  1864 :  Sheriff  "Waddell,  the  present  applicant,  was 
appointed  sheriff  on  the  10th  of  March,  1864. 

The  plaintiff's  writ  of  ven.  ex.  and  fi.  fa.  residue  was 
transferred  by  sheriff  Fortune  to  the  present  sheriff  on  the 
9th  May,  1864,  without  any  return  of  what  had  been  done 
thereon,  together  with  the  two  writs  of  alias  fi.  fa.  at  the 
suit  of  the  Commercial  Bank. 
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The  plaintiff's  attorney  in  this  case  sent  to  sheriff  Waddell 
on  the  30th  of  May,  1864,  a  list  of  lands  to  be  advertised 
under  the  writ  of  ven.  ex.,  with  money  to  pay  for  the  adver- 
tisements ;  upon  which  the  sheriff  inserted  in  the  Canada 
Gazette,  on  the  18th  June,  1864,  and  also  in  the  "  Cobourg 
Star"  the  said  lands,  being  those  before  advertised  at  the  suit 
of  the  Commercial  Bank,  to  be  sold  on  the  10th  September, 
1864,  under  the  ven.  ex.,  but  not  naming  any  other  writ. 
These  advertisements  were  regularly  continued  until  the 
10th  of  September :  the  sale  was  adjourned  until  the  26th 
of  November,  1864. 

On  the  29th  of  August,  1864,  the  sheriff  advertised  the 
same  lands,  under  the  alias  writs  of  the  Commercial  Bank, 
for  sale  on  the  26th  of  November ;  and  on  the  16th  day  of 
September  following,  a  rule  to  return  the  plaintiff's  writ  was 
served  on  the  sheriff'  on  behalf  of  the  plaintiff. 

English  for  the  plaintiff  shewed  cause. — The  advertisement 
in  the  Star,  the  local  newspaper,  while  the  plaintiff's  writ 
was  in  force,  and  while  also  the  Commercial  Bank  writs 
were  in  force,  was  a  sufficient  seizure  of  the  lands,  although 
no  advertisement  was  published  in  the  Gazette  until  after 
the  Commercial  Bank  writs  had  expired.  This  advertise- 
ment in  the  Star,  although  it  professed  to  be  at  the  suit  only 
of  the  Commercial  Bank  writs,  operated  as  well  to  the  benefit 
of  all  other  writs  which  the  sheriff  had  then  in  his  hands  to  be 
executed  :  Bank  of  Montreal  v.  Munro,  23  U.  C.  Q.  B.  419. 
The  advertisement,  therefore,  was  in  law  a  seizure  in  fact 
made  under  the  plaintiff's  writ.  The  subsequent  publication 
of  the  25th  July,  1863,  being  made  while  the  plaintiff's  writ 
was  still  in  force,  was  consequently  available  to  the  plain- 
tiff's writ,  although  it  professed  to  be  only  a  publication 
under  the  Commercial  Bank  writs,  and  although  these  writs 
had  then  run  out :  Eowe  v.  Jarvis,  13  TJ.  C.  C.  P.  495. 
Any  act,  such  as  taking  a  list  of  lands  by  way  of  seizure,  is 
a  sufficient  seizure :  Doe  d.  Tiffany  v.  Miller,  6  U.  C.  Q. 
B.  426 ;  and  the  C.  L.  P.  Act,  sec.  268,  has  made  no  change  in 
the  law  in  this  respect :  it  does  declare  what  acts  shall  be  a 
seizure,  but  it  does  not  confine  it  to  these  acts  only,  nor  does 
it  assume  to  alter  the  law  as  it  stood  before.  The  writ  was 
properly  assigned  by  the  old  to  the  new  sheriff,  which  the 
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latter  was  bound  to  complete,  and  the  plaintiff  was  entitled 
to  rule  the  sheriff  to  return  the  writ. 

C.  S.  Patterson  for  the  sheriff. — The  plaintiff's  writ  was 
never  properly  acted  on  by  the  old  sheriff.  There  can  be 
no  seizure  of  lands  now  but  by  an  advertisement  in  the 
Gazette,  and  all  the  advertisements  should  be  completed 
before  the  expiry  of  the  writ,  which  was  not  the  case  as  to 
the  plaintiff's  writ.  And  so,  also,  as  the  advertisement  is  the 
seizure,  the  discontinuance  of  the  advertisement  is  an  aban- 
donment of  the  seizure :  there  should  be  regular  adjourn- 
ments to  preserve  the  lands  in  the  custody  of  the  law: 
MeKee  v.  Woodruff,  13  U.  C.  C.  P.  583 ;  Muir  v.  Munro, 
23.  IT.  C.  Q.  B.  139 ;  Impey  on  the  Office  of  Sheriff,  Edn.  1817, 
fo.  90.  The  present  sheriff  should  not  have  been  ruled  :  The 
King  v.  The  Sheriff  of  Cornwall,  1  T.  E.  552. 

A.  "Wilson,  J.— The  plaintiff's  writ  of  fieri  facias  against 
lands,  which  issued  on  the  30th  of  August,  1861,  was  in  full 
force  by  renewal  until  the  13th  of  August,  1863.  The  de- 
fendants lands  were  advertised  as  seized  by  publication  in  a 
local  paper  on  the  17th  of  June,  1863,  and  in  the  Gazette 
on  the  25th  of  July,  1863 :  these  advertisements  did  not 
specify  the  plaintiff's  writ,  but  described  the  seizure  as 
having  been  made  upon  the  writs  only  of  the  Commercial 
Bank.  This  latter  circumstance  has  been  decided  to  be  of 
no  consequence,  for,  as  it  is  a  seizure,  it  is  a  seizure  under  all 
the  writs,  according  to  their  priority,  which  the  sheriff  has 
then  in  his  hands  to  be  executed.  This  may  be,  perhaps,  on 
the  principle,  that  it  is  not  what  the  sheriff  "  declares,  but 
the  authority  which  he  has,  that  is  his  justification  :"  Crow- 
ther  v.  Ramsbottom,  7  T.  E.  654. 

The  advertisements  were  first  made  while  the  plaintiff's 
writ  of fieri  facias  was  in  full  operation  :  the  advertisements 
were,  therefore,  in  law  a  seizure  under  his  writ. 

The  former  sheriff,  then,  on  the  29th  August,  1863,  a  few 
days  only  after  the  expiry  of  the  plaintiff's  writ  of  fieri 
facias,  returned  the  writ  that  he  had  "  lands  on  hand,"  &c. 
This,  it  is  contended,  he  could  not  do,  in  addition  to  the  fact 
that  he  had  not  advertised  in  the  name  of  this  writ  specially, 
because  all  the  necessary  advertisements  had  not  been  made 
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before  the  time  the  writ  had  expired  ;  but  we  think  there  is 
no  force  in  this  objection  :  a  seizure  of  goods  made  at  the 
last  moment  of  the  operation  of  a  writ  against  goods  would 
be  a  valid  inception  of  execution  to  enable  the  sheriff  to 
complete  the  writ  after  it  had  expired.  It  is  not  necessary 
that  all  the  advertisements  should  have  been  completed  of  a 
seizure  and  intended  sale  of  lands  before  it  could  be  held 
that  these  lands  were  seized.  There  are  numberless  answers 
to  the  validity  of  this  objection ;  but  the  statute  itself  is 
very  plainly  expressed  upon  this  point :  "  The  advertisement 
*  *  *  during  the  currency  of  the  writ  *  *  •* 
shall  be  deemed  a  sufficient  commencement  of  the  execution 
to  enable  the  same  to  be  completed  by  a  sale  and  conveyance 
of  the  lands  after  the  writ  has  become  returnable."  It  is  the 
"  commencement "  of  seizure  that  is  the  important  act,  for 
that  commencement  is  the  seizure:  after  that  the  advertise- 
ment is  continued,  not  for  the  purposes  of  seizure  but  of 
sale,  and  after  that,  by  reason  of  such  commencement,  the 
execution  may  be  completed  by  sale  and  conveyance,  "  after 
the  writ  has  become  returnable." 

"We  see  no  objection  to  the  return  which  the  former  sheriff 
has  made  to  this  writ  of  "  lands  on  hand,"  and  we  see  no 
other  return  upon  these  facts  which  he  could  properly  have 
made  to  it. 

The  plaintiff  upon  this  return  issued  the  venditioni  exponas 
and  fi.  fa.  for  residue,  on  the  10th  of  November,  1863,  and 
delivered  it  to  the  sheriff  on  the  16th  of  the  same  month- 
In  strictness  it  was  not  necessary,  for  the  mere  purpose  of 
a  sale  of  the  lands,  to  issue  the  venditioni  exponas  at  all,  as 
the  sheriff  could,  as  well  without  it  as  with  it,  have  proceeded 
to  sell  the  lands  then  in  his  hands. 

The  day  of  sale,  which  was  fixed  for  the  12th  September, 
1863,  was  allowed  to  pass  without  a  sale,  or  an  attempt  to 
sell  without  any  adjournment  being  made  of  the  sale ;  and 
so  matters  remained  until  the  ven.  ex.  was  transferred  by  the 
old  to  the  new  sheriff,  on  the  9th  May,  1864,  and  until  the 
new  sheriff,  on  the  18th  June  thereafter,  advertised  the  lands 
for  sale,  under  the  plaintiff's  writ  of  ven.  ex.,  on  the  10th 
September  following :  and  it  is  contended  that  because  no 
sale  was  made  on  the  12th  September,  1863,  the  day 
8  n.  s. — VOL.  I. 
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appointed,  and  no  adjournment  was  made  then  of  any 
intended  sale,  that  the  whole  proceedings  by  advertisement, 
and  the  first  result  and  effects  of  them,  fell  utterly  through— 
that  the  seizure  ceased,  and  the  lands  were  in  effect  aban- 
doned ;  but  that,  as  we  think,  is  to  confound  the  prelimina- 
ries of  a  sale  with  the  act,  fact,  and  object  of  a  seizure. 

The  seizure  has  been  made  or  has  been  evidenced  by  the 
advertisement :  it  does  not  cease  to  be  less  a  seizure  because 
the  sheriff  has  accidentally  omitted  to  continue  the  notice 
that  he  will  sell  the  lands  on  a  particular  day,  or  because  the 
printer  has  forgotten  to  publish  it,  or  because  the  newspaper 
or  Gazette  may,  from  fire,  failure,  civil  commotion,  or  any 
other  of  the  many  causes  that  might  be  mentioned,  been 
suspended  or  destroyed.  This  would  lead  to  the  most  serious 
and  obvious  evils,  and  would  in  some  of  these  instances  be 
making  superior  agency  and  inevitable  accident  the  offence, 
rather  than  the  excuse,  of  the  person  who  was  alone  injured 
by  it.     ^  . 

The  difficulty,  no  doubt,  arises  from  the  fact  that  the 
seizure  of  lands  cannot  be  so  visibly  and  tangibly  made  as 
of  goods,  nor  so  visibly  and  tangibly  abandoned ;  and 
although  no  positive  rule  can  be  laid  down  as  to  what  shall 
constitute  an  abandonment  of  lands  once  seized,  for  it  must 
be  a  matter  of  fact  arising  very  much  from  intention,  we  are 
quite  satisfied  that  the  non-adjournment  of  the  intended  sale 
on  the  12th  September,  1863,  and  the  publication  of  a  new 
and  apparently  unconnected  notice  with  the  former  one, 
made  in  the  June  afterwards,  are  not  such  facts  which  con- 
stitute necessarily  and  conclusively  an  abandonment  of  the 
seizure,  which  was  lawfully  made  under  the  fi.  fa. 

The  plaintiff's  writ,  it  is  admitted,  was  duly  transferred  to 
the  present  sheriff,  who  advertised  under  it  the  lands  which 
had  been  before  seized  by  his  predecessor,  as  he  was  justified 
in  doing  under  section  269  of  the  act.  We  do  not  see  why, 
then,  the  plaintiff  may  not  call  upon  the  sheriff  to  return 
the  ven.  ex. 

The  present  rule  should,  therefore,  be  discharged  with 
costs. 

Rule  discharged  with  costs. 
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Bank  of  Montreal  v.  Taylor. 

Fi.  fa.  lands — Expiration — Renewal — Priority  of  writs. 

The  day  of  the  teste  of  a  writ  of  fi.  fa.  is  inclusive  ;  so  that  a  writ  issued  on 
the  16th  May,  1861,  will  expire  on  the  15th  May,  1862. 

In  this  case,  Held,  that  the  writ  which  had  issued  27th  July,  1861,  and  had 
been  renewed  22nd  July,  1862,  was  entitled  to  prevail  over  a  writ  issued 
on  the  16th  May,  1861,  but  not  renewed  until  the  16th  May,  1862. 

The  law,  as  laid  down  in  Hamilton  v.  Beardmor*  (7  Gr.  Chy.  lis.  286),  that 
the  registration  of  a  judgment  recovered  against  the  personal  representa- 
tive of  a  deceased  person,  does  not  bind  lands  which  were  of  the  deceased; 
and  also,  that  the  omission  to  issue  a  fi  fa.  lands  within  a  year  from  the 
registration  of  a  judgment,  prevents  the  judgment  from  operating  as  a  lien 
upon  the  land  from  the  date  of  registry, — recognized  and  applied. 

This  was  a  special  case,  in  which  the  question  for  the 
opinion  of  the  court  was,  whether  the  plaintiffs  were  entitled 
to  be  paid  the  amount  of  the  monies  realized  from  the  sale 
of  the  lands,  or  any  part  thereof ;  and  if  only  a  part,  what 
part  of  such  monies  ? 

The  facts  stated  besides  those  which  are  condensed  in  the 
following  schedule  are  very  few. 

Benjamin  P.  Davy  was  the  principal  debtor.  He  died  on 
or  about  the  9th  March,  1860,  seised  in  fee  of  certain  lands. 
Administration,  with  the  will  annexed,  was  granted  to 
Cinderella  Davy. 

The  defendant  was  appointed  sheriff  of  the  county  of 
Hastings  on  the  23rd  March,  1863,  in  the  room  of  Sheriff 
Moodie,  who  had  for  several  years  before  that  time  been 
sheriff  of  the  county. 

No  other  seizure  of  the  lands  was  ever  made  than  in  the 
manner  and  at  the  time  or  times  mentioned  in  or  by  the 
notices  of  advertisement  and  advertisements  of  sale. 

By  an  advertisement,  dated  the  4th  June,  1862,  and  pub- 
lished in  the  Gazette  on  the  7th  of  the  same  month,  the 
sheriff  gave  notice  that  he  would  sell  the  east  part  of  No.  26, 
on  Pinnacle  street,  and  water  lot  No.  10,  on  the  west  side  of 
Front  street,  in  Belleville,  and  the  south-west  part  of  lot 
No.  32,  in  the  first  concession  of  the  township  of  Sydney, 
containing  one  hundred  acres,  on  the  13th  September,  1862, 
under  the  several  writs  against  Davy's  lands  then  in  his 
hands. 

This  sale  was  postponed  from  time  to  time  until  the  9th 
May,  1863.    By  an  advertisement,  dated  the  13th  January, 
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1863,  the  sheriff  gave  notice  that  he  would  sell  the  above 
lands,  and  also  No.  26,  on  the  west  side  of  Church  street,  the 
one-eighth  of  an  acre  in  Baldwin  ward,  and  No.  21  on  the 
east  side  of  Grove  street,  in  Belleville,  on  the  25th  April 
following,  under  the  several  writs  against  Davy's  lands  then 
in  his  hands. 

This  sale  was  postponed  till  the  9th  May,  1863,  the  same 
day  of  adjournment  under  the  former  advertisement.  The 
sale  did  take  place  on  that  day,  the  net  proceeds  of  which, 
applicable  to  the  executions,  were  $3,894  70. 

It  was  stated  that  J.  Perry,  on  the  14th  May,  1861,  filed  a 
bill  in  Chancery  upon  his  judgment  against  the  administra- 
trix and  others,  claiming  that  his  judgment  was  a  lien  on 
the  lands  of  Davy,  and  praying  that  the  lands  might  be  sold 
to  satisfy  his  claim.  The  bill,  however,  was  not  served,  nor 
were  any  proceedings  taken  thereon,  nor  had  any  notice  been 
given  of  its  having  been  abandoned.  It  was  also  stated  that 
William  F.  Grant,  on  the  17th  May,  1861,  filed  a  bill  in 
Chancery  upon  his  judgment  for  the  like  purpose,  but  that  the 
bill  had  not  been  prosecuted. 
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Head,  Q.  0.,  with  him  Lazier,  on  behalf  of  the  sheriff.— 
None  of  the  registrations  of  judgments  recovered  against  the 
administratrix  are  of  any  avail  to  the  respective  plaintiffs 
on  these  judgments  :  Hamilton  v.  Beardmore,  7  Grant  dry. 
Es.  286 ;  Con.  Stats.  U.  C.  ch.  89,  sec.  49 ;  and  as  to  the  two 
judgments  which  were  recovered  against  Davy  in  his  life- 
time, neither  of  them,  although  registered,  has  been  followed 
up  by  an  execution  against  lands  within  one  year  from  the 
date  of  registration :  Kerr  v.  Amsden,  2  Err.  &  App.  U.  C. 
446  ;  Bowe  v.  Jarvis,  13  U.  C.  C.  P.  495.  The  priorities, 
therefore,  must  be  adjusted  between  the  different  creditors 
according  to  their  writs,  without  regard  to  the  question  of 
registration.    The  fi.  fa.  against  lands  in  judgment  No. 

1,  which  was  placed  in  the  sheriff's  hands  on  the  2nd 
February,  1861,  expired  before  anything  was  done  upon  it, 
and  the  claim  of  that  creditor  must  depend  upon  his  fi.  fa. 
for  the  residue  against  lands  delivered  to  the  sheriff  on  the 
3rd  June,  1862.  The  fi.fa.  against  lands  in  judgment  No. 

2,  if  not  void  for  want  of  a  return  of  no  goods  to  the 
fi.  fa.  against  goods,  took  rank,  at  the  earliest,  from  the 
date  of  the  delivery  of  the  alias  fi.  fa.  to  the  sheriff  on 
the  27th  April,  1863.  The  fi.  fa.  against  lands  in  judg- 
ment No.  3,  took  rank  either  from  the  16th  May,  1861,  when 
it  was  delivered  to  the  sheriff,  or  had  no  place  among  these 
writs  at  all ;  and  the  question  whether  it  took  rank  on  the 
16th  May,  1861,  depends  upon  the  fact  whether  the  renewal 
made  on  the  16th  May,  1862,  was  made  in  time,  or  whether 
it  should  not  have  been  made  on  the  15th  instead  of  the  16th : 
C.  L.  P.  Act.  sec.  249 ;  Sutherland  v.  Buchanan,  9  Grant, 
135 ;  Ammerman  v.  Digges,  12  Ir.  C.  L.  Ps.  App.  1 ;  Vroo- 
man  v.  Shuert,  2  U.  C.  Pr.  Pep.  122.  The  fi.fa.  against 
lands  in  judgment  No.  4  took  effect  from  the  30th  August, 
1861  ;  in  judgments  Nos.  5  and  6,  from  the  same  date, 
if,  indeed,  the  writ  in  either  case  was  valid  at  all,  since 
no  fi.fa.  against  goods  was  ever  delivered  to  the  sheriff; 
in  judgment  No.  7,  from  the  31st  August,  1861 ;  and 
the  fi.  fa.  against  lands  in  judgment  No.  8  took  effect 
from  the  28th  July,  1861 ;  the  result  being,  that  the  plain- 
tiffs' execution  (No.  8)  appears  to  be  entitled  to  precedence 
over  all  the  others,  except  No.  3,  and  over  No.  3  also,  if 
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the  renewal  of  that  writ  on  the  16th  May,  1862,  was  a  day 
too  late. 

Maclennan,  for  the  plaintiffs. — The  statute  declares  that 
the  writ  against  lands  shall  be  in  force  for  a  year;  but  if  the 
defendant's  contention  be  correct,  it  would  be  in  force  for  a 
year  and  a  day.  McAnnaney's  writ,  being  tested  on  the 
16th  May,  1861,  expired  on  the  15th  May,  1862 :  the  renewal 
of  it  the  day  after  was,  therefore,  inoperative ;  it  was  thence- 
forward a  spent  writ,  and  nothing  could  be  done  under  it : 
Gardiner  v.  Juson,  2  Err.  &  App.  Rs.  U.  C.  188.  An  infant 
attains  majority  not  upon  the  twenty-first  anniversary  of  his 
birth-day,  but  upon  the  day  before  it,  or  the  last  day  of  his 
twenty-first  year:  2  Steph.  Com.  315;  1  Christian's  Bl. 
Com.  463. 

Richards,  C.  J.,  referred  to  Phillips  v.  Merritt,  2  U.  C. 
Pr.  Rep.  233,  and  to  other  decisions  in  the  volume  on  the 
same  point. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  must  take  it  to  be  settled  law,  that  a  registered  judg- 
ment not  followed  by  an  execution  against  lands  within  one 
year  of  the  registration,  is  of  no  avail  to  bind  the  land  from 
the  date  of  the  registry  ;  and  we  entertain  no  doubt  that  the 
registration  of  a  judgment  recovered  against  a  personal 
representative  of  a  deceased  person,  is  of  no  effect  to  bind 
the  lands  which  were  of  the  deceased  :  the  case  of  Hamilton 
v.  Beardmore  (7  Grant,  286),  referred  to,  and  sees.  48  &  49 
of  ch.  89  of  the  Consolidated  Statutes  of  Upper  Canada, 
clearly  show  this. 

It  is,  therefore,  apparent,  upon  a  comparison  of  the  dates 
of  the  different  writs,  that  the  case  does  resolve  itself  into  a 
question  between  McAnnaney's  writ  and  the  writ  of  the 
plaintiffs.  The  plaintiffs  will  be  entitled  to  recover  the 
whole  of  the  net  proceeds  from  the  sheriff,  if  McAnnaney's 
writ  were  not  renewed  in  time ;  or  the  amount  of  the  net 
proceeds  less  the  claim  of  McAnnaney,  if  his  writ  were 
renewed  in  time. 

The  only  question,  then,  is,  whether  a  fi.  fa.  delivered  to 
the  sheriff  on  the  same  day  it  is  sued  out,  on  the  16th  May, 
1861,  may  be  continued  by  a  renewal  of  it  made  on  the  16th 
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May,  1862;  or,  whether  such  renewal  should  not  have  been 
made  at  the  latest  on  the  15th  May,  1862. 

The  court  was  informed  that  two  others  of  the  above  cre- 
ditors beside  the  plaintiff  had  brought  actions  against  the 
sheriff  to  determine  the  same  questions  which  have  been 
raised  in  this  case.  The  court,  however,  simply  determines 
these  plaintiffs'  rights  as  against  this  defendant  upon  the 
facts  stated,  without  considering  what  the  rights  of  the  other 
creditors  may  be  if  they  should  hereafter  be  before  the  court. 

The  section  of  the  Common  Law  Procedure  Act  (249) 
referred  to  provides,  that,  except  writs  of  ca.  sa.,  every  writ 
of  execution  shall  bear  date  and  be  tested  on  the  day  on 
which  it  is  issued,  and  "  shall  remain  in  force  for  one  year 
from  the  teste  [and  no  longer  if  unexecuted],  unless  renewed ; 
but  such  writ  may  at  any  time  before  its  expiration*  be 
renewed  by  the  party  issuing  it  for  one  year  from  the  date 
of  such  renewal."  The  342nd  section  of  the  act  then  pro- 
vides that,  "unless  otherwise  expressed,  the  first  and  last 
days  of  all  periods  of  time  limited  by  this  act  or  by  any  rules 
or  orders  of  court  for  the  regulation  of  practice,  shall  be 
inclusive." 

Under  this  last  section,  as  without  it,  we  should  have 
thought  the  day  of  the  teste  was  to  be  reckoned  as  part  of 
the  year,  because  no  doubt  the  sheriff  could,  if  it  had  been 
delivered  to  him  on  that  day,  have  acted  at  once  upon  it, 
without  waiting  until  the  next  day ;  and  so,  also,  if  the  plain- 
tiff or  defendant  had  died  upon  that  day,  the  writ  so  sued 
out  would  have  been  held  to  have  been  issued  in  time,  and 
no  sci.  fa.  or  writ  of  revivor  would  have  been  required 
before  issuing  an  execution.  The  rule  is,  also,  that  the 
issuing  of  the  execution  being  a  judicial  act  shall,  in  con- 
templation of  law,  be  deemed  to  have  taken  place  at  the 
earliest  moment  of  that  day :  Wright  v.  Mills  (4  H.  &  K  488). 
The  commencement  of  the  year  is,  therefore,  to  be  computed 
upon  or  from  the  16th  day  of  May,  1861 ;  for  we  look  upon 
the  word  "  from  "  as  inclusive  of  the  day  in  this  case,  the 
general  rule  being,  that  it  may  be  either  inclusive  or  exclu- 

*  "  And  so  from  time  to  time  during  the  continuance  of  the  renewed  writ," 
are  the  words  added  to  this  section  by  the  27  Vic.  ch.  13,  sec.  2,  and  to  bo 
thereafter  read  as  constituting  part  of  this  act. 
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sive,  according  to  the  circumstances  :  Wilkinson  v.  Gaston 
(10  Jur.  804,  S.  C.  9  Q.  B.  137).  Thus  in  Pugh  v.  The 
Duke  of  Leeds  (Cowp.  714),  it  was  held  to  be  inclusive  of  the 
day  to  avoid  a  forfeiture ;  and  in  Lyster  v.  Garland  (15  Yes. 
248),  it  was  held  to  be  exclusive  of  the  day  to  prevent  the 
failure  of  a  bequest. 

The  16th  May,  1861,  being  the  first  day  on  which  the  writ 
was  in  force,  when  was  the  last  day  that  it  remained  in 
force,  under  the  words,  "  for  one  year  from  the  teste  ?"  or, 
on  what  day  at  latest  might  it  be  renewed  "before  its 
expiration  % "  Prima  facie,  the  end  of  that  year  must  be 
the  15th  May,  1862,  otherwise  there  would  be  two  sixteenth 
days  of  May  in  the  one  year. 

It  often  happens  that  the  time  may  begin  in  computation 
from  one  day,  and  in  interest  from  another ;  but  in  this  case 
the  interest  began  on  the  16th  May,  1861,  corresponding 
with  the  time  of  computation. 

In  leases  it  has  been  decided  that  the  anniversary  of  the 
day  on  which  the  lease  commenced  is  included  in  the  time ; 
but  this  decision  rests  upon  the  special  ground  of  "  general 
understanding,"  and,  also,  because  if  it  were  otherwise  "  the 
last  day  on  which  rent  is  almost  uniformly  made  payable 
would  be  posterior  to  the  lease."  Ackland  v.  Lutley  (9  A. 
&  E.  879). 

It  is  singular  that  the  common  legal  expression  of  "  a  year 
and  a  day,"  should  commonly  be  spoken  of  as  merely  a  year. 
In  the  9th  edition  of  Tidd's  Practice,  1102,  for  instance,  in 
referring  to  the  writ  of  sei.  fa.  to  revive  a  judgment,  it  is 
said,  "  And  first,  of  the  scire  facias  after  a  year  and  a  day. 
At  common  law,  in  real  actions,  when  land  was  recovered, 
the  demandant,  after  the  year,  might  have  taken  out  a  scire 
facias"  &e.  "  Besides,  in  real  actions,  if  execution  was  not 
sued  within  the  year"  &c.  "  But  if  the  plaintiff,  after  he 
had  obtained  judgment  in  a  personal  action,  had  lain  by  and 
taken  no  process  of  execution  within  the  year"  &c,  there- 
fore, after  a  reasonable  time,  which  was  a  year  and  a  day, 
it  was  presumed  to  be  executed,  &c.  To  remedy  this,  the 
statute  of  Westminster  2  [13  Edw.  I.]  Stat.  1,  c.  45,  gave  a 
scire  facias  to  the  plaintiff,  in  a  personal  action,  to  revive 
the  judgment  when  he  had  omitted  to  sue  out  execution 
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within  the  year  after  judgment  was  obtained."  See  also 
Arch.  Pr.  11th  ed.  1113,  note  (A).  In  4  Bl.  Com.  315, 17th 
ed.  by  Christian,  it  is  said,  that  all  appeals  of  death  rrmst  be 
served  within  a  year  and  a  day  after  the  completion  of  the 
felony,  which  seems  to  be  only  declaratory  of  the  old  com- 
mon law,  and  reference  is  then  made  to  the  Gothic  consti- 
tutions, wherein  "  intra  annum  "  is  the  period  given.  In 
Crabb's  Law  of  Keal  Property,  sections  666-7-8,  it  is  also  so 
treated.  In  Hawk.  P.  C,  book  2,  ch.  23,  sec.  34,  folio 
edition,  it  is  said :  "It  seems  that  the  year  and  a  day  in 
any  of  the  cases  above  mentioned  are  to  be  computed  from 
the  beginning  of  the  day  on  which  the  death  or  receipt,  &c, 
happened,  and  not  from  the  precise  minute  or  hour,  because 
regularly  the  law  makes  no  fraction  of  a  day,  and,  therefore, 
if  the  party  die  at  any  time  the  first  day  of  January,  the  year 
shall  end  the  first  day  of  January  following." 

There  are  many  other  illustrations  of  the  same  kind,  which 
lead  to  the  conclusion  that  we  should  have  formed  if  we  had 
not  found  it  expressly  stated  in  3  Chitty's  General  Practice, 
107,  that  *«  the  day  was  probably  added  by  our  ancestors  to 
remove  any  doubt  as  to  the  completion  of  the  year,  by  inclu- 
sive or  exclusive  computation  of  the  first  or  last  day."  The 
same  reason  is  also  given  in  the  4th  American  Edition  of 
Cruise's  Digest,  in  note  (10)  fo.  69,  where,  it  is  said,  "  The 
period  of  a  year  and  a  day,  which  is  frequently  alluded  to  in 
the  old  books  seems  to  mean  nothing  more  than  a  full  year, 
and  is  now  regarded  only  as  one  of  the  antiquities  of  legal 
learning." 

We  think,  then,  that  so  far  as  the  legal  term  of  "  a  year  and 
day"  could  have  any  bearing,  it  is  against  the  inclusion  in 
this  case  of  the  16th  of  May,  1862,  as  a  part  of  the  year 
which  began  on  the  16th  of  May,  1861. 

It  is  no  doubt  the  fact  that  the  writ  in  question  remained 
in  force  until  the  last  moment  of  the  15th  of  May,  1862,  and 
that  the  renewal  which  was  made  (if  valid)  took  effect  from 
the  first  moment  of  the  following  day,  leaving  no  portion  of 
time  whatever  between  the  two  acts,  so  that  the  latter  act  is 
(if  valid)  strictly  a  prolongation  or  renewal  of  the  term  of 
the  writ ;  but  notwithstanding  this,  we  cannot  say  that  in 
the  earliest  conceivable  moment  of  the  16th  of  May,  1862, 
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the  writ  which  expired  on  the  last  instant  of  the  preceding 
day  was  ever  in  force.  We  cannot  presume  that  the  renewal 
was  made  on  the  last  moment  of  the  15th  May,  although 
something  of  the  kind  appears  to  have  been  done  in  two 
cases  referred  to  in  Cowp.  720.  We  prefer  relying  upon  plain 
rules,  when  we  can  discover  them,  unless  some  invincible 
rule  leads  us  the  other  way ;  and  upon  this  principle  we 
cannot  say  that  the  writ,  which  took  effect  in  interest  upon 
the  16th  May,  1861,  and  was  to  remain  in  force  for  one  year 
from  that  time,  did  remain  longer  in  force  than  the  last 
period  of  the  15th  May,  1862,  the  same  not  having  been 
renewed  before  the  period  of  its  expiration.  The  case  of 
Russell  v.  Ledsam  (14  M.  &  W.  574),  we  think,  sustains  this 
construction.  The  letters  patent  were  dated  26th  February, 
1825,  to  be  in  force  "  for  the  term  of  fourteen  years  from  the 
date  thereof,"  of  which  a  renewal  was  granted  by  other 
letters  patent,  dated  the  26th  February,  1839 ;  and  it  was 
argued  that  the  renewal  was  valid,  because  it  was  granted 
after  the  original  letters  had  expired.  Parke,  B.,  in  giving 
the  judgment  of  the  court,  said  :  "  The  question  is,  whether 
the  day  of  the  date  of  the  first  letters  patent  was  inclusive 
or  exclusive.  *  *  *  In  this  case  the  question  is,  when 
the  term  given  by  the  patent  commences.  *  *  *  It  was 
asked  by  Mr.  Kelly,  whether,  if  there  had  been  an  imitation 
of  the  invention  on  the  day  the  patent  was  dated,  it  would 
have  been  an  infringement  of  it ;  and  we  have  no  doubt  that 
the  answer  ought  to  be  that  it  would ;  and  if  so,  the  day  of 
the  date  would  be  included,  and  the  patent  would  expire  at 
midnight  on  the  25th  February,  1839,  for  the  law  never 
takes  notice  of  the  fraction  of  a  day,  except  where  there 
are  conflicting  rights  "between  subjects."  See  Williams  v. 
Wash  (5  Jur.  K  S.  696.) 

The  rule  will  therefore  be,  that  judgment  be  entered  for 
the  plaintiffs  for  the  net  proceeds  of  the  monies  levied, 
without  interest,  as  interest  forms  no  part  of  the  case. 

Judgment  for  the  plaintiffs  accordingly. 
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The  Queen  v.  McIlkoy. 

Conviction  for  wilfully  aud  maliciously  shooting  with  intent,  &c, — New  trial  refused. 

On  motion  for  a  new  trial  by  a  prisoner  convicted  of  wilfully  and  maliciously 
shooting  with  intent  to  kill  and  murder,  Held,  following  the  principle  laid 
down  in  The  Queen  v.  Chubbs  ( 14  U.  C.  C.  P.  32),  that  the  court  will  not,  in 
criminal  cases,  grant  a  new  trial,  unless  the  verdict  is  clearly  wrong;  even 
though  the  evidence  on  which  a  prisoner  is  convicted  would  equally  justify 
his  acquittal;  for  the  jury  are  to  judge  of  the  preponderance  of  the  evi- 
dence, and  their  finding  will  not  be  disturbed. 

Held,  also,  on  the  authority  of  Scott  v.  Scott  (9  L.  T.  N.  S.  456),  that  the 
discovery  of  new  evidence,  which  amounts  to  nothing  more  than  corrobora- 
tive testimony,  is  no  ground  for  granting  a  new  trial. 

The  prisoner  was  indicted,  at  the  last  assizes  held  at 
Hamilton  for  the  county  of  Wentworth,  for  feloniously, 
wilfully  and  of  malice  aforethought,  shooting  at,  with  intent 
to  kill,  one  Thomas  Chilton  Mewburn. 

The  jury  found  the  prisoner  guilty.  The  Crown,  at  the 
t  of  the  prisoner,  did  not  move  for  judgment,  in  order 
that  he  might  have  an  opportunity  of  applying  for  a  new  trial. 

McKelcan  obtained  a  rule  nisi  accordingly,  calling  upon 
the  Attorney-General  to  show  cause  why  the  verdict  of 
guilty  should  not  be  set  aside,  and  a  new  trial  granted,  upon 
the  ground,  that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  to  the  weight  of  evidence ;  and  upon  the  ground 
of  surprise  in  the  evidence  of  Homer  P.  Brown,  in  stating 
that  before  the  train  on  which  the  prisoner  was  arrived  at 
Woodstock,  he  went  through  the  cars  and  looked  for  said 
Mcllroy,  and  could  not  find  him ;  and  for  the  discovery  of 
new  evidence  since  the  said  trial,  which  showed  clearly  that 
said  Mcllroy  did  proceed  all  the  way  to  Woodstock  on  the 
evening  of  the  4th  day  of  April  last,  and  was  in  Woodstock 
at  the  time  the  felony  charged  against  him  was  committed 
at  Hamilton ;  and  on  grounds  disclosed  in  affidavits  filed. 

It  is  not  considered  necessary  to  insert  the  evidence :  the 
case  is  merely  reported  as  a  further  illustration  of  the  prin- 
ciple by  which  the  court  is  governed,  in  granting  or  refusing 
new  trials  in  criminal  cases. 

R.  A.  Harrison,  for  the  Attorney-General,  shewed  cause. 
He  cited  The  Queen  v.  Crozier,  7  IT.  C.  Q.  B.  275 ;  The  Queen 
v.  Chubbs,  14  U.  C.  C.  P.  38,  41 ;  The  Queen  v.  Beckwith, 
8  U.  C.  C.  P.  274 ;  Fawcett  v.  Mothersell,  14  U.  C.  C.  P. 
106,  110 ;  The  Queen  v.  Greenwood,  23  U.  C.  Q.  B.  255. 

McKelcan,  contra. 
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J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

It  can  scarcely  be  said  that  the  verdict  is  contrary  to  law 
and  evidence,  for  there  is  direct  testimony  that  the  prisoner 
was  the  person  who  committed  the  offence.  The  principle 
laid  down  in  The  Queen  v.  Chubbs  (14  U.  C.  C.  P.  32)  is, 
that  the  court  will  not  grant  a  new  trial,  unless  they  see 
clearly  that  the  verdict  is  wrong.  Here  there  was  evidence, 
as  there  was  in  that  case,  to  warrant  the  jury  finding  either 
way ;  but  it  is  the  province  of  the  jury  to  say  on  which  side 
it  preponderates.  Here  the  positive  evidence  is,  that  the 
prisoner  was  the  man  who,  about  half-past  four  o'clock  on 
the  morning  of  the  5th  April  last,  had  broken  into  the 
dwelling-house  of  Mr.  Mewburn,  in  the  city  of  Hamilton, 
and  fired  at  him  with  a  loaded  pistol,  when  distant  from  him 
twelve  or  fourteen  feet.  For  defence  the  prisoner  says  that 
he  was  not  the  man,  because,  from  all  the  facts  proved,  it  was 
to  be  inferred  that  at  the  time  the  prosecutor  was  fired  at,  he 
(the  prisoner)  was  in  bed  at  Rice's  hotel  in  Woodstock.  If  the 
prosecutor  was  not  mistaken,  the  prisoner  was  the  man: 
if  the  witnesses  for  the  defence  were  not  mistaken,  the 
probabilities  are  that  the  prisoner  was  not  the  man.  In  this 
general  view  of  the  case,  can  the  court  say  that  the  weight 
of  evidence  was  so  decidedly  in  favor  of  the  prisoner  as  to 
enable  us  to  say  the  jury  were  wrong  in  adopting  that  view 
of  it  which  was  adverse  to  him  ?  We  do  not  see  on  what 
principle  we  can  disturb  the  verdict  on  the  grounds  of  being 
contrary  to  law  and  evidence  and  the  weight  of  evidence. 

The  next  ground  is,  that  of  surprise  in  the  evidence  of 
Brown,  in  stating  that  before  the  train  in  which  the  prisoner 
was,  had  arrived  at  Woodstock,  he  went  through  the  cars 
and  looked  for  Mcllroy,  and  could  not  find  him.  Brown's 
evidence  was,  "  I  saw  him  on  the  cars  as  far  as  Dundas  at 
any  rate,  but  he  did  not  go  past  Harrisburgh :  can't  say  he 
went  past  Dundas.  I  went  through  the  cars  and  looked  for 
him  after  he  left  his  seat  in  the  cars,  and  could  not*find  him." 
Brown's  evidence  is  explicit  on  two  points:  first,  that  on 
leaving  Hamilton  the  prisoner  occupied  a  seat  in  the  car  in 
which  Brown  was ;  secondly,  that  he  left  it,  and  after  this 
Brown  went  through  the  cars  and  looked  for  him,  but  could 
not  find  him.    The  prisoner  could  have  told  us  where  he 
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went  after  he  left  the  seat  he  first  occupied  in  the  cars,  and 
where  he  was,  if  out  of  sight,  when  Brown  went  through 
them ;  but  in  his  affidavit  no  account  is  given  of  the  very 
circumstance  which  is  stated  as  the  ground  of  surprise. 
Brown  was  a  man  of  good  standing,  who  is  not  said  to  have 
concealed  anything  he  knew,  or  misled  the  prisoner  in  regard 
to  the  evidence  he  would  give ;  but  his  evidence  was  consis- 
tent with  the  assumption  that  the  prisoner  did  not  go  to 
Woodstock  on  that  train,  which  supports  the  case  for  the 
Crown. 

The  next  ground  is  the  discovery  of  new  evidence  since 
the  trial,  which,  it  is  said,  shows  clearly,  "  that  said  Mcllroy 
did  proceed  all  the  way  to  Woodstock  on  the  evening  of  the 
4th  day  of  April  last,  and  was  in  Woodstock  at  the  time  the 
felony  charged  against  him  was  committed." 

The  new  evidence  is  that  of  one  Martin  Derrick,  who  is 
said  to  have  left  Toronto  with  Mcllroy  on  Monday  the  4th, 
and  travelled  with  him  all  the  way  to  Woodstock,  where 
they  arrived  on  the  evening  of  the  same  day ;  and,  that  the 
prisoner  and  his  counsel  have  been  informed  and  believe  that 
one  Montrose  will  prove  that  he  saw  the  prisoner  get  off  the 
train  on  its  arrival  at  Woodstock. 

In  what  view  the  testimony  of  Derrick  is  called  the  disco- 
very of  new  evidence  since  the  trial,  we  do  not  see.  If  this 
man  was  the  companion  of  Mcllroy  on  that  journey,  as  we 
are  led  to  understand,  he  must  have  known  that  his  evidence 
was  material  on  his  defence.  In  a  civil  case,  is  it  open  for 
either  party  to  proceed  with  a  trial,  knowing  that  a  material 
witness  is  absent,  taking  the  chances  of  success,  and  in  case 
of  disappointment  to  say,  "I  have  since  the  trial  discovered 
new  evidence  V  It  is  not  new  evidence,  for  the  prisoner 
knew  of  it,  and  Derrick  says  he  has  been  in  Detroit  for 
some  months,  and  no  good  reason  is  shewn  for  his  not  being 
produced.  This  was,  rather,  evidence  not  produced,  which, 
as  far  as  we  see,  was  within  the  prisoner's  reach  at  the  time 
of  the  trial.  True,  the  prisoner  says  he  could  not  find  him, 
and  his  wife  says  she  has  continually  been  making  enquiries 
as  to  the  whereabouts,  as  she  terms  it,  of  Derrick,  and  that 
on  the  11th  October  last,  she  went  to  Detroit,  where  she  was 
informed  he  was,  but  after  making  diligent  search,  she 
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could  not  find  him.  Derrick  himself  says  he  is  now,  and 
has  been  for  some  months  past,  residing  in  the  city  of  Detroit. 
This  man  does  not  represent  himself  as  a  stranger  to  the 
prisoner,  but  rather  as  his  companion  on  the  occasion :  he 
says  they  left  Toronto  together,  and  arrived  at  Woodstock 
together,  where  they  met  Bice,  at  whose  hotel  they  stopped. 
Bice  was  a  witness  for  prisoner,  and  stated  this  circumstance, 
and  the  fact  of  the  prisoner  stopping  there. 

The  new  evidence  is  that  of  Montrose.  The  prisoner  and 
his  attorney  tell  us  they  have  been  informed  and  believe  he 
will  prove  he  saw  the  prisoner  get  off  the  train  at  Woodstock, 
on  its  arrival  there,  on  the  4th  April,  the  occasion  spoken  of 
by  Bice  at  the  trial.  Montrose  does  not  himself  tell  us  what 
he  can  prove  if  he  were  called  ;  but  if  he  were,  what  is  stated 
he  can  prove  is  but  in  corroboration  of  a  fact  which  has 
already  been  attempted  to  be  proved.  The  new  evidence, 
admitted  to  its  fullest  extent,  would  not  prove  what  is 
alleged  in  the  rule ;  namely,  that  the  prisoner  was  in  Wood- 
stock at  the  time  the  felony  charged  against  him  was  com- 
mitted. It  is  not  pretended  that  either  Derrick  or  Montrose 
can  say  where  the  prisoner  was  at  about  half-past  four  o'clock 
on  Tuesday  morning.  The  distance  between  Hamilton  and 
Woodstock  is  said  to  be  forty-seven  and  a  quarter  miles  by 
rail.  Supposing  it  is  admitted  that  the  prisoner  was  last 
seen  in  Woodstock  at  ten  o'clock  on  Monday  night,  and  next 
seen  about  nine  o'clock  on  Tuesday  morning,  is  it  shown 
that  at  half-past  four  he  was  not  in  Hamilton?  All  that  is 
alleged,  therefore,  is  but  corroborative  evidence,  not  new. 
In  Scott  v.  Scott  (9  L.  T.  K  S.  456),  alluded  to  in  Fawcett  v. 
Mothersell  (14  U.  C.  C.  P.  104),  it  is  said,  "  It  has  never  been 
the  habit  of  Westminster  Hall  to  grant  new  trials,  on  the 
simple  grounds  that  the  party  can  make  some  case  stronger 
by  corroborating  testimony  (even  though  newly  discovered), 
if  another  trial  were  allowed ;  and  if  it  were  otherwise,  there 
are  few  cases  that  would  not  be  tried  a  second  time." 

In  the  argument  it  was  pressed  strongly  that  Mcllroy  had 
sore  eyes ;  but,  as  the  prosecutor  describes  him,  he  had  not. 
The  evidence  of  the  Crown  and  the  prisoner's  witnesses 
leave  it  uncertain  whether  his  eyes  were  in  such  a  state  of 
soreness  as  to  attract  observation.    So,  too,  it  was  pressed 
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that  Knox  and  his  clerk  would  not  swear  whether  it  was  the 
4th,  5th,  or  6th  of  April  the  money  was  lent ;  and  Kenny, 
who  made  the  entry,  would  not  swear,  apart  from  the  entry, 
that  the  money  was  paid  or  entered  on  the  5th  April.  Men 
not  accustomed  to  make  written  entries  of  their  transactions 
rely  on  the  simple  act  of  memory,  and  very  frequently  can 
give  no  reason  for  their  conviction  of  the  certainty  with 
which  they  speak.   Other  men,  accustomed  to  make  entries, 
do  not  profess  to  have  any  recollection  of  an  event  as  a 
simple  act  of  memory :  they  can  only  say  that  in  the  ordi- 
nary management  of  their  affairs  they  make  certain  entries, 
and  do  not  charge  their  memory  with  the  time  or  the  trans- 
action, except  as  shown  by  entries  in  their  books,  and  they 
cannot,  and  do  not  say,  what  they  did  or  when  they  did  it, 
apart  from  these  entries.    The  recollection  of  a  particular 
event  is  one  thing;  the  time  when  it  occurred  is  quite 
another :  the  event  may  not  be  in  the  least  forgotten ;  the 
time  when,  may.  Now,  in  regard  to  the  question  of  time,  in 
speaking  of  when  an  event  occurred  six  months  afterwards, 
whether  is  most  reliance  to  be  placed  on  him  who  spoke  of 
it  as  a  mere  act  of  memory,  or  on  him  who  had  entered  it  in 
his  book  as  one  of  the  transactions  of  the  day  on  which  it 
happened,  neither  of  them  having  any  personal  concern  in 
the  matter,  or  having  any  reason  to  suppose  that  the  time 
when  the  thing  occurred  would  ever  become  a  question  of 
importance  %  But  the  counsel  urged  upon  us,  that  no  depen- 
dence ought  to  be  placed  on  the  testimony  of  the  witness 
Kenny,  because  he  would  not  swear,  apart  from  the  entry, 
that  the  thing  he  spoke  of  happened  on  that  day. 

The  principles  which  guided  this  court  in  The  Queen  v. 
Chubbs,  apply  peculiarly  to  this  case.  In  that  case,  as  in 
this,  there  was  evidence  which  might,  without  imputation, 
have  warranted  the  jury  in  finding  the  prisoner  not  guilty ; 
but*  in  both  there-  was  evidence  which  fully  warranted  the 
conviction. 

We  have  anxiously  considered  the  evidence,  and  what  has 
been  urged  as  grounds  for  granting  the  present  motion: 
we  cannot  say  we  are  not  satisfied  with  the  conviction,  and 
we  fail  to  discover  grounds  which,  on  principle  or  authority, 
would  justify  us  in  granting  the  prisoner  a  new  trial. 

Eule  discharged. 
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Soules  v.  Donovan-. 

M.  fa. — Enrollment — Secondary  evidence — Practice. 

It  is  not  necessary  that  a  writ  of  fi.  fa.,  which  has  not  been  returned,  should  be 
enrolled  before  it  can  be  given  in  evidence  ;  but  the  writ  itself  may,  if  pro- 
duced, be  given  in  evidence ;  and  if  lost  and  unenrolled,  secondary  evidence 
may  be  given  of  it. 

Held,  also,  that  the  issuing  of  the  writ  of  execution  may  be  entered  on  the 
roll  at  any  time,  though  no  return  may  then  have  been  made  to  it. 

A  new  trial  having  been  granted  in  this  cause,  it  was 
again  taken  down  to  trial  before  A.  Wilson,  J.,  at  the  last 
assizes  for  the  county  of  Simcoe. 

At  the  trial  the  fi.  fa.  against  lands,  in  a  suit  in  which 
the  lands  were  sold  by  the  late  sheriff  of  the  Home  District, 
was  proven  by  parol  evidence.  The  proper  search  for  the 
writ  had  been  made  in  all  places  where  it  could  reasonably 
have  been  expected  to  be  found.  It  was  objected  for  the 
defendant,  that  the  issuing  of  a  fi.  fa.  against  lands  and  the 
contents  of  the  writ  could  only  be  properly  proven  in  the 
same  way  as  any  other  record ;  that  the  record  should  con- 
tain a  statement  of  the  prayer  of  the  writ,  and  that  it  was 
granted  to  the  plaintiff  in  the  action,  and  when  it  was 
returnable ;  that  in  the  event  of  the  loss  of  the  writ,  the 
proper  way  to  prove  it  was  by  an  exemplification  of  the 
judgment  roll  containing  the  award  of  the  writ,  or  by  a  sworn 
copy  of  the  roll. 

Leave  was  given  to  the  defendant  to  move  to  enter  a  non- 
suit on  the  point,  and  a  verdict  was  found  for  the  plaintiff'. 

McCarthy  obtained  a  rule  nisi,  pursuant  to  leave  reserved, 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 

McMichael  shewed  cause. — Roseoe's  Nisi  Prius,  (10th  ed. 
96)  is  an  express  authority  in  favor  of  the  plaintiff.  The 
argument  against  the  secondary  evidence  being  received  is 
based  on  the  assumption  that  the  writ  is  enrolled,  and 
becomes  a  matter  of  record  as  soon  as  issued,  and  can  only  be 
properly  proven  in  the  same  way  as  any  other  record ;  but 
HodgHnson  v.  Whalley,  (2  C.  &  Jer.  86,  S.  C.  2  Tyr.  174) 
shows  it  is  not  the  practice  to  enroll  the  writs  until  some- 
thing is  done  under  them,  and  that  two  different  writs  of 
execution  may  issue  at  the  same  time,  but  both  cannot  be 
enrolled :  therefore,  the  assumption  that  they  are  or  can  be 
properly  assumed  to  be  enrolled  when  issued,  is  fallacious. 
9  n.  s. — VOL.  I. 
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McCarthy,  contra. — The  distinction  between  mesne  and 
final  process  has  been  overlooked.  Mesne  process  often 
issued  out  of  another  court,  and  could  not  be  enrolled  until 
returned,  and,  therefore,  could  not  be  proved  by  its  produc- 
tion until  returned  and  enrolled.  Buller's  Nisi  Prius  (234) 
is  the  authority  generally  referred  to,  but  that  is  based  on 
the  case  in  Sayer's  Reports  (WMtmore  v.  Boohe,  299), 
which  does  not  warrant  the  conclusion  drawn  from  it  in 
Buller's  Nisi  Prius.  The  proper  practice  is  to  put  the  award 
of  execution  on  the  roll :  Chitty's  Forms,  319,  ed.  of  1862. 

He  also  pointed  out  the  distinction  between  elegits  and 
other  writs  of  execution,  and  referred  to  Mamsbottom  v. 
JBuchhurst,  2  M.  &  S.  565 ;  Casseldine  v.  Munday,  2  Dowl. 
169;  McOollum  v.  Dams,  8  U.  C.  Q.  B.  150. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

In  Roscoe  on  Evidence,  it  is  laid  down  that  a  writ  must  be 
proved  by  a  copy  of  the  record  of  it  after  its  return,  and  this 
is  said  to  be  necessary  whenever  it  is  the  gist  of  the  action 
(and  Buller's  Nisi  Prius,  p.  234,  is  given  as  authority  on  this 
point),  otherwise  the  writ  itself  may  be  produced,  or  secon- 
dary evidence  given,  when  its  non-production  is  accounted 
for :  Roscoe,  8th  ed.  89,  10th  ed.  96.  Taylor  on  Evidence 
(2nd  ed.  1221)  states,  "  Writs  and  warrants,  until  they  are 
returned,  must  be  proved  by  actual  production,  though  after 
their  return  they  become  matters  of  record,  and  are  conse- 
quently provable  by  copies."  Buller's  Nisi  Prius,  at  p.  234, 
is  also  given  as  authority  for  this.  In  a  note  is  further  added, 
"  If  the  writ  is  the  gist  of  the  action,  it  must  be  returned." 
In  Starkie  on  Evidence  (4th  ed.  p.  437-8)  it  is  stated :  "  The 
writ  either  has  been  returned  or  it  has  not :  if  it  has  been 
returned,  it  is  a  record,  and  should  be  proved  in  the  same 
manner  as  any  other  record;  if  the  writ  has  not  been 
returned,  the  original  should  be  produced.  A  writ,  if  not 
returned,  is  proved  by  the  mere  production :  when  it  has 
been  returned,  it  may  be  proved  by  an  examined  copy.  *  *  * 
When  the  writ  is  a  mere  matter  of  inducement,  it  may  be 
proved  by  the  production  of  the  writ  itself,  without  a  copy 
of  the  record;  for  possibly  it  may  not  have  been  returned, 
and  then  it  is  no  record ;  but  where  a  record  is  the  gist  of 


SOULES  V.  DONOVAN. 


123 


the  action,  a  copy  from  the  record  is  necessary,  because  that 
is  the  best  evidence:"  Buller's  K  P.  234,  and  Gilbert's 
Law  of  Evidence,  34,  are  referred  to.  At  page  272  of  the 
same  edition  of  Starkie,  it  is  laid  down,  "  So,  in  trover,  if  a 
fieri  facias  or  venditioni  exponas  be  lost,  other  evidence  is 
admissible ;  so  also  if  a  recovery  in  ancient  demense  be  lost, 
and  the  roll  cannot  be  found,  it  may  be  proved  by  the  oral 
testimony  of  witnesses,  when  the  possession  has  gone  accord- 
ingly :"  Hardres,  323,  Aleyn,  18,  are  referred  to.  In  Phillips 
on  Evidence  (8th  ed.  p.  617)  it  is  said,  "  so,  in  an  action  of 
trover,  secondary  evidence  has  been  admitted  of  a  fieri  facias 
and  a  venditioni  exponas  proved  to  have  been  lost,"  and  the 
same  authority  is  referred  to.  The  mode  in  which  the  writ 
of  fi.  fa.  is  entered  on  the  record  seems  to  be  as  follows, 
after  the  entry  of  the  judgment :  "  Afterwards,  that  is  to 

say,  on  the  day  of  ,  the  plaintiff  comes  here  into 

court,  by  his  attorney  aforesaid,  and  prays  the  writ  of  the 
said  lady  the  Queen  of  fieri  facias  to  be  directed  to  the 

sheriff  of   ,  commanding  him  that  of  the  goods  and 

chattels  of  the  defendant  in  his  baliwick  he  cause  to  be 
made  the  damages  aforesaid  *  *  *  and  it  is  granted  to 
him,  returnable  before  our  lady  the  Queen  immediately  after 
the  execution  thereof."  The  same  day  is  given  to  the  plain- 
tiff, at  the  same  place :  Chitty's  Forms,  6th  ed.  175,  9th  ed. 
319.    If  the  return  of  the  sheriff  is  to  be  enrolled,  the  entry 

proceeds :  "  And  afterwards,  to  wit,  on  ,  before  our  said 

lady  the  Queen,  at  Westminster,  comes  the  plaintiff,  by  his 
attorney  aforesaid,  and  the  sheriff,  to  wit,  S.  S.,  sheriff  of  the 
county  aforesaid,  thereupon  returns  to  our  said  lady  the 
Queen,"  &c.  &c.  In  Hodgkinson  v.  Whalley  (2  C.  &  J.  86, 
S.  C.  2  Tyr.  175),  approved  of  in  Andrews  v.  Saunderson 
(1  H.  N.  725),  Bayley,  B.,  said :  "  There  is  no  doubt  that  a 
fi.  fa.  and  ca.  sa.  may  issue  together  and  be  concurrent ;  for 
if  nothing  is  done  on  either,  no  award  of  execution  is  entered 
on  the  roll :  but  if  one  is  executed,  a  return  of  that  must  be 
entered,  before  you  can  so  enter  the  award  of  another  execu- 
tion. Now,  if  both  are  executed  concurrently,  the  entry  on 
the  roll  must  be,  that  both  were  awarded  and  issued  on  the 
same  day,  which  would  be  irregular.  *  *  *  It  is  clear, 
upon  principle,  that  two  executions  cannot  be  acted  upon  at 
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the  same  time.  Here  two  issue,  and  a  seizure  of  goods  takes 
place,  which,  if  made  the  subject  of  an  action  of  trespass,  could 
only  be  justified  under  the  fi.  fa.  Here,  before  any  return 
to  the  writ  of  fi.  fa.,  the  defendant's  person  is  taken  under 
the  ca.  sa."   The  defendant  was  discharged  out  of  custody. 

The  observations  of  Baley,  B.,  show  that  it  is  not  the 
practice  in  England  to  enter  all  the  writs  of  execution  that 
may  issue  on  the  roll ;  and,  until  such  entry,  I  see  no  reason 
why  the  writ  itself  may  not  be  produced,  or,  if  lost,  why 
secondary  evidence  may  not  be  given  of  its  contents.  If  the 
issue  of  the  writ  is  entered  on  the  roll,  as  I  have  no  doubt  it 
may  be,  such  entry  would  be  in  the  nature  of  primary  evi- 
dence of  the  issue  of  the  writ ;  and  on  the  proper  proof  of 
the  record,  either  by  exemplification  or  sworn  copy,  the  issue 
of  the  writ  and,  perhaps,  its  contents,  would  be  well  shown. 

In  Knight  v.  JDawler  (Hardres,  323),  it  is  stated,  "  So,  in 
Sir  Paul  Pindar's  case,  in  an  action  of  trover  and  conversion 
of  goods,  the  proof  depended  on  a  fieri  facias  and  vendi- 
tioni exponas;  and  in  that  case,  because  the  fieri  facias 
could  not  be  found  on  record,  it  was  admitted  to  be  proved 
in  evidence."  The  references  are  to  Aleyn,  18 ;  Style,  22, 34 ; 
Whitmore  v.  MooJce  (Sayer,  299).  There  is  also  a  reference 
■to  Gilbert's  Law  of  Evidence  (34),  which  I  have  not  seen. 

On  the  whole,  I  think  the  authorities  warrant  us  in  coming 
to  the  conclusion,  that  if  the  writ  of  fieri  facias  itself  is 
produced,  it  may  be  given  in  evidence  ;  if  it  is  lost,  and  is 
not  enrolled,  secondary  evidence  may  be  given  of  it.  We 
are  also  of  opinion  that  the  issuing  of  the  writ  of  execution 
may  be  entered  on  the  roll  at  any  time,  though  it  may  not 
then  be  returned ;  and  we  see  no  reason  why,  if  the  plaintiff 
desired  it,  the  officer  might  not  make  the  proper  entry  on 
the  roll  whenever  requested.  JRamsbottom  v.  Buckhursi 
(.2  M.  &  S.  565),  shows  that  an  examined  copy  of  the  judg- 
ment containing  the  award  of  elegit  and  return  of  the  inqui- 
sition is  evidence  for  the  plaintiff  claiming  under  elegit, 
without  proving  a  copy  of  the  writ  and  the  inquisition. 
In  Kerby  v.  Siggers  et  al.  (2  Dowl.  654),  where  a  writ  was 
improperly  recorded,  the  court  stated  the  proper  course  was 
to  move  the  court  to  take  it  off  the  file  and  quash  the  roll ; 
implying  that  the  record,  until  quashed,  was  good  evidence. 

Kule  discharged. 
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Boulteb  v.  Hamilton. 

Action  for  breach  of  covenant  for  title — Title  by  estoppel — Nominal  damages. 

In  an  action  for  breach  of  absolute  covenant  for  title  to  land,  Held,  that  the 
plaintiff  (the  vendee)  was  not  entitled,  without  proof  of  special  damage,  to 
recover  more  than  nominal  damages,  where  the  defendant  (the  vendor)  had 
subsequently,  and  even  not  until  after  action  brought,  acquired  the  outstand- 
ing title ;  for  by  the  doctrine  of  estoppel,  as  laid  down  in  Doe  Irvine  v. 
Webster,  2  IT.  C.  Q.  B.  224,  a  perfect  title  to  the  land  passed  to  the  plaintiff 
through  the  defendant's  former  conveyance  to  him  immediately  upon  the  out- 
standing title  becoming  vested  in  the  defendant,  the  bare  title  by  estoppel 
which  the  plaintiff  before  alone  had  being  thus  fed  by  the  after  acquired 
interest  which  reflected  instantly  back  upon  the  former,  and  perfected  the 
plaintiff's  title  to  the  land. 

This  was  an  action  of  covenant,  the  writ  in  which  issued 
on  the  19th  July,  1864. 

The  declaration  alleged  that  on  the  22nd  July,  1857,  the 
defendant,  by  indenture  made  between  him  and  the  plaintiff, 
did  grant,  bargain  and  sell  to  the  plaintiff,  those  parcels  or 
tracts  of  land  situate  in  the  township  of  Tecumseth,  in  the 
county  of  Simcoe,  containing  two  hundred  acres,  more  or 
less,  being  the  north  half  of  lot  No.  8,  and  also  the  north 
half  of  lot  No.  9,  both  said  lots  being  in  the  10th  concession 
of  the  said  township  of  Tecumseth,  together  with  all  the 
houses,  out-houses,  &c,  and  all  hereditaments,  &c,  thereto 
belonging,  to  hold  to  the  plaintiff,  his  heirs  and  assigns  for- 
ever, and  the  defendant  did  by  the  deed  covenant,  with  the 
plaintiff,  amongst  other  things,  that  at  the  time  of  the  enseal- 
ing and  delivery  thereof  he  was  and  stood  solely,  rightfully 
and  lawfully  seised  of  a  good,  sure,  perfect,  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple  of  and  in,  the 
lands,  tenements  and  hereditaments,  and  all  and  singular 
other  the  premises  thereinbefore  described  with  their,  and 
every  of  their  appurtenances,  and  of  and  in  every  part  and 
parcel  thereof,  without  any  manner  of  reservation,  limitation, 
provisoes,  or  conditions,  or  any  other  matter  or  thing  to 
alter,  charge,  change  or  defeat  the  same. 

The  plaintiff  averred  that  all  conditions  were  fulfilled  and 
all  things  happened  to  entitle  the  plaintiff  to  maintain  this 
action.  The  breach  assigned  was  that  the  defendant  was  not 
at  the  time  of  the  ensealing  and  delivery  of  the  said  indenture, 
solely,  rightfully  and  lawfully  seised  of  a  good,  sure,  perfect, 
absolute  and  indefeasible  estate  of  inheritance  in  fee  simple 
of  and  in  the  said  land  or  any  part  thereof,  but  on  the  con- 
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trary  thereof,  at  the  time  of  ensealing  and  delivery  of  the 
said  deed,  one  John  Strathy  was  seised  in  fee  simple  of,  in, 
and  to  the  north  half  of  lot  No.  9,  in  the  10th  concession  of 
the  said  township  of  Tecumseth,  and  one  John  McWatt,  of 
90  acres  of  said  lot  No.  8,  in  the  10th  concession.  By  reason 
of  the  premises  the  plaintiff  had  been  deprived  of  the  said 
lands  and  premises,  and  had  been  put  to  great  costs  in 
investigating  and  defending  his  supposed  title  thereto,  by 
virtue  of  the  said  deed,  and  had  been  otherwise  much 
damaged,  and  the  plaintiff  claimed  $2000. 

The  defendant  pleaded  that  he  was  seised  of  an  estate  in 
fee  simple  in  the  land  in  the  declaration  mentioned,  without 
any  matter  or  thing  to  alter,  change,  encumber,  or  defeat 
the  same. 

The  plaintiff  took  issue  on  this  plea,  and  the  cause  was 
taken  down  to  trial  at  the  last  assizes  for  the  county  of  Simcoe 
before  A.  Wilson,  J.,  when  the  following  facts,  material  to  be 
referred  to,  were  given  in  evidence : 

The  plaintiff's  deed,  covering  the  land  mentioned  in  the 
declaration,  and  shewing  a  consideration  of  .£373  for  the 
whole  land,  was  put  in  and  proved. 

It  appeared  that  the  greater  portion  of  all  the  land  had 
been  sold  for  taxes,  the  whole  of  the  north  half  of  lot  No.  9, 
and  ninety  acres  of  the  north  half  of  lot  No.  &,  and  that  they 
were  respectively  vested  in  John  Strathy  and  John  McWatt ; 
that  on  the  27th  September,  and  the  13th  October,  1864, 
Strathy  and  McWatt  respectively  conveyed  to  defendant  the 
north  half  of  lot  No.  9,  and  the  north  half  of  lot  No.  8, 
and  on  the  17th  October,  1864,  defendant,  by  way  of  further 
assurance,  conveyed  both  lots  to  plaintiff.  This  conveyance 
was  produced  at  the  trial,  but  there  was  no  formal  accept- 
ance of  it  by  the  plaintiff. 

The  learned  judge  ruled  J:hat  the  plaintiff  was  only  entitled 
to  nominal  damages,  and  the  verdict  was  entered  for  that 
sum  for  the  plaintiff.  The  jury  were  also  asked  to  find  the 
amount  of  damages  they  thought  the  plaintiff  ought  to  have, 
supposing  the  title  wholly  failed  to  the  north  half  of  lot  No. 
9,  and  the  learned  judge  allowed  the  defendant  to  show  what 
the  real  consideration  was  for  the  deed,  and  to  assess  the 
damages  according  to  such  consideration.    The  real  con- 
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sideration  was  a  judgment  in  favour  of  this  plaintiff  against 
certain  parties  called  Wood  and  Racey,  which  judgment 
was  assigned  by  the  plaintiff  to  the  defendant.  The  jury 
found  the  half  of  the  entire  value  of  the  consideration  for  the 
deed  to  be  £150,  and,  if  the  plaintiff  was  entitled  to  recover 
the  consideration  money,  they  found  that  as  their  verdict. 

The  plaintiff  had  leave  to  move  to  increase  his  verdict  to 
the  £150  found  by  the  jury.  The  charge  of  the  learned 
judge  was  objected  to  so  far  as  he  limited  the  rinding  of  the 
jury  to  one  shilling. 

McCarthy,  on  behalf  of  the  plaintiff,  obtained  a  rule  nisi 
accordingly,  to  shew  cause  why  the  verdict  for  one  shilling 
damages  should  not  be  increased  to  £150,  or  why  the  verdict 
obtained  for  the  plaintiff  should  not  be  set  aside  and  a  new 
trial  had  on  the  ground  of  misdirection  in  the  learned  judge, 
who  tried  the  cause,  in  telling  the  jury  that  they  ought  to 
assess  the  damages  at  the  sum  of  one  shilling,  whereas,  if  the 
evidence  of  the  conveyance  from  the  sheriff's  vendee,  John 
Strathy,  to  the  defendant,  and  from  the  defendant  to  the 
plaintiff,  was  admissible  in  mitigation  of  damages,  the  jury 
ought  not  to  have  been  limited  to  one  shilling  as  the  measure 
of  damages,  when  the  plaintiff  had  not  been  in  the  possession 
or  occupation  of  the  premises  pretended  to  be  conveyed  to 
him  by  the  defendant  since  the  day  of  the  execution  of  such 
conveyance,  nor  in  the  receipt  of  the  rents  and  profits  thereof, 
and  in  directing  the  jury  to  find  only  one  shilling  damages ; 
and  for  the  reception  of  improper  evidence ;  viz.,  evidence 
to  contradict  or  vary  the  consideration  mentioned  in  the 
deed  declared  on  from  the  defendant  to  the  plaintiff. 

McMichael  shewed  cause. — The  very  instant  the  fee  of 
the  land  vested  in  the  defendant,  the  plaintiff  became  seised 
thereof  under  the  deed  previously  executed  to  him  by  the 
defendant,  and  he  was,  therefore,  only  entitled  to  one  shilling 
damages.  The  defendant  could  not  have  pleaded  the  subse- 
quent acquiring  of  the  title  after  the  suit  was  commenced  in 
bar  of  the  action  or  by  puis  darrein  continuance,  but  he 
could  shew  in  mitigation  of  damages  that  the  defendant 
had  the  land,  and  that  was  what  he  bargained  for.  Nothing 
occurred  at  the  trial  to  shew  that  plaintiff's  damages  were 
anything  more  than  nominal,  and  therefore  the  learned 
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judge  was  right  in  telling  the  jury  only  to  find  for  one 
shilling.  No  English  authority  has  been  found  on  the  point, 
but  Baxter  v.  Bradbury,  20  Maine  Es.  260,  may  be  referred 
to. 

McCarthy,  contra. — The  plaintiff  is  entitled  to  the  fall 
amount  of  his  purchase  money  and  to  the  interest  thereon. 
As  to  the  north  half  of  9  in  the  10th  concession,  the  title  to 
which  defendant  acquired  through  Strathy,  he  had  no  in- 
terest whatever  in  it  when  he  made  the  deed  to  the  plaintiff ; 
so  that  the  plaintiff  received  nothing  from  the  defendant 
for  that  portion  of  the  purchase  money  which  was  for  this 
lot,  and  this  action  was  brought  to  recover  back  that  for  which 
the  consideration  had  wholly  failed.  The  plaintiff  has  not 
been  in  possession  and  has  not  in  any  way  received  any 
benefit  from  that  lot,  and,  therefore,  as  to  that  the  parties  are 
in  statu  quo,  and  the  plaintiff  ought  to  recover  the  considera- 
tion given  for  it,  when  he  (defendant)  would  receive  back  a 
release  of  any  right  plaintiff  might  have  in  it  resulting  from 
the  conveyance  to  him,  or  the  court  might  compel  him  to 
reconvey  before  receiving  the  amount  of  the  verdict.  If  a 
defendant  is  at  liberty  to  acquire  the  outstanding  title,  and 
set  that  up  after  a  right  of  action  has  vested,  he  is  placed 
in  a  better  position  than  the  plaintiff ;  for  if  the  property 
has  diminished  in  value  he  can  buy  it  in  for  a  less  sum  than 
he  sold  it  for,  and,  when  sued  for  his  breach  of  covenant,  he 
can  shew  that  he  had  become  possessed  of  the  title  since  he 
made  the  conveyance,  and  thereby  reduce  the  plaintiff's 
claim  to  nominal  damages.  On  the  other  hand,  if  the  pro- 
perty has  increased  in  value,  he  will  only  be  obliged  to  pay 
the  plaintiff  the  amount  of  the  purchase  money  and  interest. 
In  this  way  the  party  breaking  the  covenant  has  really  the 
option  of  giving  the  title  or  not  to  the  person  to  whom  he 
has  conveyed  it.  If  it  is  his  interest  to  perfect  the  title,  he 
will  do  so :  if  it  is  not  his  interest  to  make  good  the  title  to 
the  purchaser,  he  will  only  repay  the  money  he  has  received 
for  the  property,  and  the  interest ;  and  in  this  way  the  man 
who  has  broken  his  covenant  has  an  advantage  over  the 
man  who  has  relied  on  it  and  paid  his  money  for  the  land. 

He  referred  to  Mayne  on  Damages,  100 ;  Peacock  v. 
Monch,  1  Yesy  Senr.  128  ;  Eawle  on  Covenants,  3  edn.  76, 
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77,  78,  84  &  85 ;  Clark  v.  Tucker  et  al.,  2  Sandford's  Es. 
157 ;  Bingham  v.  Weiderwax,  1  Comstock,  509 ;  and  in 
conclusion  contended  that  it  ought  to  have  been  left  to  the 
jury  to  say  what  damages  the  plaintiff  had  sustained  between 
the  purchase  and  the  perfecting  of  the  title. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  seller  of  a  lot  of  land  was  wholly  without  title,  and 
the  purchaser  did  not  get  possession  of  it,  and  really  received 
no  advantage  whatever  from  the  conveyance,  there  would  be 
much  more  force  in  the  argument  that  he  should  have  the 
right  to  rescind  such  a  contract  when  the  consideration 
wholly  failed,  and  recover  back  his  purchase  money,  than 
that  he  should  be  allowed  to  do  so  when  something  did  pass 
by  the  deed,  or  when  he  had  got  into  possession  under  the 
conveyance.  But  even  in  the  former  ease,  I  am  not  prepared 
to  say,  that,  if  the  seller  afterwards  acquires  the  outstanding 
title,  the  purchaser,  in  an  action  for  a  breach  of  the  covenant 
for  seisin,  when  there  has  been  no  eviction,  and  the  plaintiff 
shews  no  other  damage  but  the  bare  fact  that  the  defendant 
had  not  the  title  when  he  conveyed,  can  recover  more  than 
nominal  damages.  Under  the  first  conveyance,  as  between 
the  parties,  the  purchaser  had  only  an  estate  by  way  of 
estoppel :  when  the  seller  afterwards  acquired  the  outstand- 
ing title  the  purchaser's  estate  became  perfected ;  the  estop- 
pel created  by  the  first  conveyance  being  fed  by  the  interest 
created  under  the  conveyance  from  the  real  owner.  In  this 
way  the  purchaser  gets  a  complete  title  to  what  he  pur- 
chased, and  how  is  he  damnified  %  Smith's  Real  and  Per- 
sonal Property  (2  edn.  733,  829.)  Put  see  StachpooU  v, 
Stackpoole  (4  Bru.  &  War.  347 ;)  Loyd  v.  Zoyd  (4  Dru.  & 
War.  354.) 

It  is  said  that  the  defendant  has  an  option  of  making  good 
his  conveyance  by  purchasing  the  outstanding  title  if  the 
property  has  depreciated  in  value,  or  of  paying  back  the 
purchase  money  and  interest.  What  particular  hardship  is 
there  in  this  more  than  in  other  matters  relating  to  a  breach 
of  these  covenants  %  Poth  parties,  when  they  entered  into  the 
contract,  supposed  the  seller  had  a  good  title.  It  is  the  duty 
of  the  purchaser  to  see  that  he  is  buying  a  good  title,  just  as 
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it  is  the  duty  of  the  seller  to  see  that  he  has  a  right  to  convey 
the  property  purchased.  If  the  purchaser  neglects  his  duty, 
he  is  made  to  suffer,  when  he  has  been  evicted  after  making 
large  improvements  on  the  property,  by  only  being  able  to 
recover  back  his  purchase  money  and  interest,  often  a  very  . 
inadequate  indemnity  for  his  losses.  When  he  gets  a  per- 
fected title  to  that  which  he  has  purchased,  he  is  only 
deprived  of  the  option  of  throwing  off  a  bad  speculation ;  he 
has  suffered  no  real  injury,  for  if  he  could  shew  any,  I  have 
no  doubt  he  could  recover  damages  for  that. 

In  this  country,  in  Doe  Irvine  v.  Webster  (2  U.  C.  Q.  B. 
224,)  the  question  of  whether  an  estoppel  was  worked  under 
a  deed  of  bargain  and  sale  containing  the  usual  covenants 
for  title  seems  to  have  been  settled,  and  that  case  has  been 
received  as  authority  in  our  courts  ever  since  it  was  decided ; 
and  in  McLean  v.  Laidlaw,  in  the  same  volume,  at  p.  222, 
on  the  authority  of  Doe  Irvine  v.  Webster,  and  as  a  conse- 
quence of  it,  the  court  held,  that  the  effect  of  the  subsequent 
conveyance  was,  to  make  the  estate  of  the  original  grantee 
an  estate  in  interest  from  the  time  the  first  deed  was  made. 

In  McLean  v.  Laidlaw  the  facts  were  these.  The  deman- 
dant claimed  dower  in  certain  lands  of  her  husband,  which 
he  had  conveyed  by  deed  of  bargain  and  sale  in  1827,  before 
her  marriage.  In  1834  the  government  patent  issued  of  the 
lands,  granting  them  to  the  demandant's  husband  after  he 
had  married  her.  The  demandant's  husband,  in  1834,  made 
a  second  conveyance  of  the  land,  after  he  had  obtained  the 
patent,  to  the  same  person  to  whom  he  had  made  the  deed  of 
1827.  The  land  had  been  conveyed  by  the  person  to  whom 
demandant's  husband  had  conveyed,  and  had  passed  through 
several  other  parties  until  it  vested  in  the  defendant.  The 
Chief  Justice,  in  giving  the  judgment  of  the  court,  said: 
"  Acting  on  the  decisions  which  have  taken  place  here  (on 
the  subject  of  estoppel)  we  can  not  do  otherwise  than  hold, 
that  the  demandant's  husband  was  estopped  by  his  first  deed 
from  denying  that  the  estate  which  he  assumed  to  convey 
passed  by  his  deed.  His  widow  claiming  dower  under  or 
through  him  is  also  estopped,  and  it  seems,  as  I  have  already 
stated,  to  follow  as  a  necessary  consequence  of  the  applica- 
tion of  the  whole  doctrine,  that  when  the  patent  afterwards 
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came  to  him,  the  estate  of  the  grantee,  which  before  rested 
only  npon  the  conclusion  by  estoppel,  became  an  estate  in 
interest,  and  the  effect  extends  back  to  the  time  when  the 
first  deed  was  given,  producing  the  same  state  of  things  in 
all  respects  as  if  the  patent  had  issued  before  the  deed  was 
made ;"  and  in  consequence  the  dower  of  the  demandant  was 
refused. 

The  conclusion  to  which  the  cases  in  many  of  the  States 
of  the  Union  tend,  on  the  subject  of  estoppel  by  deed,  was 
well  stated  by  Chancellor  Walworth  in  the  Bank  of  Utica 
v.  Mersereau  (3  Barbour's  Ch.  Kep.  567,)  and  this  conclusion 
is  quite  in  unison  with  the  decision  of  our  Court  of  Queen's 
Bench  in  Doe  Irvine  v.  Webster,  and  the  subsequent  cases 
which  follow  it.  I  apprehend  that  the  law  of  that  case 
having  remained  unquestioned  so  long,  will  be  followed  in 
this  province.  If,  then,  it  be  admitted,  as  the  authorities  in 
our  courts  establish,  that  on  the  title  to  the  land  in  dispute 
becoming  vested  in  Dr.  Hamilton,  the  defendant,  that  title 
at  once  passed  to  the  plaintiff  under  the  doctrine  of  estoppel, 
then,  without  any  further  assent  on  his  part,  he  had  a  perfect 
title  to  his  land,  and  consequently  could  only  recover,  under 
the  circumstances,  nominal  damages.  In  the  case  of  Baxter 
v.  Bradbury  (20  Maine.  260,)  it  was  argued  for  the  plaintiff, 
that  the  title  by  estoppel  could  not  enure  to  his  benefit  with- 
out his  consent, — that  he  was  not  compelled  to  receive  the 
title ;  but  the  court  held  that, "  by  taking  a  general  covenant 
of  warranty,  he  not  only  assented  to,  but  secured  and  made 
available  to  himself,  all  the  legal  consequences  resulting  from 
that  covenant.  Having,  therefore,  under  his  deed,  before 
the  commencement  of  the  action,  acquired  the  seisin  which 
it  was  the  object  of  both  covenants  to  assure,  he  could  be 
entitled  to  but  nominal  damages." 

A  very  good  argument  is  put  forth  in  one  of  the  American 
courts,  as  to  the  effect  of  holding  that  the  estate  in  interest 
did  not  pass  at  once  to  the  first  purchaser  when  the  seller 
received  the  real  title :  "  If,  indeed,  an  estoppel  could  not 
operate  as  a  conveyance,  or  as  a  medium  through  which  the 
title  would  pass  to  him  in  whose  favour  the  estoppel  works, 
we  might  frequently  lock  up  the  title  in  the  person  and  his 
heirs  against  whom  the  estoppel  operated,  and  the  party  for 


132 


MICHAELMAS  TEKM,  28  VIC.  1864. 


whose  benefit  it  was  intended  might  find  himself  without 
title,  and  unable  to  recover  from  a  mere  intruder ;  for  if  the 
title  to  the  after-acquired  estate  did  not  pass  to  the  grantee 
by  means  of  the  estoppel,  but  it  only  precluded  the  grantor 
from  asserting  an  after-acquired  title,  it  would  be  difficult  to 
see  how  the  grantee  could  recover  in  ejectment  from  one 
who  had  no  title.  To  shew  the  title  in  another  would  not 
enable  him  to  recover,  and  he,  having  none,  could  not  main- 
tain the  suit.  To  give,  therefore,  full  effect  to  an  estoppel, 
it  is  clear  that  it  must  frequently  operate  to  pass  the  title." 
(Eawle,  423.) 

In  Eawle  on  Covenants  (2nd  ed.  p.  105)  it  is  stated: 
"  There  is,  however,  a  class  of  cases  which  hold,  that  when 
a  conveyance  is  made  containing  a  covenant  of  warranty, 
and  the  vendor  afterwards  acquires  a  title  which  is  within 
the  scope  of  that  covenant,  such  after-acquired  title  imme- 
diately enures  to  the  purchaser  or  those  claiming  under  him 
by  the  operation  of  the  doctrine  of  estoppel.  *  *  *  The 
opinion  referred  to  seems  to  have  been  firmly  established  in 
many  of  the  States  of  the  Union,  and,  as  its  consequence,  it 
has  been  held  that  although  the  purchaser's  covenant  for 
seisin  may  be  broken,  yet,  if  the  vendor  have  subsequently 
acquired  the  outstanding  title,  which  enures  by  estoppel  to 
the  purchaser  by  virtue  of  the  covenant  of  warranty,  these 
circumstances  may  be  given  in  evidence  in  mitigation  of 
damages,  whose  amount  will  then  be  but  nominal." 

In  a  subsequent  chapter,  Mr.  Eawle  reviews  the  English 
and  American  authorities  on  the  doctrine  of  estoppel,  and 
comes  to  the  conclusion  that  by  the  law  of  England  a  deed  of 
bargain  and  sale,  containing  a  covenant  for  title  given  when 
the  grantor  had  no  estate  in  the  land,  does  not  operate 
actually  to  transfer  an  after-acquired  title  by  mere  operation 
of  law,  and  that  the  estoppel  so  created  is  more  in  the  nature 
of  a  personal  rebutter,  giving  to  the  covenantee  the  right  to 
come  into  equity  for  the  conveyance  of  such  after-acquired 
estate  to  him.  He  would  have  the  option  of  either  doing 
this  or  recovering  damages  on  his  covenant,  and  the  cove- 
nantor could  not  compel  him  to  do  the  one  in  preference  to 
the  other :  (Eawle,  424,  425,  442-445). 

The  argument  is  urged,  in  some  of  the  American  cases, 
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that  bringing  the  action  on  the  covenant  for  seisin  is  a  recis- 
sion  of  the  contract,  and  that  the  plaintiff  ought  to  have  the 
option  of  recovering  in  that  action  or  of  filing  his  bill  to 
compel  the  seller  to  give  him  the  further  assurance.  There 
can  be  no  doubt  that  a  court  of  equity  would  always  compel 
the  seller,  who  had  become  possessed  of  the  after-acquired 
title,  to  convey,  so  that  he  could  never  have  the  right  to  hold 
it  against  his  own  deed  or  bargain.  The  only  option  he 
really  has,  as  the  law  now  stands,  is  that  of  going  into  the 
market  and  buying  from  the  real  owner  the  outstanding 
title ;  and  he  thereby  makes  that  perfect  to  the  purchaser 
which  he  bought.  If  he  cannot  perfect  the  title,  then  the 
purchaser  sues  him  oil  the  covenant  for  seisin,  and  may 
recover  back  the  whole  of  the  purchase  money ;  and  it  by  no 
means  follows  that  he  is  to  give  up  the  possession  of  the  land. 
Why  should  he  ?  The  purchase  money  and  interest  may  be 
but  small  compensation  for  the  injury  he  has  received.  The 
following  observations  by  a  judge  in  one  of  the  American 
courts  seem  to  apply  on  this  point :  "  A  suit  at  law  on  the 
covenant  of  seisin  is  not  to  be  regarded  as  a  recission  or  dis- 
affirmance of  the  contract  by  the  grantee :  a  recovery  on  that 
covenant  would  not  prevent  him  next  day  suing  on  any  other 
covenant  in  the  deed.  He  is  entitled  to  the  benefit  of  all  the 
covenants."  .  It  may  be  that  a  court  of  law  would  not  permit 
him,  after  he  had  recovered  on  one  covenant  the  whole  pur- 
chase money  and  interest,  to  get  more  than  nominal  damages 
on  another ;  yet  that  does  not  affect  his  legal  right  to  the 
benefit  of  all  the  covenants.  The  covenantee,  having  his 
deed  with  covenants  of  general  warranty  and  seisin,  and  for 
further  assurance,  could  undoubtedly  compel  the  vendor  to 
convey  any  subsequently  acquired  title  to  him.  He  may 
sue  on  the  covenant  of  seisin  and  recover  damages,  but  if  he 
prefers  it,  he  may  resort  to  his  covenant  for  further  assurance. 

As  the  plaintiff  failed  to  shew  any  damages  at  the  trial, 
save  that  he  did  not  acquire  the  title  to  the  whole  land  by 
the  defendant's  deed  to  him,  and  as  that  title  passed  to  him 
through  that  deed  as  soon  as  the  outstanding  title  was  vested 
in  the  defendant,  I  do  not  see  the  principle  on  which  he  can 
recover  anything  more  than  nominal  damages.  If  it  had 
been  left  open  to  him  to  say  whether  he  would  have  the 
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defective  title  made  good  to  him  or  not;  if  it  had  been 
necessary  for  him  to  accept  another  conveyance  to  vest  in 
him  the  perfect  title, — then  it  might  be  argued  that  he  had 
the  option  of  accepting  it  or  not,  and  might  reject  it,  and 
sue  for  the  original  purchase  money ;  but  the  defective  title 
having  become  perfected  in  him  by  the  acquisition  of  that 
which  was  necessary  to  perfect  it  by  the  defendant  by  the 
effect  of  the  deed  which  he  did  receive  and  the  operation  of 
law,  how  is  he  damnified  by  the  former  imperfect  title,  he 
having  shewn  no  other  damage  ? 

I,  therefore,  come  to  the  conclusion,  that  the  direction  of  the 
learned  judge  who  tried  the  cause  to  the  jury,  to  give  only 
nominal  damages  was  correct,  and  that  the  rule  to  increase 
the  damages  must  be  discharged. 

Kule  discharged. 


During  the  term  the  following  gentlemen  were  called  to 
the  bar  :— 

Alexander  Robertson,  James  Keith  Gordon,  Nicholas 
Murphy,  William  Henry  Richey  Allison,  George  Mon- 
crief,  John  Peter  McMillan,  James  David  Edgar,  J ames 
Hossack,  John  Yeats  Elwood,  Alfred  Hector,  Andrew 
Gregory  Hill,  Rusk  Harris,  Charles  Samuel  Jones, 
George  Dean  Dickson,  Charles  Heyhoe  Gilman,  Esqrs. 
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Present : 

The  Hon.  William  Buell  Bichards,  C.  J. 
"       "    Adam  Wilson,  J. 
"      "    John  Wilson,  J. 


Frank  v.  Carson. 

Action  of  crim.  con. — Evidence — Proof  of  Jewish  marriage — Commission  to  take 
evidence— Defective  state  of  envelope  enclosing — Indorsement  of  style  of  cause. — 
Annexing  evidence  taken — Contractions  in  entitling  of  affidavit  of  execution — 
Return — Admissibility  of  evidence. 

A  commission  enclosed  in  an  envelope,  which  comes  to  hand  with  an  opening 
not  large  enough  to  allow  of  the  escape  of  the  papers  contained  therein,  is 
sufficiently  close,  under  Con.  Stats.  U.  C.  ch.  32,  sec.  21,  to  render  it  admis- 
sible in  evidence. 

Effect  of  the  word  "  close  "  considered. 

Such  commission  need  not  be  endorsed  with  the  style  of  the  cause  in  which 
it  is  issued. 

It  is  not  necessary  that  the  evidence  taken  thereunder  should  be  annexed  to 
the  commission. 

It  is  no  objection  to  the  affidavit  of  execution  that  the  contractions  an^ 
deft,  are  used  in  the  entitling  of  it. 

A  commission  should  be  so  framed  in  its  terms  as  to  be  binding  upon  all 
parties  to  be  examined  under  it,  particularly  as  to  the  mode  of  administering 
the  requisite  oaths,  as,  for  instance,  to  Jews. 

Semble,  1.  An  objection  to  a  return  to  a  commission,  which  states  that  the 
execution  thereof  will  appear  "  by  the  schedules  and  papers  annexed,"  while 
the  examination  and  affidavit  of  due  taking  are  not  annexed,  if  such  objec- 
tion be  either  that  the  return  is  defective  or  that  it  is  no  return  at  all,  may 
be  fatal ;  but  in  such  case,  if  the  objection  be  merely  that  the  return  is 
separate  from  the  schedule,  it  must  fail. 

2.  That  in  all  cases  a  return  should  be  indorsed  on  the  commission. 

A  party  who  joins  in  acting  under  a  commission,  which  contains  specific 
directions  as  to  the  mode  in  which  it  is  to  be  returned,  cannot  afterwards 
object  that  certain  formalities  prescribed  by  the  statute,  but  not  by  the 
terms  of  the  commission,  have  been  omitted. 

In  an  action  of  crim.  con.,  it  is  not  necessary  that  direct  evidence  of  adultery 
should  be  given :  it  is  sufficient  to  prove  proximate  acts  and  circumstances. 

Held,  therefore,  in  this  case,  that  the  fact  of  the  defendant  having  supplied 
the  plaintiffs  wife,  while  living  apart  from  her  husband,  with  a  bedstead 
and  mattress  at  her  boarding  house ;  that  he,  an  unmarried  man,  visited  at 
her  residence  at  all  hours  of  the  day ;  that  he  was  in  the  habit  of  driving 
and  walking  with  her ;  that  he  admitted  he  kept  a  woman ;  and  that  he 
wrote  a  telegram  from  her  to  the  plaintiff,  calling  her  by  his  own  name  ; — 
were  strong  evidence  of  adultery  having  been  committed  by  him  with  her. 
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Held,  also,  that  a  written  contract  was  not  essential  to  the  validity  of  a 
Jewish  marriage,  which  had  been  solemnized  with  all  the  usual  forms  and 
ceremonies  of  the  Jewish  service  and  faith;  and  that  such  a  marriage  was 
valid,  though  there  existed  in  relation  to  it  a  written  contract  not  produced. 

This  was  an  action  for  criminal  conversation  with  the 
plaintiff's  wife,  and  for  wrongfully  enticing  the  plaintiff's 
wife,  without  the  plaintiff's  consent  and  against  his  will,  to 
depart  and  remain  absent  from  the  house  and  society  of  the 
plaintiff,  whereby  the  plaintiff  lost  the  society  and  services  of 
his  wife. 

The  defendant  pleaded,  Not  guilty,  and  a  denial  of  the 
person  alleged  to  be  the  plaintiff's  wife  being  his  wife. 
Issue  was  joined  thereon. 

The  cause  was  tried  at  the  last  fall  assizes  for  the  united 
counties  of  York  and  Peel,  before  Mr.  Justice  John  Wilson, 
when  a  verdict  was  found  for  the  plaintiff,  and  two  thousand 
dollars  damages. 

A  commission,  issued  by  the  plaintiff,  for  taking  evidence 
in  the  cause,  was  produced  at  the  trial. 

M.  C.  Cameron,  Q.  C,  for  the  defendant,  objected  to  its 
being  received,  because  it  was  open  at  the  end,  and  because  it 
was  not  under  the  seal  of  the  commissioners,  or  of  either  of 
them,  and  because  on  the  back  of  the  commission  the  cause 
was  styled,  "Abraham  Frank,  plaintiff,  V.  James  Carson, 
defendant." 

It  was  stated  by  the  clerk  of  assize,  by  consent,  that  he  got 
the  commission  from  a  clerk  in  the  Common  Pleas  office,  and 
that  it  was  in  the  same  state  when  he  gave  it  into  court  at  the 
trial,  as  it  was  when  he  received  it* 

The  learned  judge  noted  that  the  envelope,  in  which  the 
commission  was,  appeared  to  have  been  burst  at  the  end,  but 
scarcely  enough  to  allow  of  the  escape  of  the  papers. 

The  commission  was  then  opened,  subject  to  these  objec- 
tions. 

On  its  being  opened,  Mr.  Cameron  further  objected,  that 
the  answers  were  not  attached  to  the  commission,  and  that 
they  had  no  appearance  of  ever  having  been  attached ;  that 
the  commissioners  had  not  been  properly  sworn,  for  instead  of 
having  been  sworn  before  a  mayor  they  had  sworn  one  another ; 
that  the  commission  was  returned  by  one  Thomas  Byrne,  while 
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it  was  directed  to  him  as  one  of  the  commissioners  by  the 
name  of  Thomas  B/rne ;  that  the  return  was,  that  the  execu- 
tion of  the  commission  would  appear  by  the  schedule  annexed, 
while  no  schedule  was  annexed ;  and  that  the  affidavit  of 
execution  of  the  commission  was  not  sufficiently  entitled,  as 
the  words  "plaintiff"  and  "defendant,"  after  the  parties' 
names,  were  not  written  in  full. 

The  learned  judge  overruled  these  objections,  reserving 
leave  to  the  defendant  to  move  against  his  ruling. 

The  commission  was  read :  it  is  referred  to  below.  The 
viva  voce  testimony  was  to  the  effect,  that  the  witnesses  knew 
the  plaintiff  and  his  wife  when  they  lived  in  this  city,  on 
Richmond-street ;  that  they  afterwards  moved  to  Nelson-street 
west ;  that  she  soon  after  this  went  to  a  house  in  Esther-street, 
where  her  husband  was  not,  and  that  the  plaintiff  always 
treated  her  kindly ;  that  they  knew  the  defendant ;  that  an 
account  against  her  was  at  one  time  given  to  the  defendant  to 
give  to  her ;  that  the  defendant  was  asked  if  Mrs.  Frank  was 
at  his  place,  and  he  said  she  was ;  that  she  was  seen  at  the 
same  place  on  two  occasions,  when  one  of  the  witnesses  called 
upon  her  ;  that  she  had  been  seen  with  the  defendant  several 
times  ;  that  they  had  been  seen  driving  together ;  that  one  of 
the  witnesses  thought  she  was  the  defendant's  fancy  woman  ; 
that  she  had  bought  linen  and  cotton  for  shirts,  and  had  the 
articles  sent  to  the  defendant's  place ;  that  the  telegram  which 
was  produced  was  in  the  defendant's  handwriting :  it  was  left 
at  the  telegraph  office,  and  sent  on  to  Syracuse,  and  was 
as  follows  : 
"To 

A.  J.  Frank, 

149  Montgomery-street, 
Syracuse. 

I  cannot  see  you :  I  have  plenty  Canada  money. 

Loo.  Carson." 

The  following  memorandum  was  produced,  written  by 
Jacques  &  Hay's  clerk,  for  the  delivery  of  furniture: 

"  Mr.  Carson,  43  Esther-street. 
1  plain  round-corner  bedstead  ; 
1  hair  mattress,  40  lbs.  at  55c.  Paid." 
10  n.  s. — VOL.  I. 
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And  the  man  who  delivered  the  furniture  said  he  got  this 
memorandum,  and  he  delivered  the  articles  accordingly  at  that 
place,  Esther-street,  which  is  west  of  Spadina  avenue ;  that  she 
went  to  the  house  on  Esther-street  about  a  year  before  the  trial, 
and  lived  there  four  or  five  months  ;  that  defendant  then  lived 
out  of  the  city  about  four  miles  ;  that  defendant  was  seen  at  the 
house  on  Esther-street  at  all  hours,  and  had  been  seen  driving 
her ;  that  he  believed  she  was  living  with  defendant  at  the 
time  of  the  trial,  at  Brockton  ;  that  in  June  last  the  defendant 
was  enquiring  about  a  cruet-stand  and  a  lady's  basque,  which 
he  had  lost  at  a  fire;  (he  said,  "The  basque  is  not  mine :  it 
belongs  to  the  woman  I  keep;")  that  plaintiff  and  his  wife 
quarrelled  on  several  occasions ;  that  he  said  to  her  he  would 
give  her  $1,000  if  she  would  leave  him  ;  that  one  morning 
about  two  o'clock,  she  went  into  the  room  of  a  family  living 
in  the  same  house  with  plaintiff  and  his  wife,  while  they  were 
living  on  Nelson-street,  shouting  "  murder,"  and  her  brother 
then  took  a  razor  from  under  the  plaintiff's  pillow  ;  that  she 
remained  in  the  room  of  this  family  the  rest  of  that  night ; 
that  they  had  a  slight  quarrel  every  day  ;  that  they  quarrelled 
once  about  her  putting  some  milk  in  sauce,  it  being  against 
his  religion  to  take  milk  with  meat ;  that  the  quarrels  were 
light,  excepting  the  one  before  mentioned,  at  two  in  the  morn- 
ing :  they  were  about  religion.  One  of  the  witnesses  said  he 
was  not  present  at  the  marriage  of  the  plaintiff  and  his  wife ; 
that  he  lived  then  in  Syracuse,  where  they  resided :  he  was 
invited  to  the  wedding. 

The  commission  and  the  evidence  taken  under  it  were  to  the 
following  effect :  The  commission  was  directed  to  Nathaniel  B. 
Smith  and  Thomas  Birne,  both  of  Syracuse,  to  examine  the 
^persons  therein  named,  as  well  on  behalf  of  the  plaintiff  as  of 
the  defendant ;  the  witnesses  to  be  sworn  according  to  the 
form  of  the  oath  first  endorsed  upon  the  commission  ;  and  it 
proceeded,  "  When  you  have  so  taken  the  examination,  and 
reduced  it  into  writing,  you  are  to  send  the  same  without 
delay  to  our  Court  of  Common  Pleas  at  Toronto,  in  our  said 
Province,  closed  up  under  your  seals,  distinctly  set,  together 
with  the  said  interrogatories,  cross-interrogatories  and  viv& 
>vcce  questions,  and  the  writ,  to  be  filed  of  record  in  the  said 
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court."  The  commissioners,  before  they  acted,  were  to  take 
the  second  oath  endorsed  on  the  commission,  which  was  as  fol- 
lows :  "And  we  give  each  of  you  full  power  and  authority  to 
administer  such  oath  to  the  other."  The  clerk  was  to  take 
the  third  oath  endorsed  on  the  commission. 

The  order  under  which  the  commission  issued  provided, 
"  that  either  party  may  be  at  liberty,  after  the  return  of  the 
said  commission,  to  open  the  said  commission  and  read  the 
same,  with  the  depositions  thereunder,  and  to  take  copies  or 
extracts  therefrom,  if  they  think  necessary,  on  giving  two 
days'  notice  of  such  intention  to  the  opposite  party." 

The  return  of  the  commission  was  as  follows : 

"  The  execution  of  the  within  commission  will  appear  by 
the  schedules  and  papers  thereto  annexed. 

(Signed)       "N.  B.  Smith. 

"Thomas  Byrne." 

The  commissioners  appeared  to  have  been  sworn  before  the 
mayor  of  Syracuse,  as  represented ;  but  it  also  appeared  that 
each  of  the  commissioners  administered  the  second  oath  to 
the  other,  and  that  Byrne  then  administered  the  third  oath 
to  Smith,  who  acted  as  clerk. 

The  commission  had  nothing  attached  to  it  but  the  interro- 
gatories and  cross-interrogatories,  while  the  answers  were 
quite  separate ;  and  the  affidavit  of  Byrne,  referring  to  the 
oaths  which  were  administered,  spoke  of  "  the  commission 
hereto  annexed,"  while  it  was  not  annexed. 

The  evidence  taken  under  the  commission,  so  far  as  it  is 
material,  was  as  follows  : 

Julius  Jacobs,  a  Jew,  who  was  sworn  on  the  book  of  Genesis, 
said:  "I  know  the  plaintiff,  having  known  him  about  twelve 
years.  I  know  a  lady  who  was  formerly  Lousia  Randall, 
having  known  her  six  or  eight  years.  She  is  a  Christian  by 
birth  :  she  was  married  to  plaintiff  at  least  four  years  since, 
in  the  city  of  Syracuse,  by  a  Jewish  priest  named  Selig :  I 
do  not  know  that  the  banns  were  published  :  the  marriage  took 
place  at  the  house  of  the  plaintiff's  father."  To  the  eleventh 
interrogatory,  which  was  as  follows,  "  State  fully  the  forms  and 
ceremonies  observed  by  the  parties  before  and  at  the  time  of 
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the  marriage,"  he  answered,  "They  were  married  according  to 
the  J ewish  service :  I  acted  as  bridegroom  for  the  plaintiff, 
and  my  wife  acted  as  bridesmaid  for  Louisa  Randall:  we 
brought  the  parties  together  from  separate  rooms,  according 
to  the  Jewish  custom :  they  were  brought  before  the  priest, 
and  the  Jewish  service  performed  by  the  priest,  as  I  have 
always  seen  it  done :  he  took  the  ring  from  the  finger  of 
the  bridegroom,  and  put  it  on  the  finger  of  the  bride :  he 
went  through  with  the  form  in  Hebrew :  after  he  had  put  the 
ring  upon  her  finger  he  said,  that  should  bind  them  together 
as  man  and  wife  forever :  this  last  was  pronounced  in  the 
English  language.  The  parties  immediately  thereafter  lived 
as  husband  and  wife  at  Syracuse :  she  did  become  a  Jewess. 
The  circumstances  were,  that  she  had  a  teacher  named 
Pinkus,  a  Hebrew,  to  learn  the  Hebrew  language ;  and  she 
took  a  Hebrew  name,  Sarah.  To  make  a  Christian  lady  a 
Jewess,  the  first  thing  is  to  learn  to  keep  a  Jewish  house, 
which  consists  in  learning  to  keep  separate  dishes  for  different 
articles  of  food.  On  Friday  evening  she  has  to  light  two 
candles,  and  say  her  Sabbath  prayer  on  that  evening;  and 
if  necessary  take  a  new  name :  she  has  to  be  baptised  as  a 
Jewess.  She  did  willingly,  of  her  own  accord,  go  through 
such  forms  and  ceremonies.  The  particular  ceremony  is  per- 
formed by  women,  and  I  did  not  see  it.  The  teacher  was  a 
man  named  Pinkus :  he  was  not  the  regular  teacher  of  the 
synagogue,  but  an  old  rabbi,  who  had  been  a  teacher,  and  he 
was  employed  at  that  time  as  such  by  private  families.  After 
she  became  a  Jewess,  she  assumed  the  name  and  was  known 
as  Sarah  Frank.  According  to  the  laws  of  the  Jewish  church 
in  the  United  States,  the  priest  marries  parties.  The  syna- 
gogue he  was  pastor  of  was  recognised  as  a  legal  one  :  it  had 
a  charter  according  to  the  laws  of  the  State  of  New  York. 
The  marriage  was  solemnised  in  due  form  :  there  were  forty 
or  fifty  persons  present :  I  and  Pinkus,  the  teacher,  were 
bridegrooms,  and  our  wives  were  the  bridesmaids.  I  under- 
stand that  all  that  is  necessary  for  a  legal  marriage  in 
Syracuse  is  for  the  parties  publicly  to  go  through  with  a 
ceremony,  by  which  they  promise  to  be  to  each  other  husband 
and  wife.   There  is  no  difference,  in  such  a  marriage,  between 


FRANK  V.  CARSON. 


141 


a  Jew  and  a  Christian,  except  that  a  Jewish  priest  will  not 
knowingly  marry  a  Jew  and  a  Christian.  I  have  seen  a  con- 
tract of  marriage  between  the  parties  written  in  the  Hebrew 
language.  After  the  contract  is  entered  into,  they  live 
together  and  cohabit  as  husband  and  wife.  The  husband  and 
wife  repeat  after  the  priest  the  words,  "By  this  ring  I  marry 
you,  according  to  the  law  of  Moses,  and  promise  to  live  with 
you  as  husband  [or  wife]  as  long  as  we  are  alive."  I  heard 
the  plaintiff  and  Louisa  Randall  repeat  those  words.  After 
such  marriage  she  did,  as  other  Jewish  women,  frequently 
attend  tfie  synagogue  :  she  had  a  book,  with  the  prayers 
translated  into  English,  and  used  it."  On  cross-examination 
he  said :  "  The  marriage  ceremony,  before  the  giving  of  the 
ring,  was  in  Hebrew.  It  was  explained  to  her  in  English 
immediately  before  she  went  before  the  priest,  and  she  was 
asked  if  she  was  satisfied.  She  said  she  was.  Upon  the 
giving  of  the  ring  the  words  were  in  English,  as  I  have 
stated.  She  and  her  busband  lived  together  as  man  and  wife 
at  Syracuse  about  two  years  before  they  went  to  Canada.  I 
am  not  a  lawyer,  or  an  attorney,  or  eounsellor-at-law." 

Abraham  Levy,  a  Jew,  stated:  "She  was  married  October 
16,  1859,  corresponding  with  the  Jewish  year  5620.  On  the 
Saturday  previous  to  the  marriage,  it  was  read  off  in  the 
Jewish  synagogue,  where  they  attended,  that  the  marriage 
would  take  place.  There  is  a  contract  of  marriage  in  Hebrew : 
it  was  drawn  by  the  minister :  it  was  signed  by  the  parties  to 
the  marriage :  I  saw  it  signed.  The  parties  shall  live  and 
cohabit  together.  I  do  not  mean  to  say  they  should  do  so  in 
order  to  make  the  marriage  valid.  The  minister  did  pro- 
nounce them  husband  and  wife  in  the  English  language  :  I 
heard  them  both  repeat  the  words  of  the  minister.  I  am  the 
president  of  the  synagogue,  and  have  the  possession  of  the 
books  as  such  president.  The  second  section  is  a  copy  of  the 
marriage  entry  in  the  register  of  the  congregation,  shewing 
the  marriage  of  Abraham  Frank  and  Sarah  Isaacs,  and  which 
is  the  marriage  I  have  spoken  of,  at  which  I  was  present." 
To  the  cross-interrogatories  he  answered,  "  I  am  not  a  lawyer, 
or  counsellor,  or  attorney-at-law." 

Rebecca  Cohen,  a  Jewess,  said:  "I  know  the  plaintiff:  have 
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known  him  about  twelve  years.  I  know  the  woman  who  was 
married  to  the  plaintiff :  knew  her  first  on  the  4th  of  July 
next  before  her  marriage.  Louisa  Randall  became  a  Jewess : 
I  was  present  at  her  baptism :  she  was  baptised  in  July  before 
her  marriage,  in  the  Jewish  synagogue,  in  Grape-street,  in 
the  city  of  Syracuse.  In  order  to  make  a  Christian  lady  a 
Jewess,  she  must  be  baptised,  and  do  what  other  Jewish 
women  do.  She  was  baptised,  and  did  what  other  Jewish 
women  do :  she  did  it  of  her  own  accord  :  she  said  she  wanted 
to  do  what  other  Jewish  women  do.  Mr.  Selig  baptised  her : 
he  was  the  minister  in  the  synagogue :  I  helped  in  the  cere- 
mony :  I  brought  the  water  for  her  to  wash,  and  gave  her 
clothes  such  as  are  required." 

Israel  Harrison,  a  Jew,  Said :  "  The  husband  puts  a  ring  on 
the  wife's  hand,  and  that  is  the  bond  of  marriage.  Louisa 
Randall  did  become  a  Jewess  before  they  got  married,  per- 
haps two  months  before :  she  wanted  to  marry  him,  and 
became  a  Jewess  that  she  might  do  so.  She  must  be  baptised 
with  water,  that  is  the  main  thing :  they  are  to  be  instructed 
in  the  Way  of  keeping  house,  and  learn  to  do  as  other  Jewish 
women  do.  On  becoming  a  Jewess,  she  took  the  name  of 
Sarah  Isaacs.  The  synagogue  has  a  charter  from  the  State : 
have  seen  it :  it  has  a  corporate  seal.  To  make  a  legal 
marriage  in  the  Jewish  Church,  where  it  is  done  by  a  minis- 
ter, the  ring  is  put  on  as  the  bond  of  the  marriage.  If  a 
Christian  wants  to  marry  a  Jew,  he  must  become  a  Jew  in 
order  to  be  married  in  accordance  with  the  Jewish  service. 
There  is  a  contract  of  marriage  written  in  Hebrew,  prepared 
by  the  minister :  the  husband  and  witnesses  sign  it :  it  is  not 
necessary  they  should  do  anything  afterwards  to  make  the 
marriage  valid.  I  can't  repeat  a  translation  of  the  language 
exactly ;  that  is,  of  the  words  repeated  by  the  husband  and 
wife  after  the  minister  while  the  husband  is  placing  the  ring 
on  the  finger  of  the  woman ;  but  the  meaning  of  it  is,  that 
she  shall  be  holy  to  him  according  to  the  law  of  Moses  in 
Israel.  The  exhibit  marked  "B,"  is  shown  to  me,  and  is 
now  before  me  :  it  purposes  to  be  a  contract  of  marriage, 
written  in  Hebrew.  The  first  name  subscribed  to  it  is  Simon 
Selig,  the  minister :  the  second  name  is  Meyer  Pinkus :  he 
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is  a  "witness  :  the  next  name  is  mine,  as  a  witness,  signed 
according  to  the  Jewish  mode,  "  Israel,  the  son  of  Michael." 
The  contract  of  marriage  is  between  Abraham  J.  Franks,  the 
plaintiff,  and  Sarah  Isaacs,  formerly  known  as  Louisa  Ran- 
dall. The  paper  was  signed  by  the  minister  and  witnesses 
at  the  time  of  the  marriage  :  this  is  the  very  paper  that  was 
signed  at  the  time  :  the  last  name  is  Abraham  J.  Frank.  I 
was  in  a  room  with  Louisa  Randall  at  the  house  of  the 
plaintiff's  father,  a  short  time  before  the  marriage  to  the 
plaintiff.  The  minister  came  to  her  and  asked  her  whether 
she  consented  to  marry  Abraham  J.  Franks,  the  plaintiff,  and 
she  answered,  "  Yes."  She  appeared  to  be  about  nineteen 
years  of  age  then.  The  ceremony  was  performed  in  the 
Hebrew  language.  When  the  minister  asked  her  if  she  con- 
sented to  the  marriage,  that  was  in  English,  and  was  a  part 
of  the  ceremony." 

The  Hon.  Henry  Riegel  said:  "I  am  an  attorney  and  coun- 
sellor of  the  Supreme  Court  of  the  State  of  New  York :  have 
practised  fourteen  years :  am  county  judge.  Marriage  in  the 
State  of  New  York  is  treated  simply  as  a  civil  contract,  and 
no  ecclesiastical  ceremony  is  necessary  in  any  case :  it  is 
enough  if  the  parties  publicly  agree  in  present  i  to  become  to 
each  other  husband  and  wife :  it  is  not  necessary  that  the 
marriage  should  be  in  accordance  with  the  rites  of  any  church, 
Christian  or  Jewish :  no  church  informality  will  invalidate 
the  marriage  :  the  law  looks  only  at  the  substance  of  the  con- 
tract. In  this  State  all  males  over  sixteen,  and  females  over 
fourteen,  are  competent  to  marry :  such  has  been  the  law  at 
least  since  1830,  when  the  revised  statutes  were  adopted. 
Marriage  in  New-York  State  does  not  require  the  interven- 
tion of  any  minister  or  magistrate  in  order  to  its  validity,  and 
it  need  not  be  celebrated  in  any  particular  church  or  place : 
it  is  enough  if  the  parties  publicly  declare  before  witnesses 
that  they  intend  to  enter  into  that  relation  :  this  was  the  law 
on  the  16th  October,  1859,  and  was  so  before  and  after  that 
date.  There  is  no  difference  in  this  respect  in  marriages 
between  Jews  and  Christians,  and  the  law  was  so  at  the  time 
spoken  of.  It  is  doubtful  whether  a  mere  private  bargain 
between  parties,  to  live  together  as  husband  and  wife,  would 
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be  considered  as  a  valid  marriage ;  but  when  they  publicly 
enter  into  the  relation,  even  without  the  intervention  of  any 
minister,  priest,  or  magistrate,  it  is  valid  if  done  before  wit- 
nesses. Cohabitation  is  not  necessary  to  the  validity  of  mar- 
riage in  New-York  State.  Cohabitation  may  be  shewn  as 
evidence  of  marriage  in  certain  cases.  In  actions  for  divorce, 
and  for  criminal  conversation,  an  actual  marriage  must  be 
proved."  To  the  cross-interrogatories  he  said,  in  answer  to 
the  question,  "What  is  the  prevailing  religion  in  the  United 
States  of  America,  and  particularly  in  the  State  of  New  York, 
is  it  the  Christian  or  Jewish  religion  ?  "  "  There  is  no  estab- 
lished church :  there  are  more  persons  who  profess  the  Chris- 
tian religion  than  Jews :  there  is  no  statutory  regulation  in 
New  York  as  to  the  law  of  marriage :  there  is  no  difference 
as  to  the  ability  to  enter  into  a  matrimonial  contract,  between 
a  minor  and  an  adult :  no  consent  is  necessary.  If  the  plain- 
tiff is  an  inhabitant  of  this  State,  he  is  entitled  to  a  divorce 
for  adultery  committed  out  of  the  State.  The  law  of  divorce 
[in  New-York  State]  is  regulated  by  the  revised  statutes  and 
new  code  of  procedure." 

It  was  upon  this  evidence  the  learned  judge  charged  the 
jury,  and  upon  this  they  found  their  verdict  for  the  plaintiff. 

In  Michaelmas  Term  last  Me  Michael-  obtained  a  rule  on 
the  plaintiff  to  shew  cause  why  the  verdict  for  the  plaintiff 
should  not  be  set  aside  and  a  nonsuit  entered,  pursuant  to 
leave  reserved,  or  why  a  new  trial  should  not  be  had  between 
the  parties  on  the  ground,  that  the  verdict  was  contrary  to  law 
and  evidence,  and  for  misdirection  of  the  learned  judge  who 
tried  the  cause,  and  also  for  the  reception  of  improper  evi- 
dence. 

The  misdirection  complained  of  was,  that  the  judge  told 
the  jury  that  there  was  evidence  of  the  marriage  contract, 
and  the  only  evidence  of  the  marriage  was  that  which  was 
taken  under  a  commission,  which  was  not  receivable,  because 
it  was  not  close  under  the  hands  and  seals  of  the  commis- 
sioners or  of  one  of  them  ;  nor  was  it  endorsed  with  the 
proper  style  of  the  cause,  the  endorsement  being  Abraham 
Frank  and  not  Abraham  'J.'  Frank  ;  nor  was  the  evidence 
taken  attached  to  the  commission ;  nor  was  the  affidavit  of 
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the  due  taking  of  the  evidence  properly  entituled  in  the  cause, 
but  in  another  cause ;  and  because  the  return  was  separate 
from  the  schedule. 

It  was  also  contended  that  the  marriage  was  not  proved ; 
for  the  evidence  under  the  commission  showed  that  the  mar- 
riage was  a  civil  contract,  which  was  reduced  to  writing,  and 
which  writing  was  not  produced ;  and  (being  in  a  foreign 
language)  was  not  translated  and  its  contents  proved. 

It  was  further  objected,  that  there  was  no  evidence  of  the 
wrong  complained  of  having  been  committed ;  that  a  mar- 
riage between  a  Jew  and  a  Christian  was  not  valid  except  as 
a  civil  contract,  and  under  a  civil  contract  the  marriage  might 
be  for  a  fixed  period ;  and  it  was  not  shewn  that  it  was  not  so 
in  this  case;  that  there  was  no  sufficient  evidence  of  the  act 
of  the  alleged  adultery ;  and  that  the  commission  and  the 
evidence  taken  under  it  were  improperly  admitted. 

Robt.  A,  Harrison  shewed  cause. — The  defendant  cannot 
have  a  nonsuit  entered,  because  the  plaintiff  did  not  consent 
at  the  trial  to  any  leave  to  that  effect  being  reserved,  and 
without  such  consent  the  judge  cannot  reserve  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  :  Sutor  v.  McLean,  8 
U.  C.  C.  P.  200.  The  rule  must,  therefore,  be  argued  only 
upon  the  other  parts  of  it  applicable  to  a  new  trial  being 
granted.  The  commission  was  issued  under  the  Consolidated 
Statutes  for  U.  C.  ch.  32,  s.  21 :  when  it  was  produced  by 
the  clerk  of  assize  at  the  trial  one  end  of  the  envelope  in 
which  the  evidence  was  enclosed  was  torn  open :  the  clerk 
said  he  received  the  parcel  from  the  clerk  of  the  Crown  and 
Pleas  of  this  Court  in  the  same  state  as  he  produced  it :  there 
was  no  evidence  that  the  plaintiff  had  ever  had  it,  or  that  it 
had  been  improperly  tampered  with ;  and  there  was  reason 
to  believe  that  it  must  have  been  opened  by  some  of  the  post- 
office  authorities  in  the  United  States  ;  and  so  it  is  said  the 
commission  was  not  close  under  the  hands  and  seals  of  the 
commissioners  or  of  one  of  them.  Close  does  not  mean  that 
it  shall  be  closed  against  air  and  water,  but  close  so  that  it 
may  not  be  read :  McLeod  v.  Torrance,  13  U.  C.  Q.  B.  146; 
Doe  d.  Parke  v.  Henderson,  7  U.  C.  Q.  B.  188  ;  Atkins  v. 
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Palmer,  4  B.  &  Al.  377  ;  Simma  v.  Henderson,  10  Q.  B. 
1015,  1025 ;  In  re.  Saunderson,  29  L.  J.  C.  P.  264,  6  Jur. 
N.  S.  1373 ;  Stebbins  v.  Anderson,  20  U.  C.  Q.  B.  239. 

The  return  by  one  commissioner  is  good,  although  more 
than  one  be  named  in  the  commission.  The  omission  of  the 
<  J.'  in  the  plaintiff's  name  in  the  endorsation  is  of  no  moment, 
because  no  endorsation  is  necessary.  The  evidence  was  with 
the  commission  when  produced,  although  not  attached  to  it ; 
it  may,  however,  have  been  annexed  when  it  was  returned. 
The  affidavit  of  the  taking  of  the  commission  is  made  by 
Byrne,  while  he  is  called  Birne  in  the  commission  :  this 
objection,  if  it  be  one,  is  within  the  rule  of  idem  sonans. 

And  lastly,  it  is  said  the  affidavit  of  due  taking  is  not  pro- 
perly entituled,  because  the  words  plaintiff'  and  'defendant^ 
are  not  written  at  length,  but  are  contracted  4  PlfiV  and  '  Def. 
This  however  is  not  an  objection  at  all,  and  at  any  rate  not  to 
such  an  affidavit  as  this  is  :  McLeod  v.  Torrance,  3  U.  C. 
Q.  B.  146 ;  Comstoch  v.  Burrowes,  13  U.  C.  Q.  B,  439. 

As  to  the  marriage,  it  was  proved  in  fact  to  have  been  per- 
formed at  Syracuse,  in  the  State  of  New  York,  according  to 
the  law  of  that  State ;  but  it  was  also  valid  as  a  Jewish  mar- 
riage: Lindo  v.  Belisario,  1  Hag.  Cons.  Rep.  216-261. 

The  writing  spoken  of  by  the  defendant  is  not  the  contract 
of  marriage,  but  a  writing  which  was  made  after  the  marriage 
ceremony  was  over  and  perfected.  That  a  marriage  in  accord- 
ance with  the  laws  of  the  United  States  was  proved,  is  sub- 
mitted, under  the  following  authorities :  Harris  v.  Rickett,  4 
H.  &  N.  1 ;  Roger  v.  Hadley,  32  L.  J.  Ex.  241,  S.  C.  9 
Jur.  N.  S.  898 ;  Allen  v.  Pink,  4  M.  k  W.  140. 

As  to  translations  of  documents  in  a  foreign  language  into 
English,  reference  is  directed  to  Taylor  on  Ev.,  4th  Ed.  983-; 
Shore  v.  Wilson,  9  CI.  &  Fin.  555,  556,  566,  567. 

The  proof  of  criminality  was  sufficiently  established.  It  is 
impossible  in  most  cases  to  prove  actual  guilt  conclusively. 
Codogan  v.  Codogan,  2  Hag.  Con.  Us.  4  (Note) ;  Chambers 
v.  Chambers,  1  Hag.  Con.  Rs.  444 ;  Williams  v.  Williams, 
1  Hag.  Con.  Rs.  299 ;  Elwes  v.  Mutes,  1  Hag.  Con.  Rs. 
269  ;  Wood  v.  Wood,  4  Hag.  Eccl.  Rep.  138  (note  C.)  He 
also  cited  the  following  authorities,  that  the  defendant  should 
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be  confined  now  to  the  objections  which  he  took  at  the  trial : 
Hibbert  v.  Johnston,  Rob.  &  Har.  Digest,  "  Commission,"  9, 
H.  T.  6  Vic. ;  Cameron's  Dig.  1843,  p.  16 ;  Farrell  v. 
Stephens,  17  U.  C*  Q.  B.  250 ;  Comstock  v.  Galbraith,  21 
U.  C.  Q.  B.  297 ;  Bunnel  v.  Whitlaw,  14  U.  C.  Q.  B.  241- 
M.  C.  Cameron,  Q.  C,  McMichael  with  him,  contra. — 
When  the  commission  was  attempted  to  be  used  at  the  trial, 
the  objections  stated  were  taken  to  its  admissibility,  and  leave 
was  then  reserved,  without  any  objection  by  the  plaintiff's 
counsel  to  the  defendant  to  move  to  enter  a  nonsuit  in  case 
the  objections  should  be  found  to  be  maintainable.    At  the 
close  of  the  plaintiff's  case  these  objections  were  renewed, 
and  then  it  was  that  the  plaintiff's  counsel  objected  to  any 
leave  being  reserved  to  the  defendant  to  move;  but  this  ob- 
jection could  not  do  away  with  the  leave  which  he  had  before 
consented  to  being  reserved  to  the  defendant ;  and,  therefore, 
the  defendant  is  entitled  to  press  these  objections,  not  only 
as  grounds  for  a  new  trial,  but  as  causes  of  nonsuit.  The 
objection  to  the  evidence  not  being  attached  is  not  only  a 
formal  one, — it  is  one  of  substance;  because  the  evidence 
referring  to  a  commission  as  annexed,  which  is  not  annexed, 
is  not  properly  identified.    It  is  also  objected  that  the  com- 
missioners took  the  oath  of  office  before  a  third  person, 
instead  of  swearing  each  other,  according  to  the  terms  of  the 
commission ;  and  that  the  affidavit  of  the  due  taking  of  the 
commission  refers  to  certain  oaths,  as  "second"  and  "third," 
having  been  taken ;  while  these  second  and  third  oaths  are 
from  the  papers  not  being  annexed  not  described  in  any 
manner  so  as  to  be  known  what  oaths  it  is  which  are  thus 
referred  to.     Further,  an  affidavit  with  "  plaintiff "  and 
"defendant"  contracted,  is  objectionable:  Chafe  v.  Parr, 
2  Q.  B.  U.  C.  98.    The  answers  to  these  interrogatories  are 
not  sufficiently  answered  :  By  an  v.  Cullen,  1  Cham.  Rep. 
229.    The^objection  that  the  commission  was  not  close  at  the 
time  it  was  produced  to  be  used  in  evidence,  was  a  valid 
objection  to  its  admissibility,  because  the  statute,  for  sufficient 
reasons,  has  expressly  provided  for  this,  and  there  was  no 
evidence  explaining  how  it  was  that  it  was  in  such  a  condition. 
The  marriage  of  the  plaintiff  was  not  properly  proved : 
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Catherwod  v.  Caslon,  13  M.  &  W.  261.  The  evidence  of  the 
foreign  law  was  not  that  a  marriage  such  as  that  spoken  of 
in  the  evidence  in  writing  was  a  good  marriage,  but  only  that 
a  marriage  between  two  persons  of  opposite  sex,  the  man 
sixteen  or  upwards,  and  the  woman  fourteen  or  upwards,  was 
a  civil  contract,  and  was  a  valid  marriage  in  New  York 
State. 

All  that  took  place,  which  is  called  a  marriage,  was  a 
bethrothal  only,  according  to  the  case  before  mentioned,  of 
Lindo  v.  Belisario,  because  a  Jewish  marriage  was  contem- 
plated and  intended  by  the  parties,  and  not  a  marriage  of  a 
purely  civil  character,  according  to  the  local  law  of  New 
York  State;  and  a  writing  is  an  essential  part  of  the  Jewish 
ceremony  of  marriage :  without  it  there  could  be  no  perfect 
marriage.  The  writing  here  spoken  of  and  produced,  but 
not  proved  or  explained,  was  not  a  mere  record  of  a  marriage 
performed,  but  was  the  contract  of  marriage  itself,  and 
should,  therefore,  have  been  proved,  as  the  only  means  of 
establishing  a  marriage  in  fact :  Horn  v.  Noel,  1  Camp.  61 ; 
Taylor  on  Ev.  4  ed.  391.  The  evidence  of  alleged  crimi- 
nality failed  altogether,  and,  such  as  it  was,  was  of  matters 
which  had  occurred  after  the  commencement  of  the  action. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  technical  objections  to  the  admissibility  of  the  com- 
mission and  the  evidence  accompanying  it,  which  are  men- 
tioned in  the  rule,  were  all  taken  by  the  defendant's  counsel 
at  the  trial,  and  we  think  he  is  entitled  to  take  them  now, 
for  leave  appears  to  have  been  reserved  to  him  at  the  trial 
when  he  did  take  them  to  move  upon  them  hereafter. 

These  objections  are :  1st.  The  commission  was  not  close 
under  the  hands  and  seals  of  the  commissioners,  or  one  of 
them ;  2nd.  It  was  not  endorsed  with  the  proper  style  of  the 
eause,  the  endorsement  being  "  Abraham  Frank,"  and  not 
"Abraham  J.  Frank;"  3rd.  The  evidence  taken  was  not 
attached  to  the  commission ;  4th.  The  affidavit  of  the  due 
taking  of  the  evidence  was  not  properly  entituled  in  this 
cause,  but  in  another  cause ;  5th.  The  return  was  separate 
from  the  schedule. 
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As  to  the  first  objection,  the  statute  requires  that  in  case* 
the  commission  shall  be  returned,  with  such  examination  and 
affidavit  thereto  annexed,  to  the  court  from  which  such  com- 
mission issued,  close  under  the  hand  and  seal  of  one  or  more 
of  the  commissioners,  the  same  shall  primd  facie  be  deemed 
to  have  been  duly  taken,  executed  and  returned,  and  shall  be 
received  as  evidence  in  the  cause,  unless  it  is  made  to  appear 
to  the  court  that  the  same  was  not  duly  taken.  The  commis- 
sion itself  directs  the  commissioners  to  "  take  such  examina- 
tion and  reduce  it  into  writing ;  and  when  you  shall  have  so 
taken  it,  you  are  to  send  the  same  without  delay  to  our  Court 
of  Common  Pleas  at  Toronto,  closed  up  under  your  seals, 
distinctly  set,  together  with  the  interrogatories,  cross-interro- 
gatories, and  viva  voce  questions,  and  this  writ,  to  be  filed  of 
record  in  the  said  court." 

As  the  defendant  has  acted  under  this  commission,  he  can- 
not now  say  that  the  commission  should  have  been  returned 
under  the  hands  and  seals  of  the  commissioners,  or  of  one  of 
them,  when  the  commission  speaks  only  of  the  return  being 
made  under  the  seals  of  the  commissioners.  The  objection, 
then,  that  the  commission  was  not  under  the  hands  and  seals 
of  the  commissioners,  or  on  one  of  them,  cannot  properly  be 
taken,  because  the  commission  does  not  require  it  to  be  under 
hand  at  all ;  but  as  a  fact,  the  commission  was  under  the  hand 
and  seal  of  a  commissioner,  though  not,  as  it  is  said,  close 
under  his  hand  and  seal.  The  statute  and  commission  are  in 
other  respects,  as  to  the  return,  substantially  alike.  The 
return  is  to  be  made  to  the  Court  of  Common  Pleas  close,  &c; 
but  whether  it  was  so  returned  to  that  court,  we  cannot  tell, 
as  there  was  no  evidence  on  that  point ;  although  we  should 
probably  assume  that  it  had  been  returned  in  the  manner  in 
which  it  was  produced  at  the  trial,  especially  as  the  clerk  of 
assize  stated  that  it  was  in  the  same  state  at  the  trial  that  it 
was  when  he  got  it  from  the  clerk  of  the  Court  of  Common 
Pleas ;  and  as  the  proof  that  the  commission  had  been  duly 
executed,  lay  upon  the  party  producing  and  using  it.  But 
when  we  find,  in  the  order  for  the  commission,  that  either 
party  may,  after  its  return,  open  it,  &c,  as  before  stated,  we 
cannot  say  we  must  assume  it  not  to  have  been  returned  close 
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vby  the  commissioners  as  they  were  commanded,  or  that  it  may 
not  have  been  opened  by  the  parties  who  had  the  liberty  of 
doing  so.  It  was  not  urged  at  the  trial  that  it  had  not  been 
opened  by  the  parties,  and  probably  it  was  not ;  but  this  we 
only  surmise ;  and  it  is  not  improbable  as  a  fact  that  the 
whole  parcel  was,  when  it  was  produced  at  the  trial,  just  in 
the  same  condition  as  it  was  when  it  was  received  by  the 
clerk  of  the  Common  Pleas  from  the  post-office  here ;  and  as 
a  fact  too,  it  is  scarcely  probable  that  the  commissioners 
transmitted  the  parcel  in  an  envelope,  which  had  been  care- 
fully closed  with  some  adhesive  substance,  and  under  the 
hand  and  seal  of  one  of  them,  and  yet  left  it,  as  the  judge  at 
the  trial  said  it  appeared  to  have  been,  burst  at  the  end.  It 
was  suggested  on  tlfe  argument,  that  it  was  probable  the 
parcel  had  been  torn  at  the  end  in  the  post-office  department 
in  the  United  States  for  the  purpose  of  discovering  the  con- 
tents, during  the  present  disturbed  state  of  that  country,  and 
it  is  most  likely  that  the  bursting  at  the  end  was  occasioned 
in  that  manner. 

While,  therefore,  the  specific  enquiry  and  exception  were 
not  made  at  the  trial,  as  to  whether  the  parcel  may  not  have 
been  opened  under  the  authority  of  the  judge,  and  as  such  a 
parcel  is  subject  in  its  transit  to  many  risks,  especially  at  the 
present  times,  we  ought  to  assume  the  commissioners  have 
done  their  duty,  by  returning  it  to  the  Court  of  Common 
Pleas  close,  &c,  and  more  particularly  as  the  learned  Judge 
was  of  opinion  at  the  trial  that  the  covering,  though  burst  at 
the  end,  "  was  scarcely  enough  broken  to  allow  of  the  paper 
coming  out :"    Atkins  v.  Palmer  (4  B.  &  Al.  377). 

The  statute,  too,  does  not  declare  that  a  commission  in  such 
a  condition  shall  not  be  receivable  by  the  court,  but  declares 
that  if  it  be  returned  close,  &c,  "the  same  shall  prima  facie 
be  deemed  to  have  been  duly  taken  and  shall  be  received  in 
evidence,"  &c. ;  so  that,  although  the  commission  might  not 
be  strictly  close,  &c,  it  does  not  follow  it  might  not  neverthe- 
less be  receivable  in  evidence  :  McLeod  v.  Torrance  (3  U. 
C.  Q.  B.  146);  Doe  d.  Parke  v.  Henderson  (7  U.  C.  Q.  B. 
188.)  Suppose  the  parcel  were,  with  the  mail  in  which  it  was, 
sunk  in  the  water  for  several  days,  or  partially  consumed 
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by  fire,  and  in  either  case  injured  to  the  extent  to  which 
the  present  covering  was  hurt,  the  judge  might  on  satisfactory 
evidence  of  these  facts  admit  the  evidence ;  or,  suppose  one 
of  the  commissioners  were  to  bring  the  commission  and  evi- 
dence into  court  and  deliver  it  there  at  the  trial  with  his  own 
hand,  and  were  to  state  that  since  the  close  of  the  commission 
the  papers  had  never  been  out  of  his  hand,  and  that  they 
were  then  in  exactly  the  same  state  as  they  were  when  the 
proceedings  were  finally  closed,  why  should  not  the  commis- 
sion he  produced  not  be  receivable  in  evidence  when  the 
statute  does  not  forbid  it  ? 

Close  under  the  hand  and  seal,  &c,  we  suppose  should 
receive  the  meaning  which  the  words  ordinarily  bear  when 
applied  to  parcels  generally  which  are  transmitted  through 
the  post-office.  A  letter  is  usually  quite  close,  so  that  no  part 
of  the  contents  can  be  seen ;  but  many  documents  are  closed 
up  and  passed  through  the  post-office  which  are  not  wholly 
closed  or  enclosed ;  and  we  are  not  prepared  to  say  that  a 
document  quite  enclosed  in  an  envelope,  excepting  that  one 
end  of  the  covering  is  burst,  is  not  a  document  which. may  be 
called  close  or  closed  ;  or  that  a  parcel  folded  and  secured  by 
tape  or  cord  merely,  so  that  it  cannot  be  read  or  opened 
without  force,  is  not  also  a  document  which  may  properly  be 
called  close  or  closed,  especially  when  the  opening  was 
scarcely  large  enough  to  allow  of  the  papers  coming  out. 

The  second  objection  we  think  of  no  moment,  for  there  need 
be  no  endorsement  made  of  the  cause  at  all. 

The  third  objection  is  one  arising  upon  the  defendant's 
construction  pf  the  statute.  The  commission  does  not  require 
the  evidence  to  be  attached,  and  the  statute,  even  upon  this 
construction,  does  not,  as  before  mentioned,  declare  that  in 
case  the  examination  is  not  attached  it  shall  not  be  receivable 
in  evidence.  The  words  of  the  statute  shew,  we  think,  that 
the  "  thereto  annexed"  means  that  the  affidavit  of  due  taking 
of  the  examination  is  to  be  attached  to  the  examination,  and 
not  that  the  examination  is  to  be  attached  to  the  commission. 
But  then  it  was  urged  that  the  affidavit  of  due  taking,  which 
is  annexed  to  the  examination,  speaks  of  "the  commission 
hereto  annexed,"  while  it  is  not  annexed ;  but  this  is  only  in 
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the  description  of  the  commissioners,  when  after  giving  their 
place  of  abode  and  callings  it  is  added,  "  commissioners  named 
in  the  commission  hereto  annexed."  In  the  other  parts  of 
the  affidavit  the  commission  is  referred  to  as  "  the  said  com- 
mission," or  "the  commission."  We  think  this  objection 
must  fail. 

The  fourth  objection,  as  explained  in  the  argument,  is,  that 
the  words  after  the  parties'  names  are  contracted,  "  plf." 
instead  of  plaintiff,  and  "deft."  instead  of  defendant.  We 
should  not  have  understood  from  the  objection  taken  that  this 
is  the  defect  intended  to  have  been  taken  :  the  objection  is, 
that  the  affidavit  was  "  not  properly  entituled  in  the  cause, 
'  but  in  another  cause.'  "  If  the  affidavit,  then,  is  not  enti- 
tuled in  another  cause,  the  objection  fails,  for  the  exception  is 
restricted  by  these  latter  words,  as  in  a  breach  that  the  defen- 
dant had  not  used  the  farm  in  a  husband-like  manner,  "  but 
on  the  contrary  had  committed  waste,"  the  allegation  limits 
the  plaintiff  to  proof  of  such  acts  of  unhusband-like  farming 
as  amounts  to  waste :  Harris  v.  Mantle  (3  T.  R.  307).  The 
rule  in  entituling  affidavits  is,  that  "  it  must  clearly  appear 
from  the  title  of  the  affidavit,  which  of  the  parties  are  plain- 
tiffs, and  which  are  defendants  ; "  and  there  is  no  case  but  the 
one  referred  to  in  2  U.  C.  Q.  B.  98,  which  shews  that  the 
words  so  contracted  are  objectionable.  The  cases  referred 
to,  of  McLeod  v.  Torrance  and  ComstocJc  v.  Burrowes,  are 
directly  against  the  force  of  this  objection  in  this  proceeding. 
We  think,  then,  restricted  as  it  is,  and  also  on  the  more 
general  ground  that  it  is  no  defect,  it  must  fail  also. 

The  fifth  objection  does  not  arise  upon  either  the  statute  or 
the  commission.  The  affidavit  of  due  taking  is  probably  the 
formal  return,  or  may  be  taken  in  the  place  of  it,  when  it  is 
made  by  a  commissioner,  although  in  all  cases,  as  the  commis- 
sion is  a  writ,  there  should,  perhaps,  according  to  the  usual 
practice  of  the  court,  be  a  short  return  endorsed  upon  the 
commission  itself.  There  is  a  return  in  this  case,  but  it  states 
that  the  execution  of  the  commission  will  appear  "by  the 
schedule  and  papers  thereto  annexed,"  and  the  examination 
and  affidavit  of  due  taking  are  not  annexed  to  the  commission, 
but  are  separate  from  it.    We  are  not  required  to  say  how 


FRANK  V.  CARSON. 


153 


rigidly  such  an  imperfect  return  might  be  enforced,  if  the 
objectiou  were  clearly  taken ;  but  it  is  not  objected  that  there 
is  no  return  to  the  commission,  or  that  the  return  is  defective; 
the  only  objection  is  that  the  return  is  separate  from  the  sche- 
dule, and  that  we  do  not  conceive  fairly  hits  the  objection 
which  was  argued  and,  perhaps,  intended  to  have  been  raised. 
We  think  this  objection  must  ,  fail  also. 

We  must  now  point  out  what  would,  we  think,  have  been  an 
objection  of  a  more  serious  character  to  the  reception  of  this 
evidence,  if  it  had  been  taken  at  the  trial,  in  order  that  the 
same  risk  may  not  arise  in  any  other  case,  and  that  the  form 
of  commission  may  be  altered  to  suit  every  class  of  witnesses 
who  may  be  required  to  give  evidence.  The  commission 
directs  the  examinations  of  the  witnesses  to  be  had  on  their 
respective  "  corporal  oaths  or  affirmations,  to  be  first  taken 
before  you  or  either  of  you  upon  the  Holy  Evangelists,"  &c; 
while  Julius  Jacobs,  Abraham  Levy,  Rebecca  Cohen  and  Israel 
Harrison,  being  all  Jews,  are  certified  to  have  taken  their 
corporal  oaths  respectively  upon  the  book  of  Genesis.  The 
form  of  administering  the  oath  is  of  no  consequence  in  law,  so 
long  as  it  is  administered  in  such  form  and  with  such  ceremo- 
nies as  the  parties  declare  to  be  binding  on  their  consciences. 
The  commission,  therefore,  should  be  adapted  in  its  terms  to 
the  rules  of  the  law. 

Some  other  formal  exceptions  were  taken  at  the  trial,  and 
were  argued  before  us,  which  we  do  not  see  are  within  the 
terms  of  the  rule.  We  do  not,  therefore,  say  anything  of 
them,  although  we  have  no  idea  that  they  could  have  prevailed 
if  we  had  been  obliged  formally  to  have  disposed  of  them. 

The  other  portions  of  the  rule  to  be  considered  are,  that  the 
verdict  was  contrary  to  law  and  evidence ;  that  the  marriage 
was  not  proved,  inasmuch  as  the  contract  of  marriage  had 
been  reduced  to  writing,  and  it  was  not  translated  or  proved ; 
and  that  there  was  no  evidence  of  the  wrong  complained  of 
having  been  committed. 

As  to  the  proof  of  the  wrongful  act  complained  of,  the  jury 
had  to  infer  it  from  the  following  facts :  that  the  person 
alleged  to  be  the  plaintiff's  wife  left  the  plaintiff's  house,  and 
went  to  board  at  a  house  on  Esther-street,  at  which  house  her 
11  n.  s. — vol.  r. 
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husband  was  not  living  ;  that  there  was  evidence  from  whicb 
the  jury  might  infer  that  the  defendant  bought  and  had  sent 
to  this  house  while  she  was  there  a  bedstead  and  mattress ; 
that  the  defendant  was  seen  at  this  house  at  all  hours ;  that  he 
acknowledged  she  was  at  his  place ;  that  they  were  frequently 
seen  together,  and  driving  together  ;  that  she  had  bought 
materials  for  shirts,  and  had  them  sent  to  the  defendant's 
place ;  that  the  defendant  wrote  the  telegram  which  was  sent 
to  the  plaintiff  at  Syracuse,  and  signed  it  "  Loo  Carson," 
manifestly  meaning  Louisa  Carson,  Louisa  being  her  Christian 
name,  and  Carson  the  defendant's  surname ;  that  he  admitted 
he  kept  a  woman;  and  that  one  of  the  witnesses,  from  all 
he  said,  thought  she  was  his  "fancy  woman."  It  is  not 
required  that  direct  evidence  of  the  fact  of  adultery  shall 
be  given,  as  this,  it  is  said,  would  render  the  relief  of  the 
husband  almost  impracticable.  It  is  sufficient  to  prove  merely 
proximate  acts,  and  this  will  unquestionably  sustain  the  whole 
of  the  averment.  These  proximate  circumstances  must  be 
such  as  by  former  decisions,  or  in  their  own  nature  and 
tendency,  satisfy  the  legal  conviction  of  the  court  that  the 
criminal  act  has  been  committed,  and  the  court  will  draw  the 
inference  which  these  acts  unavoidably  lead  to. 

The  fact  of  a  plaintiffs'  wife  accompanying  a  man  to  a 
ihouse  of  ill-fame  (Kenrich  v.  Kenrich,  4  Hag.  Ec.  Rep.  138  ; 
Wood  v.  Wood,  in  note  (b)  of  the  same  report) ;  that  the 
plaintiff's  wife  being  with  the  defendant  at  his  father's  resi- 
dence, left  it  in  the  evening  together ;  that  he  returned  alone 
•about  ten  o'clock  at  night,  and  she  about  two  hours  after- 
wards, much  agitated,  and  remained  in  the  house  all  night ; 
that  immediately  after  this  they  both  disappeared  from 
England  ;  that  it  was  not  proved  they  eloped  together ;  and 
were  not  known  to  have  returned  for  many  months  after- 
wards (Oatherwood  v.  Caslon,  1  C.  &  Marsh.  431);  that 
the  plaintiff  s  wife,  being  estranged  from  her  husband,  is  con- 
stantly with  a  young  man,  living  together  in  the  same  house, 
though  under  the  bare  appearance  of  separate  beds ;  wherever 
she  is,  he  is  there  also  (Chambers  v.  Chambers,  1  Hag.  444) ; 
that  the  wife  renewed,  after  marriage,  her  acquaintance  with 
a  young  man  she  had  been  intimate  with  before  marriage ; 
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that  after  this  renewal  of  acquaintanceship,  she  carried  on  a 
clandestine  correspondence  with  him,  sending  him  her  por- 
trait and  receiving  his  in  return ;  that  soon  after  her  marriage 
she  treated  her  husband  with  neglect,  absenting  herself  from 
him  for  several  hours  together ;  that  being  in  Paris  together, 
she  was  joined  by  the  young  man  at  the  railway  station  the 
moment  her  husband  took  his  departure  for  England ;  that 
he  visited  her  during  the  day  at  her  lodgings,  and  again  at 
night,  she  being  at  the  time  partly  undressed ;  that  after 
remaining  some  time  in  the  sitting-room,  they  both  vainly 
urged  the  servant  woman  to  go  to  bed;  that  he,  alleging 
illness,  went  into  the  wife's  bed,  while  she  sat  by  the  side  of  it ; 
that  although  the  servant  sat  up  all  night  until  about  six  in 
the  morning,  and  during  that  time  went  frequently  into  the 
bed-room,  the  two  Were  nevertheless  left  alone  for  consider- 
able periods  together ;  that  after  that  he  continued  to  visit 
her  once  or  twice  daily,  remaining  with  her  for  about  an  hour 
at  a  time,  and  that  on  these  occasions  they  went  out  walking 
together,  and  once  drove  out  in  a  carriage,  and  were  absent 
for  a  considerable  time  (Davidson  v.  Davidson,  2  Jur.  N.  S. 
547) are  all  cases  where  the  proximate  acts  were  held  to 
be  sufficient  evidence  from  which  the  criminal  act  might  be 
inferred  to  have  been  committed.  In  not  one  of  them  do  the 
proximate  acts,  coupled  with  the  admissions  of  the  defendant 
in  this  case,  constitute  so  stringent  a  body  of  evidence  as 
there  is  here,  from  which  criminality  may  be  inferred 

In  this  case,  while  the  plaintiff's  wife,  as  she  is  represented 
to  be,  was  separate  from  her  husband,  she  is  supplied,  as  the 
jury  must  have  believed,  with  a  bedstead  and  mattress  By 
the  defendant  at  the  house  where  she  was  boarding  ;  and  as 
she  was  supplied  with  these  articles,  it  is  not  improbable  he 
also  supplied  her  with  others,  and  that  he  even  paid  her 
board,  for  she  is  not  shewn  to  have  had  the  means  of  doing 
so  herself.  That  he^  an  unmarried  man,  visited  at  her  resi- 
dence at  all  hours  of  the  day,  and,  as  the  jury  must  have 
believed,  visited  her/  for,  as  they  were  often  seen  walking 
and  driving  together,  it  is  not  improbable,  as  he  visited  at 
the  house  where  she  was  living,  that  it  was  to  visit  her  he 
went  there ;  that  he  admitted  he  kept  a  woman,  and,  as 
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the  jury  must  ha  ye  believed,  that  he  kept  this  woman  as 
his  mistress,  and  that  he  wrote  the  telegram  from  her  to  her 
own  husband,  calling  her  by  his  own  name  of  Carson,  as  if 
she  were  his  wife,  in  which  telegram  he  says,  in  her  name, 
"I  cannot  see  you;  I  have  plenty  of  Canada  money.  Loo 
Carson  — looking  at  all  these  facts  and  circumstances,  it  is 
impossible  to  say  that  they  are  not  evidence  against  him, 
more  or  less  cogent,  of  the  fact  of  adultery  having  been 
committed. 

Who  was  the  woman  he  kept  ?  Certainly  the  woman  he 
was  walking  and  driving  with,  and  visiting  at  all  hours  of 
the  day,  and  the  woman  he  called  after  himself  in  the  tele- 
gram which  he  wrote  for  her.  There  can,  therefore,  be  no 
doubt  that  this  woman  is  the  same  person  who  is  claimed  by 
the  plaintiff  to  be  his  wife,  and  very  little  reasonable  doubt 
that  with  all  this  intercourse  and  freedom,  there  were  oppor- 
tunities for  criminal  intercourse,  and  that  as  such  intercourse 
was  for  such  improper  purpose,  these  opportunities  were  not 
neglected  by  the  parties. 

We  have  no  evidence  where  they  walked  or  drove  to,  or 
how  long  they  were  absent,  or  how  long  he  continued  his 
visits  to  her :  the  only  witness  who  speaks  of  these  visits, 
said  "  he  did  not  remain  long  at  a  time but  all  the  jury 
had  to  be  satisfied  of  was,  in  the  language  of  Dr.  Lushington, 
in  the  case. of  Robinson  v.  Hobimon^  "that  a  crimina^ 
attachment  subsisted  between  the  parties,  and  that  opportu- 
nities occurred  when  the  intercourse  which  it  is  satisfied  the 
parties  intended  to  indulge  might  with  ordinary  facility  have 
taken  place ;"  and  we  think  the  jury  were,  upon  the  evidence, 
quite  warranted  in  finding  the  defendant  guilty  of  the  wrong- 
ful act  complained  of. 

In  such  a  case  it  must  be  borne  in  mind,  that  no  new  trial 
is  ever  granted  unless  the  adultery  be  denied,  which  has  not 
been  done ;  although  we  must  say  the  case  was  not  as  fully 
brought  out  as  we  presume  it  could  have  been.  There  was 
no  explanation  of  the  circumstances  of  the  wife  leaving  her 
husband's  home  and  moving  to  Esther-street ;  whether  the 
defendant  was  in  any  way  concerned  in  this  change,  or  that 
he  even  knew  her  before  that  time ;  nor  was  it  explained 
how  long  the  defendant  stayed  at  Esther-street  when  he 
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visited  there ;  nor  how  the  telegram  came  to  be  written  ;  nor 
whether  she  was  privy  to  the  use  of  her  name  by  the  name 
of  the  defendant ; — so  that  the  wrongful  act  was  not  as  fully 
proved  as  we  believe  it  well  might  have  been. 

Then  as  to  the  question  of  the  marriage  of  the  plaintiff 
with  the  woman  he  alleges  to  be  his  wife,  the  evidence 
shews  very  clearly  that  she  became  a  Jewish  convert  for  the 
purpose  of  her  marriage  with  the  plaintiff,  and  that  the 
marriage  was  solemnized  as  between  two  Jews  according  to 
the  ceremony  and  ritual  of  the  Jewish  church  in  New  York 
State.  According  to  the  language,  then,  of  Sir  ¥m.  Scott, 
in  the  case  of  Jones  v.  Robinson  (2  Phil.  285),  in  which 
it  appears  a  Jewess  was  married  to  a  Christian  after  the 
Christian  form,  "  she  conformed  in  this  respect  to  the 
Christian  religion,  so  she  submits  to  restrictions  of  that 
form,  and  is  bound  to  the  consequences  if  she  departs  from 
them."  The  plaintiff  contends  the  marriage,  as  proved  at 
the  trial,  was  perfect,  according  to  the  Jewish  law,  indepen- 
dently of  locality ;  or  that  at  any  rate  it  is  valid,  indepen- 
dently of  the  religious  persuasion  of  the  parties,  according  to 
the  laws  of  the  state  where  it  was  celebrated.  The  defen- 
dant insists  that  the  parties  intended  to  conform  only  to  the 
Jewish  law,  and  not  to  the  general  municipal  law  of  the 
country  where  the  marriage  took  place,  and  that  the  ques- 
tion of  marriage  or  no  marriage  must,  therefore,  be  deter- 
mined only  by  the  Jewish  law  ;  and  that,  according  to  that 
law,  no  perfect  marriage  ever  was  celebrated  between  the 
parties,  but  at  the  most  only  some  proceeding  equivalent  to 
betrothment ;  because  there  was  no  written  contract  of 
marriage  produced,  and  such  a  contract  is  an  essential  part 
of  every  such  ceremonial  to  constitute  it  a  full  and  valid 
marriage. 

There  was  some  such  document  entered  into  at  the  time 
of  this  marriage,  and  produced  at  the- trial,  in  the  Hebrew 
language ;  and  it  was  also  proved  by  Israel  Harrison,  one 
of  the  witnesses  examined  by  commission,  who  is  a  sub- 
scribing witness  to  it,  and  who  said  "  This  is  the  very  paper 
that  was  signed  at  the  time."  But  there  was  no  translation 
of  it  made  for  the  court  or  jury,  and,  as  a  fact,  neither  the 
court  nor  jury  knew  the  meaning  or  effect  of  it.  There 
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should  have  been  a  translation  of  this  document  made  and 
submitted  to  the  jury  to  constitute  it  proper  evidence  ;  and 
as  there  was  not,  it  cannot  be  said  to  have  been  proved,  and 
not  being  proved,  so  far  as  this  trial  was  concerned,  it  must 
be  considered  as  if  it  had  never  existed,  according  to  the 
maxim,  "  de  non  apparentibus  et  non  existentibus  eadem  est 
ratio"  In  addition  to  the  references  on  the  argument  as  to 
translations,  see  Zenobio  v.  Oxtell  (6  T.  R.  169) ;  Jenkins  v. 
Phillips  (4  C.  &  P.  766) ;  Gether  v.  Capper  (18  C.  B.  866) ; 
Amann  v.  Damur  (8  C.  B.  N.  S.  597).  The  question,  then, 
really  is,  whether  this  was  a  valid  marriage  without  a  con- 
tract in  writing,  being  celebrated  between  two  Jews;  or 
was  valid  according  to  the  law  of  the  State  of  New  York, 
if  the  plaintiff  can  rely  upon  that  law  on  this  occasion. 
The  facts  stated  on  this  point  are  to  the  effect,  that  the  cere- 
mony was  performed  by  a  Jewish  priest,  in  due  form,  as  it 
was  usually  done,  who,  according  to  the  laws  of  the  State  of 
New  York,  is  authorized  to  celebrate  matrimony,  at  the 
house  of  the  plaintiff's  father  in  Syracuse,  in  the  State  of 
New  York,  according  to  the  Jewish  service  and  faith,  and  that 
there  were  two  bridegrooms  and  two  bridesmaids,  and  forty 
or  fifty  spectators  present  at  the  time.  The  bridegroom  and 
bride  were  brought  from  separate  rooms,  according  to  the 
Jewish  custom,  and  brought  before  the  priest:  the  priest 
took  the  ring  from  the  finger  of  the  bridegroom,  and  put  it 
on  the  finger  of  the  bride :  she  had  the  meaning  of  all  this 
explained  to  her,  and  she  understood  it,  and  assented  to  it : 
he  went  through  the  form  in  Hebrew :  after  he  put  the  ring 
upon  her  finger  he  said,  in  English,  that  should  bind  them 
together  as  man  and  wife  forever :  the  parties  immediately 
thereafter  lived  as  husband  and  wife  at  Syracuse  for  about 
two  years.  All  that  is  necessary  for  a  legal  marriage  in 
Syracuse  is,  for  the  parties  publicly  to  go  through  with  a 
ceremony,  by  which  they  promise  to  be  to  each  other  hus- 
band and  wife :  the  parties  repeat  after  the  priest  the  words, 
"  By  this  ring  I  marry  you,  according  to  the  law  of  Moses, 
and  promise  to  live  with  you  as  husband  [or  wife]  as  long  as 
we  are  alive;"  and  these  parties  did  repeat  these  words 
after  the  priest :  the  minister  pronounced  them  to  be  man 
and  wife :  that  putting  the  ring  on  the  wife's  hand  is  the 
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bond  of  marriage.  Then  it  is  further  added,  as  to  the  con- 
tract :  Julius  Jacobs  said,  "  I  have  seen  a  contract  of  mar- 
riage between  the  parties,  written  in  the  Hebrew  language : 
after  the  contract  is  entered  into  tfley  live  together  as  hus- 
band and  wife."  Abraham  Levy  said,  "  There  is  a  contract 
of  marriage  in  Hebrew :  *  *  *  I  saw  it  signed :  the  parties 
should  live  together :  I  do  not  mean  to  say  they  should  do 
so  to  make  the  marriage  valid."  Israel  Harrison  said, 
"  There  is  a  contract  of  marriage,  written  in  Hebrew,  pre- 
pared by  the  minister :  the  husband  and  witnesses  sign  it : 
it  is  not  necessary  they  should  do  anything  afterwards  to 
make  the  marriage  valid :  *  *  *  it  was  signed  at  the  time 
of  the  marriage." 

None  of  these  witnesses  say  that  the  written  contract  is 
an  essential  ceremonial  or  part  of  the  marriage,  or  that  it 
would  be  either  invalid  or  informal  without  it.  The  twenty- 
fourth  question,  to  which  they  answer,  .does  not  raise  the 
question  of  the  effect  of  this  contract  on  the  marriage,  or  of 
its  necessity.  The  questions  which  apply  to  the  regularity, 
completeness  and  validity  of  the  marriage  ceremonials  and 
the  marriage  itself,  are  the  11th,  22nd  and  23rd;  and  none 
of  the  answers  to  them  shew  that  any  written  contract  was 
an  essential  or  even  a  usual  part  of  the  ceremony.  The  ring 
is  spoken  of  as  the  "  bond  of  marriage,"  but  the  contract  is 
nowhere  so  referred  to.  The  only  witness  who  answers  the 
23rd  interrogatory  fully  is  Israel  Jacobs,  and  he  said,  W I 
understand  that  all  that  is  necessary  for  a  legal  marriage  in 
Syracuse  is,  for  the  parties  publicly  to  go  through  with  a 
ceremony,  by  which  they  promise  to  be  to  each  other  hus- 
band and  wife." 

In  the  face  of  this  testimony,  and  the  general  concurring 
evidence  of  the  other  witnesses  on  the  same  point,  which  we 
must  accept  as  sufficient  evidence  in  answer  to  an  interro- 
gatory bearing  directly  upon  the  subject  of  enquiry,  we 
cannot  assume,  on  the  inconclusive  language  used  by  the 
witnesses  in  answer  to  a  question  not  raising  the  validity  or 
effect  of  the  contract  upon  the  marriage,  that  a  written 
contract  of  marriage  is  a  necessary  and  essential  part  of  the 
proceeding,  and  that  the  marriage  itself  must  be  imperfect 
or  invalid  without  it.   From  what  Levy  says  of  it,  one  might 
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infer  that  the  object  and  purport  of  it  was  that  the  parties 
should  live  together ;  and  yet,  he  says,  it  was  not  necessary 
they  should  actually  do  so  to  make  the  marriage  valid. 

According  to  the  ca$e  of  Lindo  v.  Belisario,  this  cere- 
monial was  a  perfect  Jewish  marriage,  for  there  it  was 
expressly  determined,  upon  the  unanimous  testimony  of  all 
the  witnesses  who  were  examined,  and  of  the  professors, 
rabbis,  and  different  bodies  whose  opinions  were  taken,  that 
a  written  contract  was  not  an  essential  pari:  of  the  Jewish 
marriage  1&V.  "What  is  there  called  I&dicshim,  is  the 
solemn  and  mutual  declaration  made,  in  Hebrew  terms,  at 
the  delivery  of  the  ring ;  and  the  delivery  of  the  ring  itself, 
and  this  with  consummation,  is  perfect  marriage  :  without 
it,  it  is  merely  betrothment,  and  the  husband  has  not  the 
rights  of  marriage.  Subsequent  cohabitation  is  equivalent 
to  what  is  there  explained  as  Rupa.  See  also  Goldsmid  v. 
Bromer  (1  Hag.  Cons.  Rep.  324). 

The  cases  cited  of  Harris  v.  Ricketl,  Roger*  v.  Wtdley, 
and  Allen  v.  Pink,  establish,  that  when  the  agreement 
between  the  parties  is  complete  by  parol,  it  is  not  ahected 
at  all  by  a  part  of  it  being  in  writing,  if  the  parties  did  not 
mean  that  the  written  memorandum  should  contain  the 
whole  agreement. 

In  Wake  v.  Harrop  (6  II.  &K  775),  Bramwcll,  B,,  says: 
"  It  should  be  borne  in  mind  that  a  written  contract  not 
under  the  seal  is  not  the  contract  itself,  but  only  evidence, 
the  record  of  the  contract :  *  *  *  *  it  is  always  open 
to  the  parties  to  show  whether  or  not  the  written  document 
is  the  binding  record  of  the  contract." 

The  case  of  Horn  v.  Noel  (1  Camp.  61),  does  not  shew 
that  a  written  contract  is  generally  required  to  constitute  a 
valid  marriage  between  Jews ;  for  there  it  appeared  that  the 
ceremony  which  took  place  at  the  synagogue  was  merely  a 
ratiiieation  of  a  previous  written  contract ;  and,  as  that  con- 
tract was  essential  to  the  validity  of  the  marriage,  it  was 
necessary  to  prove  it,  which  was  done.  But  that  case 
cannot  be  supposed  to  state  the  general  law  on  the  subject, 
in  opposition  to  the  elaborate  exposition  which  it  received 
in  the  case  of  Lindo  v.  Belisario,  the  appropriate  tribunal 
for  the  disposal  of  such  matters. 
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"We  corns,  therefore,  to  the  conclusion  that  isMa  marriage 
is  valid  according  to  the  evidence  which  we  have  of  the 
ceremonials  and  requisites  of  the  Jewish  law,  and  this 
whether  the  lady  be  regarded  as  a  Jewess  or  a  Christian ; 
(Goodman  v.  Goodman,  4  Jnr.  N".  S.  1220,  affirmed  on 
appeal  before  the  Lords  Justices,  5  Jur.  ZEST.  S.  902,)  and  on 
the  testimony  given  by  the  witnesses  under  the  commission. 
Independently  of  this  peculiar  law,  it  is  very  clear  on  read- 
ing the  evidence  of  Mr.  Riegal,  before  referred  to,  that  the 
marriage  was  and  is  a  valid  marriage  according  to  the 
general*  law  of  the  State  of  New  York,  where  it  was  per- 
formed, the  general  rule  of  law  being  that  a  marriage,  valid 
according  to  the  law  of  the  place  where  it  is  celebrated,  is 
good  everywhere  else :  Story's  Conflict  of  Zaivs,  sees.  79,  80, 
81,  113;  and  it  is  said  to  be  "  the  safest  course  always  to 
be  married  according  to  the  laws  of  the  country  "  where  the 
ceremony  is  performed,  "  for  then  no  question  can  be 
t  stirred :"  Heeding  v.  Smith  (2  Hag.  Cons.  Heps.  385,  6) ; 
Story's  Conflict  of  Laws,  ss.  119, 120, 121 ;  Lacon  v.  Higgins 
(3  Starkie,  178) ;  although  it  is  not  pretended  that  the  lex 
loci  will  sanction  marriages  prohibited  by  the  laws  of  the 
country  of  which  the  parties  are  subjects,  for  such  prohibi- 
tion follows  them  everywhere  :  Fenton  v.  Livingstone 
(5  Jur.  K  S.  1183). 

Such  a  marriage,  then,  as  the  present,  conformable  to  the 
special  law  of  the  Jews,  and  sanctioned  by  the  general  laws 
of  the  country  where  it  took  place,  cannot  be  impeached, 
because  there  was  also  accompanying  it  a  written  memo- 
randum of  the  marriage,  so  long  as  the  validity  of  the 
ceremony  does  not  depend,  and  we  know  it  does  not,  upon 
the  tact  and  existence  of  such  a  writing.  It  may  be  evi- 
dence of  the  contract,  but  it  is  not  the  only  evidence  by 
which  it  can  be  sustained.  Payment  may  be  proved  as  a 
fact,  although  a  receipt  may  have  been  taken  :  and  marriage 
may  be  proved  by  parol,  although  a  register  of  it  lias  been 
preserved. 

Wo  think,  in  this  case,  a  great  deal  of  trouble  might  have 
been  spared  to  us  if  the  proper  means  had  been  taken  before 
the  trial  to  have  procured  a  translation  of  this  Hebrew  con- 
tract.   Two  copies  of  it  were  informally  furnished  to  us 
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during  the  argument,  one  by  each  party,  and  both  transla- 
tions furnished  by  persons  residing  in  this  country;  and 
no  doubt  there  are  many  others  to  be  found  here  who  could 
have  given  the  proper  translation  if  they  had  been  applied 
to  in  time ;  but  we  cannot  understand  why  one  of  the  wit- 
nesses to  it,  and  who  was  examined  under  the  commission, 
should  not  have  been  asked  to  explain  the  document  to 
which  he  testified,  and  which  was  laid  before  him  at  the 
time  of  his  examination.  If  this  had  been  done,  it  might 
have  been  made  to  appear  that  this  instrument  is  not  the 
contract  of  marriage  properly,  but  is  that  contract  which  is 
called  in  Lindo  v.  Belisario  "  Ketubah,"  or  what  the  hus- 
band binds  himself  to  give  to  his  wife  for  dower. 
"We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Featherston  v.  McDonell. 

Conveyance  in  fee  by  infant — Confirmation — Title  by  estoppel. 

Where  the  defendant,  during  nonage,  conveyed  in  fee,  without  title  thereto, 
certain  land,  in  pursuance  of  the  "  Act  to  facilitate  the  conveyance  of  Real 
Property,"  to  the  grantor  of  the  plaintiff;  and,  though  fifteen  years  had  in 
the  meantime  elapsed  since  attaining  his  majority,  took  no  steps  to  repudiate 
his  deed,  until  he  defended  on  this  ground  an  action  of  ejectment  brought 
against  him  to  recover  the  land,  a  conveyance  of  which  had  in  the  interim, 
and  after  the  conveyance  to  the  plaintiff,  been  made  to  him  (defendant)  by 
the  person  entitled  thereto :  Held,  that  the  defendant's  deed  was  merely 
voidable,  not  void,  and  that  being,  therefore,  good  until  avoided,  it  might  be 
assumed,  from  the  circumstances  of  the  case,  under  the  power  given  to  the 
court  to  draw  inferences  of  fact,  that  the  defendant  had  confirmed  the  deed, 
and  that  he  could  not  now  avoid  it  by  setting  up  in  this  suit  the  defence  of 
infancy  at  the  time  of  its  execution,  inasmuch  as  it  had  become  confirmed 
before  the  action  brought. 

Grace  v.  Whitehead  (7  Grant,  591)  remarked  upon. 

Held,  also,  that  the  deed  in  question  operated  by  way  of  estoppel,  and  that  the 
title  subsequently  acquired  by  the  defendant  passed  at  once  to  the  plaintiff. 
Todd  v.  Cain  (16  U.  C.  R.  516)  and  Doe  McGill  v.  Shea  (2  U.  C.  Q.  B.  483) 
distinguished. 

This  was  an  action  of  ejectment,  to  recover  possession  of 
the  east  half  of  lot  No.  20,  in  the  8th  concession  of  the  town- 
ship of  Osgoode,  in  the  county  of  Carleton. 

The  cause  was  taken  down  to  trial  at  the  fall  assizes  of 
1864,  at  the  city  of  Ottawa,  before  the  Chief  Justice  of  this 
court. 
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At  the  trial  it  appeared  that  the  lot  in  question  was 
patented  on  the  14th  September,  1828,  to  Duncan  MeDonell, 
who,  by  his  last  will  and  testament,  devised  the  land  as 
herinafter  mentioned,  and  who  died  in  1834. 

His  eldest  son  and  heir-at-law,  Donald  William  MeDonell, 
on  the  22nd  January,  1847,  conveyed  the  lot  to  Alexander 
MeDonell,  the  defendant,  who,  on  the  21st  September,  1847, 
in  pursuance  of  the  Act  to  facilitate  the  conveyance  of  Heal 
Property,  in  consideration  of  £100,  conveyed  and  granted 
to  Isabella  McDonald,  of  the  township  of  Osgoode,  widow, 
her  heirs  and  assigns,  the  said  lot,  containing  by  admeasure- 
ment 100  acres,  more  or  less. 

Isabella  MeDonell,  on  the  11th  August,  1860,  mortgaged 
the  lot  in  fee  to  the  plaintiff,  to  secure  £200,  payable  in 
five  years,  with  interest  at  12  per  cent.,  payable  annually. 

By  the  will  of  Duncan  MeDonell,  the  patentee,  which  was 
proven,  the  land  was  devised  to  Donald  MeDonell,  the  son 
of  his  brother  Alexander,  and  also  of  Isabella  MeDonell. 

On  the  2nd  April,  1863,  the  devisee,  Donald,  the  son  of 
Alexander  and  Isabella,  in  consideration  of  $50,  conveyed 
the  land  in  fee  to  the  defendant,  Alexander,  who  had  made 
the  deed  to  Isabella  on  the  21st  September,  1847.  It  was 
proved  that  defendant  was  born  on  the  31st  January,  1828, 
and  consequently  was  but  nineteen  years  and  a  little  over 
seven  months  old  when  he  made  that  deed. 

It  further  appeared  that  when  the  deed  of  1847  was  made 
by  the  defendant  to  Isabella,  she  and  her  son  Duncan  were 
living  on  the  lot,  and  that  the  mother  continued  to  reside 
there  until  her  death,  which  happened  before  the  deed  of 
1863  was  made. 

A  verdict  was  directed  to  be  entered  for  the  defendant, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him, 
if  the  court  should  be  of  opinion  that  under  the  facts  of  the 
case  the  plaintiff  ought  to  recover ;  the  court  to  be  at  liberty 
to  draw  inferences  of  fact. 

In  Michaelmas  term  last,  G.  &  Patterson,  for  the  plaintiff, 
obtained  a  rule  nisi,  pursuant  to  leave  reserved,  to  set  aside 
the  defendant's  verdict  and  to  enter  a  verdict  for  plaintiff,  on 
the  ground  that  the  plaintiff's  title  had  been  established  by 
the  evidence  under  the  deed  from  the  defendant,  Alexander 
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McDoneH.  to  Isabella  McDonell.  which  had  not  been  avoided 
by  Alexander  McDonell  on  coming  of  age,  but  had  in  fact 
been  confirmed  by  him,  and  under  the  title  of  Isabella 
McDonald  ,  acquired  by  possession  of  the  laud  in  question. 

J.  S.  McDonald,  Q.  C,  shewed  cause. — As  it  was  clearly 
shewn  that  the  defendant,  when  he  conveyed,  had  no  title 
to  the  land,  his  assignee  can  take  nothing  from  him,  and  her 
possession  cannot  be  considered  as  a  possession  in  herself, 
because  her  son  was  living  with  her,  and  he  was  the  true 
owner  in  possession,  and,  therefore,  no  possession  could  run 
against  him.  The  only  ground  on  which  plain  tin  can  suc- 
ceed ?  gainst  Alexander  is,  that  the  deed  of  1847  operated 
by  way  of  estoppel ;  and  when  he  acquired  the  title,  in  1863, 
this  fed  the  estoppel,  and  the  estate  of  Isabella  McDonelPs 
assignee  then  became  an  estate  in  interest.  But  this  cannot 
be ;  for  the  deed  of  184T  was  given  when  he  was  an  infant, 
and  was  either  void  on  that  account,  or,  if  only  voidable, 
was  not  confirmed  in  any  way  after  he  became  of  age.  He 
could  not  have  done  any  act  that  would  have  effectually 
repudiated  the  deed ;  for  if  he  had  brought  ejectment,  he 
could  not  have  shewn  he  had  any  title.  No  estoppel  can 
arise  under  such  a  conveyance  as  was  made  by  the  defendant, 
Alexander,  to  Isabella.  He  cited  Todd  v.  Cain  et  al.,  16 
U.  0.  Q.  B.  616 ;  Doe  dem  McGill  v.  Shea,  2  U.  C.  Q.  B.  483. 

C  S.  Palter  son,  contra. — The  deed  of  Alexander  has  been 
confirmed,  for  it  is  only  voidable,  and  not  void :  Zouch  v. 
Parsons,  Burrowes,  1794 ;  Perkins,  sec.  154 ;  MePherson  on 
Infants,  467;  Doe  Jackson  v.  Woodruff,  7  U.  C.  Q.  B.  332 ; 
Mills  v.  Davis,  9  U.  C.  C.  P.  510.  Allowing  time  to  elapse 
without  repudiating  the  deed  or  contract  is  evidence  of 
ratification :  jV.  IT.  Railway  Co.  v.  McMichael,  5  Ex.  114 ; 
Cork  and  Bandon  Railway  Co.  v.  Cazenove,  10  Q.  B.  935  > 
Dullin  and  Wicldow  Railway  Company  v.  Blade,  8  Ex. 
181;  Harris  v.  Wall,  1  Ex.  122;  Mawson  v.  Slain,  10  Ex. 
206 ;  Shepherd's  Touchstone,  313 ;  Dart  on  Yendors,  3rd  ed. 
13.  The  delay  was  a  ratification  :  Alexander  might  have 
repudiated  the  deed  by  giving  notice,  by  making  an  entry 
on  the  land,  and  by  bringing  ejectment  :  for  if  Isabella 
McDonell  entered  under  him,  she  could  not  set  up  any 
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defence  against  his  title.  As  to  fche  estoppel,  reference  is 
directed  to  Doe  Irvine  v.  Welder,  2  U.  C.  Q.  B.  224 ;  Cuth- 
berison  v.  Irvmg,  4  IT.  &  X.  742 ;  S.  C.  6  IT.  &  N.  135 :  and 
generally,  attention  is  called  to  Doe  Boulton  v.  Walker,  8 
U.  C.  Q.  B.  571 ;  Doe  Eadenhurst  v.  McLean,  6  U.  0.  Q.  B. 
530 ;  Slator  v.  Brady,  14  Ir.  C.  L.  Ex.  61. 

Richakds,  C.  J.,  delivered  the  judgment  of  the  court. 

Som?  of  the  questions  arising  in  this  cause  have  been  clearly 
settled  by  the  decided  cases  in  our  own  courts,  and  it  will 
only  be  necessary  to  consider  one  or  two  points,  in  order  to 
come  to  a  conclusion  how  we  ought  to  decide  this  case. 

To  take  the  decided  points  first.  Doe  Irvine  v.  Welster, 
and  subsequent  cases  thereto  in  the  Court  of  Queen's  Bench 
in  this  Province,  decide,  that  the  effect  of  an  estoppel,  as 
to  the  title  created  in  that  way  by  deed,  is  to  vest  the  estate 
in  the  grantee  and  those  claiming  under  him;  so  that  if  the 
grantor  acquires  a  title  subsequently  to  his  deed,  the  estate 
at  once  passes  to,  and  becomes  an  estate  in  interest  in,  the 
grantee  in  the  first  deed.  Mills  v.  Dmis,  in  this  court,  also 
decides  that  the  deed  of  an  infant  is  not  void,  but  only  void- 
able ;  and,  as  a  consequence,  it  would  be  good  until  the  infant 
took  some  steps  to  avoid  it. 

Supposing  the  estate  to  have  been  vested  in  Alexander 
McDonell  in  1847,  when  he*  made  the  deed  to  Isabella 
McDonell,  has  he  done  any  act  to  avoid  that  deed,  and  if 
so,  what  are  the  acts,  and  when  did  he  do  them  ?  If  the  acts 
avoiding  the  deed  were  not  done  until  he  had  confirmed  it, 
then  I  apprehend,  if  the  deed  was  once  confirmed,  after  he 
became  of  age  he  could  not  afterwards  avoid  it. 

From  the  time  of  the  deed  to  Isabella  McDonell  up  to  the 
defending  of  this  action  in  April  1863,  as  far  as  we  have  any 
information  on  the  subject,  though  he  has  been  of  age  since 
January  1849,  he  has  done  no  act  to  repudiate  his  deed. 
Tie  had  more  than  fourteen  years,  before  putting  in  the 
defence  to  this  action,  within  which  to  decide  if  he  would 
avoid  the  conveyance  made  by  him,  and  his  takiug  no  steps 
to  do  so  would  certainly  be  evidence  to  go  to  a  jury  that  he 
had  affirmed  the  deed.  When  anything  passes  to  an  infant 
by  a  deed,  it  is  clearly  his  duty  to  repudiate  it  within  a 
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reasonable  time,  unless  he  wishes  to  be  considered  as  affirm- 
ing it,  and  it  is  equally  imperative  on  him  to  disavow  the 
deed  if  he  does  not  intend  to  be  bound  by  it.  The  deed 
being  good  until  it  is  repudiated,  those  who  hold  an  estate 
under  it,  after  a  reasonable  time  has  elapsed,  are  warranted 
in  assuming  that  it  is  not  the  intention  of  the  grantor  to 
avoid  the  deed,  and  they  would  then  go  on  and  improve  the 
estate;  but  if,  after  making  valuable  improvements,  the 
grantor  were  allowed  to  repudiate  the  deed  and  take  back 
the  land,  it  would  be  working  a  gross  injustice.  If  the  pur* 
chaser  from  the  infant  could  not  infer,  after  a  reasonable 
time,  thai;  the  infant  confirmed  his  deed,  the  effect  would  be 
that  he  would  be  deterred  from  cultivating  or  improving  the 
property,  and  this  certainly  would  be  contrary  to  the  well 
established  rule  of  law,  that  it  is  the  interest  of  the  public 
that  land  should  be  cultivated  and  improved.  In  Holmes  v. 
Bloyg  (8  Taunt.  38),  Dallas,  J.,  said :  I  agree  that  in  every 
instance  of  a  contract  voidable  only  by  an  infant  on  coming 
of  age,  the  infant  is  bound  to  give  notice  of  disaffirmance  of 
such  contract  in  reasonable  time;  and  if  the  case  before  the 
court  were  that  simple  case,  I  should  be  disposed  to  hold  that 
as  the  infant  had  not  given  express  notice  of  disaffirmance 
within  four  months,  he  had  not  given  notice  of  disaffirmance 
within  reasonable  time."  It  is  true,  that  was  a  case  relating 
to  the  purchase  of  a  lease,  but  I  see  no  reason  why  the  lan- 
guage, general  as  it  is,  may  not  properly  apply  to  disaffirming 
any  contract  which  is  only  voidable.  The  case  of  Slator  v. 
Brady  (1-1  Ir.  C.  L.  Ex.  Gl)  decides,  that  giving  another  lease, 
after  the  lessor  became  of  age,  of  the  same  premises  for  the 
same  period  of  time,  and  perhaps  something  more,  does  not 
necessarily  repudiate  the  first  lease,  granted  whilst  the  lessor 
was  an  infant:  the  lease  could  only  be  avoided  by  some 
notorious  act,  such  as  ejectment,  entry,  demand  of  possession, 
or  the  like,  or  at  least  no  tice.  A  voidable  deed  is  valid  until 
some  act  is  done  to  avoid  it,  and  it  lies  on  those  who  claim 
in  opposition  to  the  deed  to  shew  that  such  act  has  been  done : 
Allen  v.  Allen  (2  Dru.  &  W.  307),  S.  C.  (1  C.  &  L.  427),  is 
authority  for  this  proposition. 

As  Alexander  McDonell  did  not  do  any  act  for  fifteen 
years  after  he  became  of  age  to  avoid  this  deed,  I  think  that 
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is  evidence  to  go  to  a  jury  that  he  affirmed  it,  particularly 
as  it  is  not  pretended  that  he  lived  abroad,  or,  living  in  that 
neighbourhood,  was  not  in  a  position  to  do  some  act  to  avoid 
the  deed,  if  he  desired  to  do  so.  As  we  are  to  draw  infer- 
ences of  fact,  I  think  we  may  well  assume,  from  the  evidence 
that  he  did  affirm  the  deed.  If  so,  his  putting  in  the  defence 
to  this  action  now,  cannot,  as  already  remarked,  avoid  it,  as, 
in  our  view  of  the  facts,  it  had  become  a  completely 
affirmed  deed  long  before  the  bringing  of  the  action. 

Is  this  deed  one  out  of  which  an  estoppel  can  arise  ?  It 
is  not  like  the  deed  in.  the  cases  of  Todd  v.  Cain  and  Doe 
McGUlw  /Shea,  where  all  that  the  deed  purported  to  convey 
was  simply  the  right  of  the  grantor  in  the  land,  and 
where  the  bond  which  accompanied  it  shewed  clearly  that 
he  had  not  4ny  Hilc  to  the  land.  But  here,  by  the  words 
of  the  deed  and  by  virtue  of  the  statute,  the  grantor,  in 
consideration  of  £100,  grants  the  lot  and  all  houses,  &c, 
profits,  emoluments  and  appurtenances  whatsoever  to  the 
land  belonging,  and  also  the  reversion  or  reversions,  remain- 
der or  remainders,  rents,  issues  and  profits  of  the  same,  and 
every  part  and  parcel  thereof,  and  all  the  estate,  &c,  both 
at  law  and  in  equity,  of  the  grantor  in  the  land,  and  every 
part  thereof,  to  Isabella  McDonell,  her  heirs  and  assigns, 
forever.  It  is  true,  there  are  no  covenants  for  seisin  or 
further  assurance,  but  the  instrument  for  a  ^alicl  considera- 
tion purports  to  grant  the  land  to  the  grantee  forever.  On 
the  face  of  it  the  grantor  does  not  assume  to  do  more  than 
grant  the  land,  and  all  his  right  to  it.  The  reasoning  of  Sir 
J.  B.  Robinson,  in  Doe  Irvine  v.  Webster,  shews  clearly  that 
the  doctrine  of  estoppel,  applies  to  a  deed  in  the  form  that 
this  is,  whether  it  operates  as  a  grant  or  as  a  deed  of  bargain 
and  sale,  for  it  purports  to  grant  the  land  itself,  and  not 
merely  any  supposed  claim  which  the  grantor  may  have  to  it. 

In  principle,  then,  I  see  no  reason  why  the  defendant 
should  succeed  in  this  action.  If  he  had  owned  the  land 
when  the  deed  of  1847  was  executed,  the  estate  would  have 
vested  in  Isabella  McDonell  by  virtue  of  that  deed,  though 
defendant  was  an  infant  when  he  made  it;  and  in  1860, 
When  the  mortgage  to  plaintiff  was  made,  from  the  lap?e  of 
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time  that  had  intervened  from  the  date  of  the  deed  to 
Isabella  McDonell,  it  would  he  assumed  that  he  confirmed 
that  deed  after  ha  became  of  age,  then  her  title  would  have 
been  perfect.  As  soon  as  the  deed  to  Isabella  became  the 
valid  and  effectual  deed  of  the  defendant,  I  see  no  reason 
why  it  should  not  operate  by  way  of  estoppel ;  and  then  as 
soon  as  he  acquired  the  title  by  the  deed  of  1863,  that  title 
at  once  passed  to  the  assignee  of  Isabella  McDonell,  the 
present  plaintiff,  and  perfected  his  estate. 

It  co  ay  be  urged  that  Alexander,  after  he  became  of  age, 
discovered  that  he  had  no  title  to  the  land;  and  as  he  had 
given  Isabella  no  covenants  for  title  or  further  assurance,  he 
had  oo  particular  in  teres!;  io  avoiding  the  deed,  and  therefore 
took  no  steps  to  do  so ;  that  he  knew  he  could  not  success- 
fully bring  ejectment,  as  she  did  not  enter  under  his  deed, 
and,  therefore,  there  were  no  steps  he  could  take  to  avoid  it. 
There  is  no  reason  why  he  should  not  have  given  a  notice  to 
avoid  it,  if  he  desired  to  do  so,  and  if  he  thought  the  deed 
would  do  him  no  harm,  as  he  had  not  given  any  covenants, 
that  would  seem  to  be  a  good  reason  why  he  should  take  no 
trouble  to  avoid  it ;  that  being  indifferent  about  it,  he  did 
not  care  to  avoid  It.  As  he  did  nothing  to  avoid  it,  the 
authorities  would  seem  to  justify  a  jury,  and  the  court  now, 
in  inferring  that  he  did  not  intend  to  avoid  it,  and  conse- 
quently that  he  affirmed  it. 

Such  being  the  state  of  things,  he  has  no  right  to  com- 
plain now,  when  he  purchases  apparently  for  $50  the  same 
property  which  he  sold  for  £100  years  ago,  when  he  had  no 
title,  that  the  law  will  not  permit  him  to  keep  it,  but  trans- 
fers the  same  by  virtue  of  the  deed  he  made  so  many  years 
before,  and  which  he  never  up  to  that  time  had  repndiated. 
If  the  doctrine  of  estoppel  never  works  more  injustice  than 
it  apparently  does  in  this  case,  it  will  not  be  very  abhorrent 
to  the  law. 

Our  attention  has  been  directed  to  the  case  of  Grace  v. 
"Whitehead  (7  Grant,  U.  C.  Chancery  cases,  591),  which  seems 
to  assume  that  the  deed  of  an  infant  is  absolutely  void. 
"We  do  not  think  that  the  lamented  Vice-Chancellor  Esten 
intended  to  aflirm  that  as  a  generally  established  legal  pro- 
position.   It  was  not  necessary  for  the  decision  of  the  case 
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before  him  that  such  a  view  of  the  law  should  be  upheld, 
for  he  sustained  the  right  of  the  mortgagee  to  recover  the 
purchase  money  of  the  premises  covered  by  the  mortgage, 
on  the  ground  that  the  unpaid  vendor  could  do  so  without 
the  aid  of  the  mortgage. 

"We  are  of  opinion  that  the  rule  absolute  to  enter  a  ver- 
dict for  plaintiff  should  go. 

Eule  absolute  to  enter  a  verdict  for  the  plaintiff. 


Graham  v.  Stewart. 

Commission  to  take  evidence — Enclosure  open  at  both  ends — Admissibility  in 
evidence — Mistake  in  style  of  cause  fatal — New  trial. 

A  commission  to  take  evidence,  which  is  produced  at  the  trial  contained  in 
an  envelope  open  at  both  ends,  though  otherwise  well  secured,  and  under 
the  hand  and  seal  of  the  commissioner,  is  properly  admitted  in  evidence,  it 
appearing  that  it  arrived  at  the  Toronto  post-office  in  that  state,  and  there 
being  no  suspicion  of  its  having  been  tampered  with  by  either  of  the  parties 
interested. 

Held?  also,  that  it  is  always  open  to  a  party  to  explain  to  the  satisfaction  of 
the  presiding  judge  how  an  enclosure  of  the  kind  became  open,  and  that 
the  reception  of  it  in  evidence  being  a  matter  resting  very  much  with  the 
judge,  the  court  will  not  be  disposed  to  interfere  with  him  in  the  exercise 
of  his  discretion. 

Held,  also,  that  a  mistake  in  the  entitling  of  the  cause  in  the  commission  (the 
defendant  having  been  styled  William  instead  of  Samuel)  was  fatal  to  it ; 
that  the  taking  of  the  evidence  under  it  was  a  void  proceeding,  and  the 
evidence  not  entitled  to  be  treated  as  binding,  though  taken  under  oath ; 
and  that  the  jury  having  probably  been  greatly  influenced  in  their  verdict 
by  the  evidence  so  taken,  a  new  trial  ought  to  be  granted. 

This  was  an  action  for  money  payable  by  the  defendant  , 
to  the  plaintiff  for  the  defendant's  use,  by  the  plaintiff's 
permission,  of  messuages  and  lands  of  the  plaintiff,  and  for 
money  due  on  an  account  stated,  to  which  the  defendant 
pleaded  never  indebted. 

The  cause  was  tried  at  the  last  fall  assizes  for  York  and 
Peel  before  Mr.  Justice  John  Wilson,  when  a  verdict  was 
found  for  the  plaintiff  and  $162  damages. 

On  behalf  of  the  plaintiff  a  commission,  under  which 
evidence  had  been  taken,  was  produced  at  the  trial. 

The  plaintiff's  counsel  proposed  to  open  the  commission : 
the  package  appeared  to  have  been  torn  at  the  ends :  Mr. 
Campbell,  the  clerk  of  assize,  stated  that  he  received  it  so 
from  the  clerk  (of  the  Court  of  Common  Pleas),  who  stated 
12  u.  s. — VOL.  I. 
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that  so  far  as  he  could  learn  it  had  been  opened  at  the  lines 
by  the  American  authorities. 

Edward  Bennett  sworn,  said  :  "  I  am  a  clerk  in  the  post 
office :  this  packet  came  yesterday  in  this  state  :  I  made  the 
memorandum  :  I  got  the  letter  and  the  newspapers :  the 
mail  bag  was  opened  by  the  clerks  in  the  inner  office :  I 
can't  say  in  which  bag  it  came." 

It  was  opened  subject  to  the  objection,  and  when  opened, 
it  was  objected  that  the  defendant  was  called  Daniel  instead 
of  Samuel  in  the  affidavit  of  execution,  and  that  he  was 
called  William  in  the  body  of  the  commission.  It  was  there- 
upon decided  that  the  commission  should  be  withheld  for  a 
time  :  if  put  in  it  was  to  be  subject  to  these  objections. 

One  James  B.  Hall  was  then  examined  vivd  voce. 

R '.  A.  Harrison  next  proposed  to  amend  the  error  in  the 
commission.  He  produced  the  order  for  the  commission  to 
amend  by.  The  learned  judge  thought  that  he  had  no 
power  to  amend.  The  commission  was  then  put  in  and 
read  subject  to  the  objections. 

J.  H.  Cameron,  Q.C.,  had  leave  reserved  to  move  to  enter 
a  nonsuit  on  the  grounds  of  objection  taken,  should  there  be 
no  other  evidence  to  maintain  the  action.  Mr.  Cameron 
further  objected  that  the  affidavit  of  the  taking  was  not  pro- 
perly entitled.  The  evidence  under  the  commission  was  read. 

In  Michaelmas  Term  last,  J.  II.  Cameron,  Q.  C,  moved 
for  and  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground  that 
the  evidence  taken  under  the  commission  was  improperly 
received,  as  the  commisson  was  not  issued  in  the  proper  style 
of  this  cause  ;  that  it  was  not  returned  close  ;  and  that  the 
affidavit  of  due  taking  was  not  entitled  in  the  cause ;  and 
on  the  ground  that  the  verdict  was  against  law  and  evidence ; 
or  why  a  nonsuit  should  not  be  entered  on  the  leave  reserved, 
on  the  ground  that  the  plaintiff  could  not,  on  the  facts, 
sustain  his  count  for  use  and  occupation,  but  should  have 
declared  specially  according  to  the  facts. 

During  the  present  term  Robert  A.  Harrison  shewed 
cause.  He  referred  to  many  authorities  as  to  the  plaintiff's 
right  to  recover  for  use  and  occupation  as  he  had  declared  ; 
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but  Cameron,  for  the  defendant,  said  he  would  not  further 
press  this  point,  and  that  he  would  rely  only  on  the  inadmis- 
sibility of  the  commission. 

Harrison  then  referred  to  the  cases  which  he  had  cited 
and  commented  on  in  the  previous  term,  in  Frank  v. 
Carson*  as  supporting  the  regularity  and  the  admissibility 
of  the  commission  in  evidence,  and  contended  that  even  if 
the  commission  had  been  and  were  now  rejected  there  was 
still  sufficient  evidence  to  have  justified  and  sustained  the 
finding  for  the  plaintiff :  Bruff  v.  Connybeare,  13  C.  B. 
S.  263,  S.  C.  9  Jur.  ]ST.  S.  78 ;  Stindt  v.  Roberts,  5  D.  &  L. 
460,  S.  C.  12  Jur.  518. 

Cameron,  Q.  C,  contra. — The  commission  should  not  have 
been  admitted  at  the  trial :  it  was  not  close  as  required  by 
the  statute.  It  is  not  a  commission  in  this  cause,  nor  are 
the  affidavits  properly  entituled.  If  the  commission  were 
not  admissible  there  must  be  a  new  trial,  because  the 
evidence  which  was  read  under  the  commission  was  material 
to  the  plaintiff's  case,  and  was  read  by  him  when  he  feared 
his  case  would  break  down,  and  in  order  to  prevent  a  motion 
for  a  nonsuit  being  made ;  and  if  any  evidence  were  admitted, 
which  should  not  have  been  admitted,  the  court  will  not 
weigh  what  the  precise  effect  of  that  evidence  may  have 
been,  but  will  set  aside  the  verdict  altogether :  Ganton  v. 
Size,  22  U.  C.  Q.  B.  473,  2  Err.  &  App.  Ks.  368. 

A.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  objections  to  the  commission  are  1st,  That  the  com- 
mission and  the  papers  relating  to  and  accompanying  it 
were  not  close  /  but  were  merely  folded  up  and  put  inside  of 
an  envelope,  which,  although  fastened  round  with  tape  and 
properly  sealed,  was  nevertheless  open  at  each  end,  appa- 
rently torn  open,  so  that  the  enclosures  could  easily  have 
been  taken  from  it  and  replaced. 

2nd,  That  the  commission  was  issued  in  a  cause  of  William 
Graham  plaintiff,  and  William  Stewart,  the  younger,  defen- 
dant, which  was  not  this  cause,  and 

3rd,  The  two  affidavits  of  the  taking  of  the  evidence  and 
of  the  due  execution  of  the  commission  were  entituled  in 


*  See  pp.  145447. 
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the  cause  of  William  Graham,  plaintiff,  and  Daniel  Stewart 
the  younger,  defendant,  which  was  not  this  cause. 

The  commission  was  in  this  state  when  it  came  in  the 
mail  bag  to  the  post  office,  and  the  clerk  in  the  office  so 
noted  the  fact  upon  the  envelope.  The  commissioners  had 
apparently  done  their  duty  by  returning  the  commission  to 
the  court  from  which  it  issued  close  under  hand  and  seal, 
that  is,  by  placing  it  in  the  post  office  for  transmission  to 
the  court,  which  has  always  been  held  to  be  a  returning  by 
them  within  the  meaning  of  the  statute ;  and  no  doubt  they 
so  returned  the  commission  properly  closed  up  as  letters  and 
closed  packages  usually  are  closed ;  for  the  judge's  notes 
shew,  as  the  fact  most  probably  is,  that  the  parcel  was 
opened  in  the  United  States,  and  no  doubt  by  some  of  their 
authorities,  in  consequence  of  the  present  disordered  state  of 
that  country. 

In  Frank  v.  Carson  we  were  of  opinion  that  as  the  enve- 
lope had  not  been  opened  sufficiently  to  permit  the  enclosures 
to  be  withdrawn,  we  would  not  say  it  had  not  been  returned 
close  within  the  meaning  of  the  statute;  and  we  also  intimated 
our  opinion,  that  as  it  had  not  been  shewn  in  that  case  that 
the  parcel  had  been  delivered  to  the  clerk  of  this  court  in  the 
state  in  which  it  was  when  it  was  produced  at  the  trial, 
and  as  the  parties  had  by  the  order  in  that  case  the  right  to 
open  the  commission  after  its  delivery  into  this  court,  and 
to  take  office  copies,  we  could  not,  perhaps,  presume,  in  the 
absence  of  any  explanation  to  the  contrary,  that  the  commis- 
sion, if  opened  at  all,  had  not  been  opened  in  that  manner : 
it  might  have  been  rightly  so  opened,  and  the  maxim  omnia 
rite  esse  acta  ought  therefore  to  be  applied. 

The  order  for  the  commission  is  in  this  case  in  the  same 
form ;  but  there  can  be  no  such  presumption  made  here,  for 
the  clerk  in  the  post-office  says  that  the  parcel  arrived  there 
in  the  same  condition  in  which  it  was  afterwards  delivered 
out  of  the  office. 

We  must,  therefore,  determine  whether  a  commission 
returned,  as  this  one  has  been,  properly  by  the  commissioners, 
but  opened  in  the  course  of  transmission,  either  by  accident 
or  by  design,  by  no  one  either  a  party  to  or  in  any  way 
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whatever  interested  in  the  cause,  or  in  either  of  the  parties 
to  it,  must  be  rejected. 

The  statute  requires  that  the  commission  shall  be  returned 
to  the  court  close  under  hand  and  seal.  The  commissioners 
have,  so  far  as  they  could,  returned  it  to  the  court,  according 
to  the  requirement  of  the  statute ;  but  it  has  not,  in  fact, 
reached  the  court  dose,  &c.  If  it  had  come  to  the  court 
fully  closed  up,  it  might  still  have  been  rejected,  "if  it  had 
been  made  to  appear  to  the  court  that  the  same  had  not  been 
duly  taken ; "  for  the  formal  and  full  return  required  by  the 
statute  is  not  conclusive,  but  only  primd  facie  evidence  that 
the  commission  had  been  duly  taken,  executed  and  returned. 
We  are  not,  therefore,  of  the  opinion,  that  the  mere  fact  of 
the  commission  not  being  returned  into  court  intact,  must 
necessarily  be  a  cause  for  rejection ;  for  if  the  clerk  or  mes- 
senger, after  having  received  it  at  the  post-office  in  a  perfect 
condition,  were  by  mistake  to  tear  it  open,  thinking  it  was 
another  parcel,  or  were  it  to  meet  with  any  other  accident, 
by  which  that  which  was  close  became  open,  we  think,  upon 
an  explanation  of  the  fact  to  the  satisfaction  of  the  court, 
that  the  commission  might  be  rightly  received  in  evidence, 
as  having  been  duly  returned  to  the  court.  So  we  think  if 
some  such  accident  were  to  occur  in  the  post-office  here,  it 
might  also  be  received  upon  the  like  explanation  being 
given ;  and  so  we  think  the  commission  might  be  traced 
farther  back,  and  if  it  could  be  shewn  that  the  damage 
which  had  been  done  to  it  had  happened  in  the  railway 
cars,  or  in  the  foreign  post-office,  it  would  be  equally  in  the 
discretion  of  the  learned  judge  to  admit  the  evidence ;  for 
we  think  he  might  admit  it  if  it  were  brought  into  court  by 
the  commissioner  in  his  own  person  although  not  close. 

While,  therefore,  a  commission  in  the  present  form  is 
subject  to  observation,  and,  perhaps,  to  a  considerable  degree 
of  suspicion,  we  are  not  prepared  to  say  that  when  the  com- 
missioner has  done  all  that  he  was  required  to  do  to  have 
the  commission  duly  returned  to  the  court,  that  every  acci- 
dent happening  to  its  enclosure  shall  necessarily  exclude  it 
from  being  received  in  evidence,  notwithstanding  the  most 
satisfactory  explanation  is  afforded  that  it  was  by  accident, 
and  that  there  has  been  no  tampering  with  it  by  the  parties, 
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or  by  any  one  for  them,  or  the  remotest  cause  for  suspecting 
any  such  conduct. 

The  question  must  rest  very  much  with  the  presiding 
judge, in  every  case,  according  to  the  facts;  and  judging  in 
this  manner,  we  are  not  disposed  to  interfere  with  the  discre- 
tion exercised  by  the  learned  judge  on  this  occasion :  Cox 
v.  Newman  (2  V.  &  B.  168). 

The  next  objection,  that  the  commission  is  not  properly 
entituled  in  the  cause,  the  defendant  being  styled  William 
Stewart  the  younger,  while  his  proper  name,  and  the  name 
by  which  this  suit  is  carried  on,  is  /Samuel  Stewart  the 
younger,  we  think  is  a  fatal  objection.  There  is  no  such 
cause  as  the  one  specified  in  the  commission,  or  at  any  rate 
it  is  not  this  cause ;  and  we  think  the  evidence  taken  under 
it,  whether  the  witness  would  be  punishable  or  not  if  his 
evidence  were  false,  has  not  been  taken  in  such  a  manner 
as  entitles  it  to  be  treated  as  binding :  although  it  was 
apparently  given  under  the  solemn  sanction  of  an  oath,  it 
is,  as  it  now  stands,  a  void  proceeding,  so  far  as  this  cause  is 
concerned. 

It  is  not  necessary  to  refer  to  the  objection  to  the  entituling 
of  the  affidavits  of  caption. 

"We  are,  therefore,  compelled  to  say  whether  the  evidence 
which  was  read  under  the  commission  had  any  influence 
upon  the  verdict  which  was  rendered;  for  if  it  had,  the 
defendant  will  be  entitled  to  a  new  trial :  Rutzen  v.  Farr, 
(4  A.  &  E.  53.)  . 

The  question  at  the  trial  was,  whether  the  lease  of  the 
property  in  question  was  made  by  the  plaintiff  to  the 
defendant,  or  to  his  brother,  William  Stewart.  The  vivft 
voce  evidence  would  have  well  warranted  a  finding  for  the 
plaintiff;  but  if  the  verdict  had  been  for  the  defendant,  we 
could  not  say  it  had  been  given  against  the  evidence.  In 
this  state  of  the  testimony,  the  additional  and  very  conclusive 
evidence  of  Prosser,  the  witness  who  was  examined  under 
the  commission,  may  have  had  the  greatest  influence  upon 
the  result  of  the  trial.  He  declares  that  he  drew  the  lease 
at  the  request  of  the  plaintiff  and  the  defendant,  who  were 
both  present  at  that  time,  and  he  tells  why  William  was  not 
to  be  the  tenant :  he  says  that  the  defendant  assented  to  the 
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terms  of  the  lease,  and  that  he  then  acknowledged  himself 
to  be  in  the  possession  of  the  property,  and  William  Stewart 
to  be  his  agent.  All  this  evidence  was  to  the  very  point  of 
the  controversy,  and  mnst,  or  at  any  rate  may,  have  very 
greatly  influenced  the  jury  in  the  verdict  which  they  found. 

The  rule* must,  therefore,  be  absolute  for  a  new  trial, 
without  costs. 

Rule  absolute  for  new  trial,  without  costs. 


Date  v.  Gore  District  Mutual  Insurance  Company. 

Alteration  in  insured  premises — Balancing  of  risks. 

Where  one  of  the  conditions  of  a  policy  of  insurance  was,  "  if  the  risk  shall  be 
increased  by  any  means  whatever,  or  if  the  buildings  shall  be  occupied  in 
any  way  so  as  to  render  the  risk  more  hazardous  than  at  the  time  of  insuring, 
such  insurance  shall  be  void,"  and  after  the  effecting  of  the  insurance 
certain  alterations  were  made  in  the  premises  insured,  consisting  of  the 
removal  from  one  room  to  another  adjoining  it  of  a  couple  of  dye-kettles, 
a  different  disposition  of  the  flues  and  pipes  connected  therewith,  and  the 
erection  of  a  new  chimney,  thereby  to  a  slight  extent  increasing,  (if  con- 
sidered as  an  isolated  act,)  but  to  a  great  extent  diminishing,  the  risk,  and 
the  jury  found  that,  though  the  erection  of  the  chimney  did  per  se  increase 
the  risk,  yet  that  diminishing  it  in  one  place  and  increasing  it  in  another 
the  risk  on  the  whole  was  not  increased,  and  rendered  a  verdict  in  favor  of 
the  plaintiff,  Held,  (distinguishing  Heneker  v.  British  America  Insurance 
Company,  13  U.  C.  C.  P.  99)  that  there  was  no  good  reason  why  the  jury 
should  not  have  found  as  they  did,  and  a  rule  to  enter  a  verdict  for  the 
defendants  was  refused. 

The  pleadings  in  this  case  will  be  found  in  14  U.C.  CP.  502. 

The  cause  was  again  taken  down  to  trial  before  the  Chief 
Justice  of  Upper  Canada,  at  the  last  fall  assizes  for  the  county 
of  "Waterloo,  when  a  verdict  was  rendered  for  the  plaintiff 
for  $2,596. 

The  only  question  which  now  came  before  the  court  was 
the  issue  on  the  third  plea,  alleging  that  the  risk  in  the  goods 
insured  was  increased,  and  much  more  hazardous  than  at  the 
time  of  effecting  the  insurance. 

As  far  as  the  evidence  given  at  the  trial  was  applicable  to 
that  issue,  it  appeared  that  at  the  time  the  insurance  was 
effected  there  were  three  dye-kettles  placed  in  the  room  or 
building  on  the  premises,  on  which  premises  were  the  goods 
covered  by  the  policy.  The  sides  of  this  room  were  of  stone, 
the  ends  of  wood :  the  kettles  were  set  on  bricks,  which  were 
placed  on  the  floor  of  the  room,  which  was  of  plank  :  there 
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was  a  flue  from  each  kettle,  that  led  into  a  tin  or  iron  pipe, 
that  passed  up  through  the  ceiling  of  the  room,  and  thence 
into  the  chimney.  In  the  room  above  the  ceiling  there  was 
a  good  deal  of  wood  and  greasy  matter  about.  This  pipe 
had  set  fire  to  the  place  before  the  change  in  the  position  of 
the  flues  and  kettles ;  and  it  was  thought  desirable  to  alter 
the  dye-kettles  and  pipe,  both  for  the  sake  of  making  the 
premises  more  secure  from  fire,  and  because  they  wanted 
more  room  in  that  particular  part  of  the  building. 

After  the  policy  was  granted,  and  before  the  fire,  two  of 
the  dye-kettles  were  taken  from  the  room  where  they  had 
been,  and  were  placed  in  an  adjoining  room  or  building  on 
the  same  premises,  where  the  sides  of  the  room  were  also  of 
stone  and  the  ends  of  wood.  The  foundations  on  which 
they  were  placed  were  of  stone,  on  the  rock  up  to  the  water- 
line,  and  above  that  of  brick.  There  were  two  flues,  the 
smoke  from  one  of  which  went,  without  any  pipe,  into  a 
brick  chimney  directly ;  while  from  the  other  the  smoke  was 
led  by  a  tin  or  iron  pipe  into  the  same  chimney.  The  third 
kettle  remained  in  the  room  where  it  was  first  placed,  and 
was  used  for  heating  water ;  but  the  pipe,  instead  of  leading 
through  the  ceiling  into  the  room  where  the  wood  and  grease 
and  waste  of  the  woollen  factory  were,  was  so  altered  as  to 
lead  directly  into  the  chimney,  and  did  not  go  within  two 
and  a  half  feet  of  the  ceiling  above.  There  was  three  times 
as  much  pipe  on  the  premises  before  the  alteration  as  there 
was  afterwards,  and  the  pipes,  chimneys,  &c,  were  all  well 
secured.  There  were  two  places  in  which  fire  was  kept 
instead  of  one,  and  two  chimneys  leading  through  the  roof 
instead  of  one;  and  the  last  place  where  the  two  kettles 
were  put  was  a  little  nearer  where  the  tools  destroyed  by  the 
fire  were  kept,  than  the  first  was. 

For  the  defence  it  was  objected,  that  plaintiff's  case  was 
based  on  the  assumption  that  he  had  a  right  to  balance  risks, 
and  if  he  had  no  such  right,  he  had  proved  no  cause  of  action ; 
for  he  had  proved  that  in  one  place  he  had  increased  the  risk. 

The  learned  judge  declined  to  nonsuit,  and,  as  appears  from 
the  note  of  his  charge,  proposed  to  put  the  question  broadly 
to  the  jury,  whether  the  alteration  increased  the  risk,  all 
being  changes  within  the  building  by  taking  away  furnaces 
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and  kettles  from  one  place  to  another.  He  finally  concluded 
to  put  the  questions  to  the  jury  as  follow :  1st,  Was  the 
risk  increased  by  the  fact  of  a  new  chimney  being  erected 
where  none  was  before  %  2nd,  Whether  the  diminishing  of 
risk,  if  any,  in  one  place,  counterbalanced  the  increase  of 
risk  by  the  new  erection  in  the  other,  so  that  on  the  whole 
there  was  no  increase  of  risk  ? 

The  jury  found  that,  as  the  facts  were,  by  the  diminishing 
the  risk  in  one  place  and  increasing  it  in  another,  the  risk 
was  not  increased ;  that  the  erection  of  the  new  chimney, 
&c,  without  reference  to  the  old  erections,  did  increase  the 
risk:  they  found,  as  mentioned  already,  for  the  plaintiff, 
damages  $2,596. 

Leave  was  reserved  to  the  defendants  to  move  to  enter  a 
verdict  for  them,  if,  in  the  opinion  of  the  court,  the  finding 
as  to  the  increased  risk  in  law  entitled  them  to  a  verdict. 

In  Michaelmas  term  last,  Anderson,  pursuant  to  leave 
reserved,  moved  for  and  obtained  a  rule  nisi  to  enter  a  ver- 
dict for  the  defendants,  on  the  ground  that  the  facts  as  found 
by  the  jury  amounted  to  a  finding  in  favor  of  the  defendants. 

The  rule  was  enlarged  until  the  present  term,  when 

Freeman,  Q.  (7.,  shewed  cause. — The  question  of  whether 
an  alteration  increases  the  risk  or  not  must  always  be  a 
question  of  fact,  and  must  be  more  or  less  a  question  of  the 
balancing  of  risks.  If  the  insurance  company  had  stipu- 
lated, as  it  appears  some  companies  do,  that  there  should  be 
no  alteration  of  any  kind  in  the  premises  during  the  term  of 
the  insurance  without  notice  to  them,  then  a  mere  alteration 
would  vitiate  the  policy ;  but  when  the  condition  is,  "  if  the 
risk  shall  he  increased  by  any  means  whatever,  or  if  the 
buildings  shall  be  occupied  in  any  way  so  as  to  render  the 
risk  more  hazardous"  then  the  question  of  increase  of  risk, 
or  of  the  risk  being  more  hazardous,  must  always  be  for  the 
jury,  and  a  comparison  must  always  be  made,  and  a  conclu- 
sion drawn,  whether,  using  the  premises  as  they  were  after 
the  alteration,  and  comparing  them  with  what  they  were 
before,  there  has  been  an  increase  of  risk.  The  isolated  fact 
found  by  the  jury,  that  building  a  chimney  in  a  house,  and 
using  fire  in  it,  would  increase  the  risk,  taken  by  itself,  might 
possibly  justify  a  jury  in  finding  for  the  defendant  under 
13  n.  s. — VOL.  I. 
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this  plea ;  but  if  it  was  shewn  that  a  stovepipe  had  passed 
through  the  roof,  or  out  of  the  side  of  the  building,  and  the 
chimney  was  erected  and  used  instead  of  using  the  stove  and 
pipes  as  before,  it  would  be  absurd  to  say  that  the  jury 
should  not  make  the  comparison,  and  say  whether  or  not  the 
risk  had  been  really  increased.  Heneker  v.  The  British 
America  Insurance  Company  is  distinguishable :  there,  there 
was  the  construction  of  an  additional  building,  thirty  by  forty 
feet,  adjoining  the  assured  premises ;  and  it  was  contended 
for  the  plaintiff  that,  inasmuch  as  certain  heating  apparatus 
for  the  dyeing-house  had  been  taken  out  of  the  insured  pre- 
mises and  placed  in  the  new  erection,  and  was  better  secured 
in  the  new  building  than  it  had  been  in  the  old,  therefore 
the  improvement,  as  to  the  securing  of  the  heating  apparatus, 
overbalanced  the  increased  risk  of  a  wooden  building  thirty 
by  forty  adjoining  the  insured  premises,  and  did  not  require 
a  notice.  This  case  is  clearly  distinguishable  from  that,  for 
no  alteration  was  made  in  the  corpus  of  the  premises,  and 
all  that  is  really  in  dispute  is  whether  the  change  in  the 
position  of  the  heating  apparatus  itself  has  increased  the 
risk,  or,  in  other  words,  whether  removing  the  fire  causing 
great  heat  from  two  flues  that  passed  into  a  tin  or  iron  pipe, 
by  which  pipe  the  floor  had  been  previously  set  on  fire,  and 
placing  it  in  two  other  flues  in  an  adjoining  room,  constructed 
of  similar  materials  to  the  other,  better  secured  in  every  way, 
and  leading  it  into  a  good  brick  flue,  is  per  se  increasing  the 
risk  by  the  change.  There  can  be  no  reasonable  doubt  that 
it  is  not  increasing  the  risk,  looking  to  the  premises  as  they 
existed  before  the  change.  He  referred  to  Heneker  v.  British 
America  Assurance  Company y  13  TJ.  C.  C.  P.  99 ;  Glen  v. 
Lewis,  8  Ex.  607 ;  Berlcendale  v.  Harvey,  4  Ex.  S.  445, 
450 ;  Stokes  v.  Cox,  1  Ex.  S.  353 ;  Kent's  Commentaries, 
vol.  3,  377  ;  Merriam  v.  Middlesex  Mutual  Fire  Insurance 
Co.,  21  Pick.  162 ;  Grant  v.  Howard  Insurance  Co.  of  New 
York,  5  Hill,  10. 

Moss,  contra. — The  case  of  Heneker  v.  British  America 
Assurance  Company,  referred  to,  in  effect  disposes  of  this 
case,  and  cannot  be  distinguished  in  principle  from  it.  He 
cited  Angell  on  Insurance,  207,  and  commented  on  the  case 
in  4  Mass.  Ks. 
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Bichards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  condition  of  the  policy  set  out  in  the  third  plea  of  the 
defendant  is  to  the  following  effect :  "If,  after  insurance  is 
effected,  the  risk  shall  be  increased  by  any  means  whatever, 
or  if  the  buildings  or  premises  shall  be  occupied  in  any  way 
so  as  to  render  the  risk  more  hazardous  than  at  the  time  of 
insuring,  such  insurance  shall  be  void ; "  and  the  defendants 
in  that  plea  aver  that  subsequently  to  the  effecting  of  the 
policies,  and  during  the  time  they  were  in  force,  and  prior 
to  the  alleged  loss,  plaintiff,  without  defendants'  knowledge 
or  consent,  erected  in  a  certain  wooden  building  in  the  rear 
of  and  annexed  to  the  premises  wherein  the  goods  insured 
were  situated,  certain  dye-kettles  and  furnaces  thereunder, 
and  kept  and  used  the  same  therein  until  the  occurring  of 
the  fire ;  and  by  means  of  the  erecting  and  continuing  such 
dye-kettles  and  furnaces  in  said  buildings,  and  using  the 
same  as  aforesaid,  the  risk  upon  the  goods,  &c,  insured  as 
aforesaid,  became  increased  and  much  more  hazardous  than 
at  the  time  of  effecting  such  insurance ;  and  as  defendants 
were  not  notified  of  such  erection  and  continuing  of  said 
kettles  and  furnaces,  and  did  not  ratify  or  approve  of  the 
same,  the  policy  became  void. 

In  Heneker  v.  The  British  America  Assurance  Company 
the  third  plea  stated,  that  after  the  insurance  divers  build- 
ings and  erections  were  added  to  the  building  assured,  and 
by  such  erections  and  buildings,  which  were  within  the  con- 
trol of  the  plaintiff,  the  risk  of  the  defendants  was  increased, 
without  their  knowledge  or  consent,  and  without  allowance 
by  endorsement  on  the  policy.  The  evidence  in  that  case 
shewed  the  erection  of  additional  buildings  adjacent  to  the 
insured  premises,  one  of  them  of  wood,  forty  feet  long  by 
thirty  feet  wide ;  and  these  extensive  additions,  no  doubt, 
increased  the  risk,  as  affording  a  larger  surface  of  wooden 
materials  exposed  to  fires  in  various  ways.  But  the  plaintiff 
contended  he  had  removed  from  the  interior  of  one  of  the 
assured  buildings  certain  heating  apparatus  and  dyeing- 
kettles  and  placed  them  in  the  adjoining  building,  and  they 
had  them  secured  in  a  much  more  careful  and  safe  manner 
than  when  in  the  other  building,  and,  therefore,  that  as  the 
risk  in  the  factory  building  dye-house  insured  was  diminished, 
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that  should  be  taken  into  consideration,  and  the  whole  risk 
considered  not  increased.  The  court  in  that  case  held  that 
it  was  not  proper  to  strike  a  balance  between  the  increased 
risk  caused  by  the  erection  of  the  buildings  outside  of  the 
insured  premises,  and  the  diminished  risk  inside  of  the  pre- 
mises, from  the  improved  mode  of  heating  the  dyeing  appa- 
ratus ;  that  the  company  had  the  right  to  say  if  they  required 
additional  premium  on  account  of  the  acknowledged  addi- 
tional risk  from  the  erection  of  the  buildings  of  wood  adja- 
cent to  the  insured  premises ;  and  as  they  have  expressly 
stipulated  that  any  alterations  increasing  the  risk  should 
avoid  the  policy  unless  assented  to  by  them,  their  defence 
was  made  out. 

But  in  the  case  before  us  there  is  no  additional  building 
erected,  no  additional  heating  process  used;  but  the  same 
number  of  kettles  used,  the  same  number  of  flues ;  but 
instead  of  all  entering  into  a  tin  or  iron  pipe  passing  through 
a  ceiling  of  the  room,  and  exposed  to  contact  with  the  waste 
and  grease  of  a  woollen  factory,  and  thence  into  a  flue,  and 
that  so  badly  protected  that  it  had  set  the  place  on  fire,  we 
have  two  of  the  flues  removed  to  another  room,  and  con- 
ducted either  directly  or  by  a  stovepipe  into  a  new  brick 
chimney,  and  the  third  one  removed  from  passing  through 
the  ceiling  and  conducted  directly  into  the  chimney,  and 
distant  two  and  a  half  feet  from  the  ceiling,  less  stovepipe 
than  before,  and  all  apparently  better  protected  from  acci- 
dents by  fire  than  before.  This  case,  it  seems  to  me,  differs 
essentially  from  Heneker  v.  The  British  America  Assurance 
Company.  Suppose  that  the  whole  of  these  kettles  had 
been  removed  from  where  they  stood  at  the  time  when  the 
premises  were  insured,  and  had  been  placed  in  the  adjoining 
room,  and  were  better  secured  than  before ;  after  the  fire  I 
suppose  the  defendants  might  have  pleaded  that  after  the 
insurance  had  been  effected  and  before  the  fire,  the  plaintiff 
had  erected  dye-kettles,  furnaces,  &c,  in  certain  adjoining 
wooden  buildings,  and  if  the  jury  had  been  asked  to  say,  as 
an  isolated  fact,  would  not  such  erection  of  dye-kettles  and 
furnaces  in  a  building  increase  the  risk,  they  would  be 
obliged  to  say  it  would.  But  if  asked  to  say,  whether  by 
such  change  of  the  heating  and  dying  apparatus,  badly 
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secured  as  it  was  at  first,  and  passing  through  the  room 
where  the  waste  and  grease  were,  to  a  position  where  they 
would  be  removed  from  contact  with  such  inflammable 
materials,  and  be  secured  in  a  more  safe  and  substantial 
manner, — if  asked  to  say,  if  by  such  a  change  the  risk  was 
increased,  they  would  say  not.  Then  if  in  that  state  of  facts 
the  jury  would  be  warranted  in  looking  at  the  position  of 
the  heating  apparatus  before  and  after  it  was  wholly  changed, 
may  they  not  be  at  liberty  to  say  whether  the  removal  and 
change  of  two  of  the  flues  increases  the  risk  or  not  ?  I  see 
no  good  reason  why  they  may  not  so  decide  on  this  matter 
without  violating  any  settled  rule  of  law,  or  working  injus- 
tice to  any  one. 

If  the  fact  that  any  change,  which,  taken  by  itself,  may 
be  considered  as  adding  to  the  risk,  but  which,  being  consi- 
dered in  relation  to  what  existed  before  the  change,  does  not 
really  add  to  the  risk,  is  to  be  considered  as  vitiating  a  policy, 
then  this  result  may  follow :  where  the  owner  of  a  house, 
when  it  is  insured,  heats  a  particular  room  by  a  fire-place, 
and  afterwards  puts  up  a  stove  in  that  room,  and  warms  it 
with  the  stove  instead  of  the  fire-place,  then,  as  having  a 
stove  in  a  room  with  a  fire  in  it  adds  to  the  risk,  the  policy 
would  be  void,  whereas  the  actual  risk  from  the  change  from 
the  fire-place  to  the  stove  may  be  positively  diminished, 
particularly  in  those  parts  of  the  country  where  wood  is 
used  as  fuel  instead  of  coals. 

The  very  words  of  the  condition  of  the  policy  contemplate 
that  changes  may  take  place  in  relation  to  the  premises  after 
they  are  insured ;  and  if  such  changes  do  not  increase  the 
risk,  or  make  it  more  hazardous,  then  it  is  not  intended  that 
the  policy  should  be  void.  The  allegation  in  the  third  plea, 
that  by  means  of  the  erecting  and  continuing  of  such  dye- 
kettles  (which,  according  to  the  facts,  ought  to  be,  by  means 
of  the  change  and  alteration  in  relation  to  such  dye-kettles), 
the  risk  upon  the  goods,  &c.  insured,  became  increased  and 
much  more  hazardous  than  at  the  time  of  effecting  such 
insurance,  is  a  material  one.  The  jury  have  in  substance 
declared  that  such  erections  or  changes  have  not  increased 
the  risk,  and  we  see  no  reason  for  finding  fault  with  their 
verdict  in  this  respect. 
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There  seems  to  me  to  be  a  broad  distinction  in  saying 
whether  a  change  in  the  interior  arrangements  of  a  building 
increases  the  risk  of  accidents  by  fire  or  not,  taking  all  the 
circumstances  in  relation  to  the  building  and  the  change  of 
arrangements  into  consideration,  and  saying,  the  erection  of 
wooden  buildings  of  certain  extent  adjoining  a  brick  factory 
increases  the  risk  to  the  factory  undoubtedly,  but,  by  the 
improved  mode  of  heating  the  dyeing-kettles  in  the  factory, 
the  risk  as  to  that  is  diminished,  therefore  the  risk  to  the 
company  is  not  increased.  In  the  latter  case  there  is  a  sort 
of  balancing  of  risks,  or  setting  one  off  against  the  other. 
But  where  there  is  a  change  of  a  stove  from  one  room  to 
another,  and  in  each  room  equally  well  secured,  can  it  be 
said  that  by  that  mere  change  the  risk  is  rendered  more 
hazardous  than  it  was  before ;  and  if  not,  then  if  two  stoves 
or  dyeing-kettles  are  changed  from  one  room  to  another,  and 
are  more  safely  secured  than  they  were  before,  and  all  are 
made  less  liable  to  accidents  from  fire  than  before,  can  that 
change  be  fairly  said  to  increase  the  risk,  and  make  it  more 
hazardous  than  before  ?    I  think  not. 

On  the  whole,  we  think  this  rule  must  be  discharged ;  and 
in  arriving  at  this  conclnsion  we  do  not  consider  that  we 
disturb  in  any  way  the  law  as  laid  down  in  Heneker  v.  The 
British  America  Assurance  Company,  but  we  are  prevent- 
ing that  case  from  being  referred  to  as  authority  for  sustain- 
ing positions  inconsistent  with  reason  and  justice. 

Rule  discharged. 


McLaughlin  v.  McLaughlin. 

Jurisdiction  of  common  law  judge  as  to  feigned  issues — Refusal  by  court  to  grant 
a  new  trial,  where  issue  directed  by  judge. 

A  common  law  judge  has  no  power,  unless  where  given  him  by  statute,  to 
direct  a  feigned  issue  to  be  tried  by  a  jury :  the  most  he  can  do  is  to  refer 
the  parties  to  the  full  court  for  the  required  relief,  or,  perhaps,  to  grant  a 
summons  returnable  in  court.  As  he  cannot  grant  a  new  trial  himself,  so 
he  cannot,  by  creating  a  proceeding  of  the  kind,  confer  this  jurisdiction  upon 
the  court,  which  will  therefore  refuse  to  interfere. 

This  was  a  feigned  issue,  joined  between  the  parties,,  and 
ordered  to  be  tried  by  virtue  of  a  judge's  order,  made  on 
the  24th  September,  1864,  for  the  purpose  of  determining 
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the  amount  of  a  judgment  which  had  been  recovered  by  the 
now  defendant  as  administrator  of  the  goods  and  chattels  of 
James  McLaughlin,  deceased,  against  the  now  plaintiff,  for 
the  sum  of  £191  13s.  9d.  damages,  and  £29  5s.  6d.  costs,  in 
this  court,  on  or  about  the  30th  November,  1857,  and  the 
interest  thereon,  or  whether  any  and  what  part  of  such 
amount  had  been  paid  by  the  now  plaintiff,  or  by  any  one 
on  his  behalf. 

The  trial  took  place  before  Morrison,  J.,  at  Cobourg,  at  the 
last  fall  assizes,  when  a  verdict  was  found  for  the  plaintiff. 

In  Michaelmas  term  last,  H.  Cameron  obtained  a  rule  nisi 
upon  the  plaintiff  to  shew  cause  why  a  new  trial  should  not 
be  granted,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  and  had  been  obtained  upon  evidence 
which  was  untrue,  as  appeared  by  the  affidavit  filed.  The 
rule  was  granted,  for  the  purpose  of  having  discussed  the 
jurisdiction  of  a  judge  to  make  such  an  order,  the  court 
having  referred  to  the  case  of  Ilammel  v.  GoloTburg,  with  the 
trial  of  which  Burns,  J~.,%at  the  Hamilton  assizes,  in  1862, 
refused  to  proceed,  upon  an  objection  of  this  kind  being 
raised. 

C.  S.  Patterson  shewed  cause. — It  is  not  desired  to  object 
to  the  want  of  authority  in  the  judge.  The  court,  however, 
has  no  control  over  the  issue,  and  cannot  grant  a  new  trial, 
because  it  is  an  issue  which  has  been  ordered  for  the  infor- 
mation of  the  judge  himself,  to  enable  him  to  decide  more 
satisfactorily  whether  he  should  order  satisfaction  to  be 
entered  on  the  roll  or  not,  and  any  application  for  a  new 
trial  should  have  been  made  to  him. 

H.  Cameron,  in  support  of  the  rule. — The  plaintiff  in 
this  issue  having  drawn  up  the  order  and  taken  the  case  to 
trial,  cannot  now  object  to  the  proceeding :  a  judge  should 
have  the  power  to  direct  such  an  issue  to  be  tried.  He 
referred  to  Wilson  v.  Wilson,  2  IJ.  C.  Pr.  Rep.  574;  Armour 
v.  Carruthers,  2  IT.  C.  Pr.  Eep.  217 ;  Klein  v.  Klein  7  U.  C. 
L.  J.  296 ;  Reynolds  v.  Skuter,  10  U.  C.  Pr.  Rep.  286. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 
This  case  was  argued  also  very  fully  on  the  evidence  and 
merits,  and  affidavits  were  filed  on  both  sides  in  support  of 
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and  against  the  granting  of  a  new  trial ;  bnt  we  do  not  think 
it  necessary  to  observe  npon  this  branch  of  the  rule,  because 
the  case  itself  must  be  disposed  of  on  the  more  important 
preliminary  objection  to  the  jurisdiction  of  the  learned 
judge  who  granted  the  order,  and,  as  a  consequence,  to  our 
own  jurisdiction,  also,  to  regulate  and  control  or  to  adopt  in 
any  way  the  proceedings  which  have  been  taken. 

In  the  case  of  Wilson  v.  Wilson,  the  issue  was  ordered  by 
the  Practice  Court,  which  has  the  jurisdiction  of  the  full 
court,  and  not  by  a  jndge.  In  Armour  v.  Oarruthers,  no 
issue  was  ordered  at  all,  but  a  summons,  which  was  granted 
by  a  judge  in  Chambers,  was  made  returnable  in  the  full 
court,  which  is  every  day's  practice.  In  Klein  v.  Klein 
the  issue  was  ordered  by  the  Practice  Court,  but  in  Reynolds 
v.  Streeter  the  issue  was  tried  under  a  judge's  order. 

There  is  then  only  this  one  case  in  favor  of  the  jurisdiction, 
and  the  case  of  Hammell  v.  Goldburg,  before  referred  to, 
directly  raising  the  point,  is  against  it. 

The  courts  of  law  and  equity  have  for  a  very  long  time 
exercised  the  power  of  directing  feigned  issues  to  be  tried, 
for  the  purpose  of  determining  disputed  facts,  and  this  was 
the  course  which  was  also  adopted  by  the  Master  of  the  Rolls, 
when  he  wanted  the  opinion  of  a  court  of  law,  until  Lord 
Kenyon,  C.  J.,  altered  the  practice,  and  received  a  case 
directly  from  that  court,  holding  the  former  practice  to  have 
been  "  an  idle  formality."  (6  T.  R.  313.) 

We  are  not  aware  of  any  case,  unless  when  acting  under 
the  express  directions  of  a  statute,  as  in  interpleader  cases, 
of  a  common  law  jndge  having  exercised  the  authority,  in 
his  individual  capacity,  of  sending  an  issue  to  be  tried  by  a 
jury.  If  he  can  do  this,  then  he  ought  to  be  at  liberty  to 
grant  a  new  trial,  or  to  have  the  power  to  confer  upon  the 
court  this  right ;  but  this  is  the  very  point  in  question. 

We  have  no  doubt  he  cannot  himself  grant  a  new  trial, 
and  we  think  he  cannot  himself  originate  a  proceeding  of 
this  kind,  and  thereby  confer  authority  over  it  upon  the 
court. 

The  reason  why  courts  of  equity  have  exercised  the  power 
is,  because  they  had  no  means  of  summoning  a  jury  to  try 
such  matters :  they  were  obliged,  therefore,  to  invoke  the 
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aid  of  the  common  law  courts,  and  it  is  the  duty  of  each 
court  to  act  in  the  aid  and  assistance  of  the  other  courts 
within  their  respective  recognized  limits. 

But  this  cannot  apply  to  a  common  law  judge,  for  all  he 
has  to  do  is  to  refer  the  parties  to  the  full  court  for  the  relief, 
or,  perhaps,  to  grant  a  summons  for  the  purpose,  returnable 
in  the  full  court  for  final  disposition  there. 

The  authority  of  a  judge  at  Chambers  has  long  been 
exercised  (Wilmot's  Opinions,  264) ;  and  it  probably  arose  as 
much  from  necessity  as  from  convenience,  just  as  the  sittings 
of  the  Court  of  Queen's  Bench  in  England  came  to  be  held 
in  vacation,  and  before  Hilary,  Easter  and  Michaelmas 
terms,  to  hear  arguments,  upon  which  the  judgments  were 
given  in  the  following  terms  (Tidd's  Prac.  9th  ed,  39) ;  but 
it  has  grown  only  by  degrees :  it  was  not  until  the  case  of 
Doe  Jem  Rrescottv.  Roe  (9  Bing.  104),  S.  C.  (1  Dowl.  274), 
that  it  was  fully  established  that  a  judge  in  Chambers  had 
the  power  to  award  costs ;  and  it  will  not  be  found  to  have 
extended  the  length  of  ordering  the  trial  of  such  an  issue. 
The  case  of  Shaw  v.  Roberts  (2  Dowl.  25)  is  very  much  in 
point :  there  the  court  would  not  allow  cause  to  be  shewn 
to  a  rule  in  Chambers  for  an  interpleader  on  behalf  of  the 
sheriff,  because  the  sheriff  's  clauses  did  not  at' that  time  give 
authority  to  a  judge  to  order  such  an  issue. 

As  there  has  been  a  trial  in  fact,  and  as  the  object  of  the 
order  was  to  satisfy  the  conscience  of  the  learned  judge 
upon  certain  disputed  facts,  the  proceedings  that  have  been 
taken  may  not  be  wholly  lost,  for  no  doubt  the  learned 
judge  may  now,  with  the  additional  information  which  he 
has  obtained,  be  able  satisfactorily  to  dispose  of  the  applica- 
tion which  is  in  reality  still  depending  before  him. 

Although  we  believe  the  power  which  has  been  exercised 
here  might  very  safely  be  committed  to  the  judges,  as  it  is 
in  no  respect  greater  than  the  powers  which  have  been 
already  specially  conferred  upon  them,  we  think  they  do  not 
possess  now  such  a  power. 

The  parties  may,  therefore,  apply  again  to  the  learned 
judge.    We  must  discharge  the  rule. 

Rule  discharged. 
14  x.  s. — VOL.  I. 
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Miller  et  al  v.  Thompson. 

Sale  by  individual  members  of  a  company  of  their  personal  interests  therein — 
Legality  of — Pleading. 

The  declaration  represented  the  plaintiffs  and  one  C.  to  have  individually- 
associated  themselves  together  for  the  purpose  of  procuring  an  act  of  incor- 
poration as  a  Gas  Company,  which  they  succeeded  in  obtaining ;  that  for 
this  and  other  services  rendered  they  had  acquired  a  claim  against  the 
company  to  a  certain  amount ;  that  they  were  individually  possessed  of 
certain  books,  &c,  belonging  to  themselves,  relating  to  the  company,  and 
that  at  the  request  of  the  defendant  and  one  H.  they  agreed  to  surrender 
and  did  surrender  to  defendant  and  H.  1.  All  their  said  claim  against  the 
company ;  2.  The  subscription  list ;  3.  The  books,  <fec,  of  the  plaintiffs ; 
4.  As  far  as  they  lawfully  could  their  right,  title,  interest  in,  or  control 
over,  the  assets  of  the  company,  and  the  charter  of  incorporation  ;  for  all  of 
which  the  defendant  and  H.  jointly  and  severally  bound  themselves  to  pay 
the  plaintiffs  $3,000. 

Held,  on  demurrer,  that  the  declaration  was  good ;  for  the  sale  alleged  was  ' 
not  of  the  franchise  and  charter  of  the  company,  but  of  the  mere  claims  of 
the  plaintiffs  thereon,  and  their  personal  rights  and  interests  in  the  concern. 

The  declaration  recited  that  before  the  making  of  the 
agreement  afterwards  mentioned,  the  plaintiffs  and  one 
Callaway  associated  themselves  together  for  the  purpose  of 
carrying  on  business  in  Toronto,  as  a  gas  company,  under 
the  name  of  the  Metropolitan  Gas  Company ;  that  by  the 
means  and  procurement,  and  at  the  expense  of  the  plaintiffs, 
they  obtained  an  act  of  parliament  incorporating  the  said 
company ;  an$  that  the  plaintiffs  and  Callaway  having  so 
obtained  the  act  of  incorporation,  they,  the  plaintiffs,  after- 
wards at  great  expense,  procured  a  certain  subscription  list, 
containing  promises  of  divers  persons  to  purchase  gas  from 
the  said  company,  and  expended  large  sums  of  money  in 
obtaining  subscriptions  therefor,  and  in  and  about  the  pub- 
lishing and  advertising  of  the  company,  and  in  purchasing 
materials  and  necessary  things  for  bringing  the  company 
into  operation,  and  in  and  about  the  business  of  the  com- 
pany ;  and  having  a  claim  against  the  company  for  moneys 
so  expended  by  them  amounting  to,  to  wit,  $3,000,  and  being 
also  possessed  of  certain  books,  documents  and  papers  belong- 
ing to  the  plaintiffs,  in  connection  with  and  relating  to  the 
company,  the  defendant  and  one  Hind,  proposed  to  the 
plaintiffs  that  the  plaintiffs  should  sell  and  transfer  to  the 
defendant  and  Hind  all  the  plaintiffs'  claim  against  the 
company,  and  give  up  and  deliver  to  the  defendant  and 
Hind  the  said  subscription  list,  and  deliver  to  them  the  said 
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books,  documents,  and  papers  of  the  plaintiffs ;  and  should 
surrender  and  relinquish  to  them,  as  far  as  the  plaintiffs 
lawfully  could  or  might,  all  the  plaintiffs'  right,  title,  interest 
in,  or  control  over,  the  assets  of  the  company,  and  the  charter 
of  incorporation  thereof,  for  the  sum  of  $3,000,  which  the 
defendant  and  Hind  proposed  to  pay  to  the  plaintiffs  in  two 
years,  which  proposal  was  then  accepted  by  the  plaintiffs. 

The  plaintiffs  then  averred  performance  of  all  these  acts 
by  them,  and  the  acceptance  of  them  by  the  defendant  and 
Hind,  and  they  alleged  that  in  consideration  of  this  liability, 
and  that  they  would  give  day  of  payment,  and  in  considera- 
tion of  the  premises,  that  the  defendant  and  Hind,  by  an 
agreement  in  writing,  signed  by  them,  dated  the  15th  of 
June,  1862,  promised  jointly  and  severally  to  pay  to  the 
plaintiffs  the  said  sum  of  $3,000  two  years  after  the  date 
thereof ;  but  although  the  two  years  had  elapsed  before  the 
commencement  of  this  suit,  neither  the  defendant  nor  Hind 
had  paid  the  same  or  any  part  thereof. 

The  defendant  demurred  to  this  count,  because  it  shewed 
no  legal  consideration  for  the  making  of  the  promise  or 
agreement  alleged,  and  no  binding  promise  on  the  part  of 
the  defendant,  and  because  the  alleged  transfer  of  the  charter 
of  incorporation  was  contrary  to  public  policy. 

II  Cameron,  for  the  demurrer,  referred  to  Chitty  on  Con- 
tracts, 580 ;  Peto  v.  Wetland  Railway  Company,  9  Grant, 
455  ;  Grant  on  Corporations,  295  ;  Johnson  v.  The  Shewsbury 
and  B.  R.  Co.,  22  L.  J.  Chy.  921,  S.  C,  17  Jur.  1015; 
Redfield  on  Railways,  574. 

Robert  A.  Harrison,  contra. — The  consideration  is  not 
immoral  or  illegal :  Richardson  v.  Mellish,  2  Bing.  229  ; 
Com.  Dig.  "  Grant,"  C.  This  sale  would  not  extinguish  the 
franchise :  Redfield  on  Railways,  574 ;  Winch  v.  Birken- 
head Railway  Co.,  16  Jur.  1035  ;  Allan  v.  Montgomery 
Railway  Co.,  11  Al.  437 ;  Worcester  v.  Western  Railway 
Co.,  4  Met.  564.  There  are  other  considerations  besides  this 
one  which  will  support  the  transaction. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 
If  this  is  to  be  considered  as  the  case  of  a  sale  by  an  incor- 
porated company  of  its  rights,  franchise,  and  charter,  the 
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defendant  will  be  entitled  to  judgment  on  this  demurrer ; 
because  nothing  is  more  clearly  settled  than  that  such  an 
assumption  of  power,  unless  expressly  within  the  terms  of 
the  act  of  incorporation,  is  wholly  unauthorized  and  there- 
fore void,  because  contrary  to  the  purposes  of  the  charter. 

The  declaration  does  not  profess  to  disclose  a  transaction 
of  this  kind:  the  question  is. whether  it  does  so  in  effect  or 
not.  It  represents  the  plaintiffs  and  one  Callaway  individu- 
ally as  having  associated  themselves  together  for  the  purpose 
of  procuring  an  act  of  parliament,  incorporating  them  as  a 
gas  company,  and  that  they  succeeded  in  being  so  incorpo- 
rated :  then  it  represents  that  in  procuring  this  charter,  and 
in  forwarding  the  business  and  position  and  prospects  of  the 
company  they  had  acquired  a  claim  against  and  a  right  of 
recompense  from  the  company  to  the  extent  of  $3,000,  and 
that  they  were  individually  possessed  of  certain  books,  &c, 
belonging  to  themselves,  relating  to  the  company,  and  that 
they,  at  the  request  of  the  defendant  and  Hind,  agreed  to 
give  up,  and  did  give  up  to  the  defendant  and  Hind,  first, 
all  their  claim  against  the  company ;  second,  the  subscrip- 
tion list ;  third,  the  books,  &c,  of  the  plaintiff,  and  fourth, 
as  far  as  they  lawfully  could,  the  plaintiffs'  right,  title, 
interest  in  or  control  over,  the  assets  of  the  company,  and 
vthe  charter  of  incorporation,  for  which  the  defendant  and 
Hind  bound  themselves  jointly  and  severally  to  pay  to  the 
plaintiffs  the  sum  of  $3,000. 

The  statute  of  incorporation  of  this  company  (24  Yic,  ch. 
101,)  constitutes  the  three  plaintiffs  and  Callaway,  or  such 
of  them  and  such  other  persons  as  shall  become  shareholders 
in  the  company,  a  body  corporate.  The  capital  of  the  com- 
pany is  $500,000,  and  the  shares  are  $50  each.  "We  cannot, 
therefore,  say  that  these  four  named  persons  alone  constitute 
the  company ;  and,  for  anything  we  know  to  the  contrary, 
there  may  be  many  hundreds  of  shareholders,  and  a  full 
body  of  directors,  and  the  company  in  full  organization  and 
operation.  Nor  do  we  know  that  any  one  of  these  plaintiffs 
is  or  ever  was  a  director  or  an  official  of  any  kind  in  this 
body.  How  then  can  it  be  said  that  this  is  a  sale  by  a  cor- 
poration of  its  franchise  % 
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These  individuals  had  the  right  to  assign  their  claim 
against  the  company,  and  the  subscription  list  and  books 
and  papers  which  were  all  their  own  property,  and  also,  as 
individual  shareholders,  sell  all  their  interest  in  and  control 
over  the  assets  of  the  company  and  the  charter  of  incorpora- 
tion :  this  latter  part  of  the  transaction  would  seem  to  be,  as 
we  think  it  would  include,  an  assignment  of  all  their  shares 
and  stock  in  the  capital  of  the  company. 

But  even  if  these  plaintiffs  be  the  only  members  of  the 
company,  we  are  not  by  any  means  of  opinion,  that  any 
portion  of  the  subject  of  their  sale  is  of  the  franchise  or 
rights  of  the  corporation ;  for  this  is  not  a  corporate  sale  or 
transaction,  but  an  individual  act  of  the  members  of  the 
corporation  ;  and  there  is  a  substantial  and  manifest  distinc- 
tion between  a  corporate  act  and  an  act  of  the  members  of 
the  corporation,  between  the  company  and  the  aggregate 
members  of  the  company ;  "  for  the  individual  members  of  a 
corporation  are  quite  as  distinct  from  the  metaphysical  body 
called  6  the  corporation '  as  any  others  of  her  Majesty's  sub- 
jects are: "  The  King  v.  London  (1  Shower,  278-280) ;  Bligh 
v.  Brent  (.2  Y.  &  G.  Exeh.  295) ;  The  Society  of  Practical 
Knowledge  v.  Abbott  (2  Beav.  559).  There  is  nothing  here 
which  constitutes  a  transfer  of  the  corporate  rights,  powers 
or  privileges,  which  were  granted  by  the  legislature  to  this 
body,  to  any  other  body  or  persons,  although  there  is  a  very 
plain  transfer  by  these  isolated  members,  or  it  may  be  of  all 
the  aggregate  members  of  the  company  as  represented  by 
these  plaintiffs,  of  all  their  personal  rights  and  interests. 

There  appears  to  be  no  reason  why  the  plaintiffs  should 
not  receive  the  benefit  of  the  bargain  which  they  made  with 
the  defendant. 

Judgment  for  plaintiffs  on  demurrer. 


jMcjSab  v.  Stewart. 

Ejectment  for  the  whole — New  trial  as  to  half. 

The  court  has  power  to  grant  a  new  trial  as  to  half  of  a  lot  of  land . 
allowing  the  verdict  to  stand  as  to  the  other  half,  when  the  granting  of  such 
new  trial  is  in  the  discretion  of  the  court ;  and  this  in  an  action  of  ejectment. 
When  the  new  trial  is  ordered  ex  debito  justitice  the  whole  record  is  thrown 
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open ;  and  this  will  be  done  in  ejectment,  unless  the  defendant  consents  to 
a  verdict  standing  for  such  portion  of  the  land  as  the  plaintiff  has  failed  to 
prove  title  to.  The  statute  governing  the  action  of  ejectment  makes  it 
divisible  both  as  to  the  lands  and  the  parties  claiming  them. 

This  was  an  action  of  ejectment  to  recover  possession  of 
lot  number  thirty-six,  in  the  fifth  concession  of  the  township 
of  Osgoode,  in  the  county  of  Carleton.  The  plaintiff  claimed 
title  to  the  land  in  question,  firstly,  under  a  conveyance  from 
the  patentee  of  the  Crown ;  and  secondly,  as  to  the  east  half 
of  the  lot,  under  one  John  McNab,  who  was  the  heir-at-law 
of  one  Colin  McNab. 

The  defendant  appeared  and  defended  for  the  whole  lot, 
and,  beside  denying  the  plaintiff's  title,  claimed  title  in  him- 
self by  length  of  possession  of  himself  and  of  those  under 
whom  he  claimed. 

The  cause  was  tried  before  the  Chief  Justice  of  this  court 
at  the  last  Ottawa  assizes,  when  a  verdict  was  rendered  in 
favor  of  the  defendant. 

From  the  evidence  it  appeared  that  John  McDonald  was 
the  grantee  of  the  Crown  of  the  whole  lot.  The  patent 
was  dated  the  11th  of  January,  1832,  but  was  not  registered 
in  the  Provincial  Registry  Office  until  the  21st  of  January, 
1862.  John  MeNab  and  his  wife  conveyed  the  land  to  the 
plaintiff  by  deed,  dated  the  9th  of  July,  1862.  The  patentee 
gave  a  quit  claim,  dated  24th  January,  1863,  to  the  plaintiff, 
who  claimed  it  as  the  heir  of  Colin  McNab.  Angus 
McDonald,  said  that  he  had  always  heard  of  his  father,  the 
patentee,  having  left  twelve  or  fifteen  years  before  he  gave 
the  quit  claim  to  the  plaintiff;  that  he  had  sold  the  land  to 
Colin  McNab,  but  that  he  had  never  signed  the  deed  to  him, 
and  he  wondered  why  Colin  did  not  come  for  his  deed. 

Peter  McLaren  said,  that  he  first  heard  of  this  land 
belonging  to  Colin  McNab  in  1833 :  in  the  fall  of  1839  or 
1840  he  (Peter  ^McLaren)  built  a  shanty  on  the  lot :  he 
bought  all  the  elm  timber  on  it  from  Peter  McJSTab,  a  brother 
of  Colin :  he  cut  the  last  timber  on  it  in  1842,  and  no  one 
was  then  on  it :  James  MclSTab  occupied  it  less  or  more, 
claiming  one  of  these  lots. 

John  Stewart  had  been  living  on  the  west  one  hundred 
acres  for  seventeen  or  eighteen  years  clearing  and  making 
improvements. 
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Donald  Campbell  said,  that  Alexander  MeNab  had  several 
children :  J ohn,  the  eldest ;  Colin,  the  second,  &c.  Plaintiff 
was  the  eldest  son  of  John ;  he  was,  therefore,  nephew  of 
Colin,  who  died  in  February  or  March,  1834,  never  having 
been  married :  the  defendant's  wife  was  a  daughter  of  Colin 
MeNab.  The  defendant  was  the  person  he  knew  settled  on 
the  lot.  McLaren  was  the  first  person  who  went  on  it: 
James  MeNab  after  McLaren  left  it,  and  before  Stewart 
came  to  it,  lived  in  the  shanty  which  McLaren  had  bnilt, 
calling  the  lot  the  Don :  James  chopped  a  small  piece :  he 
was  partly  paralysed :  he  lived  with  his  father  and  brothers 
back  and  forth:  he  was  not  continuously  there:  the  east 
half  was  a  wild  lot. 

Duncan  Ferguson  said,  that  he  had  understood  that  John 
and  Peter  MeNab  had  put  the  defendant  in  possession  of  the 
west  half:  his  wife  claimed  it,  as  Colin's  daughter,  and  the 
understanding  was  it  was  hers.  His  improvements  were  on 
the  west  half  the  greatest  part :  the  east  half  was  chiefly 
under-brush,  except  six  or  seven  acres :  it  had  been  cleared 
two  or  three  years  ago.  James  made  improvements  on 
thirty-five,  but  lived  in  the  shanty  on  thirty-six:  the  im- 
provement of  about  three-fourths  of  an  acre  on  thirty-six 
was  made  by  McLaren  :  James  was  rather  helpless :  he  was 
looked  after  by  the  rest  of  the  family :  he  understood  Stewart 
had  the  west  half,  and  Mrs.  McEwans  the  east  half :  it  was 
understood  in  1836  that  Stewart  owned  the  whole  lot  before 
either  of  them  took  possession :  neither  Mrs.  McEwan  nor 
her  husband  ever  lived  on  the  lot. 

At  the  close  of  the  plaintiff's  case  the  learned  Chief  Justice 
over-ruled  several  objections  which  were  taken  by  the 
defendant's  counsel ;  but  he  reserved  leave  to  him  to  move 
on  the  fourth  objection  in  the  event  of  a  verdict  being 
rendered  against  the  defendant.  The  jury  did  not,  however, 
find  against  him,  and  the  objection  was  not  relied  upon  in 
answer  to  the  rule  for  a  new  trial. 

Peter  MoNab,  who  was  a  brother  of  Colin,  was  called  for 
the  defence.  He  said  that  on  Colin's  death  it  was  supposed 
his  father  was  Colin's  heir-at-law :  he  claimed  the  whole  lot : 
he  paid  the  taxes:  looked  after  it,  sold  the  lumber  on  it, 
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and  exercised  acts  of  ownership  generally  over  it  as  his  own ; 
and  that  his  father  made  a  conveyance  to  the  defendant's 
wife  of  the  west  half  of  the  lot,  upon  which  they  took  the 
possession  :  this  was  about  1846. 

John,  the  brother  of  Colin,  said,  he  knew  that  his  father 
was  taking  the  timber  off  the  land,  and  was  claiming  it  as 
his  own :  he  made  no  objection  at  that  time,  nor  before  1850  : 
the  whole  lot  was  then  worth  £700  or  £800  :  Colin  intended 
this  lot  for  his  daughter,  the  defendant's  wife :  John  went 
with  the  witness  to  the  land  to  help  to  build  a  shanty  for  the 
defendant,  and  the  deed  was  given  to  the  defendant  by  the 
father  of  the  witness  on  the  advice  of  witness  and  his  brother 
John  :  after  1850  the  defendant  agreed  to  purchase  the 
west  half  from  J ohn  rather  than  have  any  trouble  about  it : 
did  not  know  that  Stewart  ever  took  possession  of  the  east 
half:  understood  plaintiff  got  possession  of  the  east  half  from 
McEwan. 

The  direction  to  the  jury  was  to  find  whether  after  Colin's 
death  there  had  been  a  possession  of  twenty  years  by  his 
father  and  by  others  claiming  under  him,  particularly  by  the 
defendant  as  to  the  West  half,  so  as  to  bar  the  claim  of  the 
plaintiff  as  heir-at-law  of  his  uncle  Colin,  assuming  that  the 
legal  estate  Was  really  vested  in  Colin  in  his  lifetime ;  but  as 
the  parties  had  not  raised  this  question,  or  Were,  perhaps, 
satisfied  that  Colin  had  really  got  a  deed  from  the  patentee, 
although  there  was  some  doubt  about  it,  the  case  was 
submitted  to  the  jury  as  if  Colin  Jiad  had  the  legal  estate  in 
fee  settled  in  him  in  his  lifetime. 

The  jury  as  before  stated  found  a  verdict  for  the  defendant 
for  the  whole  lot. 

Robert  A.  Harrison  obtained  a  rule  nisiy  last  Michaelmas 
term,  upon  the  defendant  to  show  cause  why  the  verdict 
should  not  be  set  aside,  so  far  as  related  to  the  east  half  of 
the  lot  sought  to  be  recovered,  and  why  a  new  trial  as  to 
that  part  should  not  be  granted,  upon  the  ground  that  the 
verdict  as  to  such  half  was  contrary  to  law,  evidence,  and 
the  weight  of  evidence ;  for  that  there  Was  no  evidence  or  no 
sufficient  evidence  of  possession  by  the  defendant  to  entitle 
him  to  a  verdict  for  that  half  of  the  lot  by  length  of  posses- 
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sion ;  or  why  the  whole  verdict  should  not  be  set  aside  with 
a  view  to  the  recovery  of  the  east  half  upon  the  grounds 
aforesaid,  with  liberty  to  the  plaintiff  to  amend  the  writ  ot 
ejectment  and  all  subsequent  proceedings  by  restricting  the 
same  to  the  claim  for  the  east  half  of  the  said  lot. 

G.  S.  Patterson  shewed  cause,  and  cited  Anderson  v.  Todd, 
3  U.  C.  Q.  B.  16 ;  McKechnie  v.  McKeyes,  10  IT.  0.  Q.  B. 
3.7 ;  Higby  v.  Cummings,  10  TJ.  C.  Q.  B.  222 ;  Davis  v. 
Zennon,  8  U.  C.  Q.  B.  599 ;  Ward  v.  Murphy,  11  U.  C.  Q.  B. 
445. 

JR.  A.  JTarrison,  contra. — The  verdict  as  to  the  east  half 
of  the  lot  is  against  the  evidence  and  the  judge's  charge ;  and 
the  ejectment  act  shews  the  verdict  is  divisible  :  Terrier  v. 
Moodie,  12  IT.  0.  Q.  B.  379 ;  Hemmingway  v.  Hemmingway, 
11  IT.  0.  Q.  B.  317 ;  Doe  dem.  Shelden  v.  Ramsay,  7  XT.  0. 
Q.  B.  446  ;  Doe  dem.  Hall  v.  Shannon,  8  XT.  C.  Q.  B.  528 ; 
Doe  dem.  Errington  v.  Errington,  11  Dowl.  602  ;  Doe  dem. 
Smith  v.  Webber,  2  A.  &  E.  448 ;  Con.  Stats.  U.  C.  ch.  '2% 
sees.  2,  12,  15, 16,  21. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

In  granting  new  trials,  when  there  are  several  issues,  the 
rule  seems  to  be,  that  if  the  new  trial  be  ordered  ex  debito 
justitioe,  the  whole  record  is  thrown  open  ;  but  if  it  is  by  the 
discretion  of  the  court,  it  may  be  upon  one  issue  only :  Arch. 
Pr.  11  Ed.  1517 ;  The  Earl  of  Macclesfield  v.  Beadley  (7  M. 
&  W.  570).  So  it  has  been  allowed  in  our  own  court  in  the 
case  of  Ward  v.  Murphy,  cited  in  the  argument,  at  the 
instance  of  and  to  one  defendant. 

We  think  the  whole  provisions  of  the  Ejectment  Act  show 
that  the  action  is  divisible  in  its  nature  both  as  to  the  lands 
and  as  to  the  persons  claiming  the  lands ;  for  "  the  question  at 
the  trial  shall  be,  whether  the  statement  in  the  writ  of  the 
title  of  the  claimants  is  true  or  false ;  and  if  true,  then  which 
of  the  claimants  is  entitled,  and  whether  to  the  whole  or  part; 
and  if  to  part,  then  to  which  part  of  the  property  in  question ; 
and  again,  upon  a  finding  for  the  defendants,  or  any  of  them, 
judgment  may  be  signed  and  execution  issued  for  costs 
against  the  claimants,"  &c;  and  it  is  in  this  respect  in 
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accordance  with  the  later  decisions :  Doe  dem.  Bowman  v. 
Lewis  (13  M.  &  W.  241) ;  Reynolds  v.  Harris  (3  C.  B.  1ST.  S. 
267) ;  Traherne  v.  Gardner  (8  E.  &  Bl.  161). 

We  see  no  difficulty,  therefore,  in  granting  a  new  trial  to 
the  plaintiff  as  to  the  east  half  of  the  lot,  permitting  the 
verdict  to  stand  for  the  defendant  for  the  west  half  of  the 
lot,  if  it  be  proper  to  interfere  on  his  behalf  upon  the 
evidence. 

The  plaintiff's  title  appears  to  be  of  this  nature.  His  pater- 
nal uncle,  Colin  MclSab,  who  died  in  February  or  March, 
1834,  had,  in  his  lifetime,  obtained  either  a  deed  or  a  bond 
for  a  deed  from  J ohn  McDonald,  the  patentee  of  the  whole 
lot.  John,  the  brother  and  heir-at-law  of  Colin,  who  died 
intestate,  and  the  father  of  the  plaintiff,  made  a  deed  of  the 
land  to  his  son,  the  plaintiff,  on  the  9th  of  July,  1862,  and 
the  patentee,  on  the  24th  of  January,  1863,  gave  a  quit 
claim  of  the  land  to  the  plaintiff ;  so  that  the  plaintiff 
had  the  legal  title  in  him  under  the  deed  of  the  patentee, 
if  no  conveyance  had  ever  been  actually  executed  by  the 
patentee  to  Colin,  and  he  had  the  legal  estate  in  him  by 
virtue  of  his  father's  deed,  if  the  patentee  had  before  con- 
veyed to  Colin. 

The  defendant's  title,  so  far  as  it  can  be  gathered  from  the 
evidence,  appears  to  be  derived  from  a  deed  of  the  west  half 
of  the  lot,  made  to  him  about  the  year  1846  by  Alexander 
McNab,  the  father  of  Colin,  and  who  at  that  time  was  sup- 
posed to  be  the  person  who  was  entitled  to  succeed  as  the 
heir-at-law  of  Colin  in  preference  to  the  brothers  and  sisters, 
and  possession  accompanying  this  deed  from  the  time  when 
it  was  made  :  the  reason  of  the  conveyance  being  made  to 
the  defendant  was  that  he  had  married  the  daughter  of  Colin, 
for  whom  the  family  were  desirous  of  providing. 

There  is  no  evidence  that  the  defendant  ever  really  claimed 
or  occupied  more  than  this  west  half ;  but  a  good  deal  of 
evidence  was  given  of  a  possession  of  more  than  twenty 
years  against  the  plaintiff,  before  the  commencement  of  this 
suit.  It  was  stated  that  Alexander,  the  father  of  Colin, 
believed  himself  to  be,  and  that  all  the  family  also  for  many 
years  after  Colin's  death  believed  he  was,  the  heir-at-law  of 
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Colin  ;  that  under  this  belief  he  looked  after  the  land  from 
the  time  of  his  son's  death  in  the  early  part  of  1834,  paid 
the  taxes  upon  it,  and  in  1839  sold  the  elm  timber  off  it  to 
one  Peter  McLaren,  who  continued  to  work  upon  it  till 
about  1842,  to  the  knowledge  of  Colin's  heir-at-law  John, 
and  probably  also  of  the  plaintiff,  the  son  of  John ;  that  he 
still  continued  to  look  after  and  to  deal  with  the  land  as  his 
own,  and  in  1846  he  made  the  conveyance  before  mentioned, 
of  the  west  half,  to  the  defendant.  It  appears,  also,  that 
this  plaintiff,  or  his  father,  still  acting,  we  presume,  under 
the  same  belief  that  it  was  Colin's  father's  property,  helped 
to  build  a  shanty  for  the  defendant  on  the  west  half  of 
the  lot. 

There  is  evidence,  however,  that  about  1850  John,  the 
heir-at-law  and  brother  of  Colin,  set  up  his  claim  as  heir-at- 
law,  and  that  Stewart  then  agreed  to  buy  the  west  half  from 
him  rather  than  have  any  trouble  about  it,  and  that  the 
plaintiff  got  the  possession  of  the  east  half  of  the  lot  about 
the  same  time  too.  The  east  half  is  still  uncleared  and  unfit 
for  cultivation,  excepting  about  six  or  seven  acres  which 
were  cleared  two  or  three  years  ago. 

We  cannot  see  any  claim  which  the  defendant  has  to 
the  east  half  of  the  lot ;  nor  does  it  appear  that  there  has 
been  twenty  years  length  of  possession  against  the  legal 
claimant. 

"We  think,  therefore,  there  should  be  a  new  trial  granted 
to  the  plaintiff  as  to  the  east  half  of  the  lot,  if  the  defendant 
consent  to  it,  and  that  the  defendant  should  have  judgment 
for  the  west  half,  including  such  costs  of  the  trial  as  related 
to  the  portion,  as  to  which  he  has  succeeded,  and  also  the 
costs  of  this  application.  But  if  the  defendant  do  not  con- 
sent to  this  distribution  of  the  verdict  before  the  10th  of 
April,  the  whole  verdict  will  be  set  aside  on  payment  of 
costs  by  the  plaintiff,  and  he  may  take  such  steps  as  he  may 
be  advised  for  confining  his  case  to  such  part  of  the  lot  as 
he  may  think  he  can  rightly  maintain  his  action  for. 
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BdCIiANAN  ET  AL.  V.  FeAKK. 

Sheriff—  Poundage. 

Held,  that  under  Con.  Stats.  U.  C.  ch.  22,  sec.  271,  a  sheriff  is  not  entitled  to 
poundage  unless  he  actually  levies  the  money  due  under  the  writ  in  his  hands ; 
notwithstanding  that  in  consequence  of  the  pressure  exerted  by  seizure  of 
his  property  the  defendant  has  paid  or  otherwise  settled  the  debt. 

T,  Ferguson  obtained  a  rule  nisi  on  behalf  of  the  sheriff 
of  Middlesex  calling  on  the  plaintiff  to  shew  cause  why 
the  order  made  by  the  Chief  Justice  of  this  court  on  the 
7th  of  February  of  the  present  year,  whereby  it  was  ordered 
that  the  said  sheriff  should  be  disallowed  all  poundage 
claimed  by  him  for  proceeding  on  the  writ  of  fieri  facias 
in  this  cause,  should  not  be  rescinded,  on  the  ground  that 
.  the  sheriff  is  by  law  entitled,  under  the  circumstances,  to 
the  said  poundage,  or  to  some  part  thereof,  and  to  tax  the 
same  against  the  plaintiff,  and  on  grounds  disclosed  in  affi- 
davits and  papers  filed. 

The  affidavits  referred  to  shewed,  that  the  sheriff  received 
an  execution  against  the  defendant's  goods  to  levy  for  debt, 
interest,  and  costs,  $3,465  60 ;  that  the  sheriff  seized  of  the 
defendant's  goods  sufficient  to  satisfy  the  amount  of  the 
execution ;  that  after  such  seizure,  and  without  any  sale  by 
the  sheriff,  and  without  any  money  having  been  paid  to  the 
sheriff  by  the  defendant,  or  made  by  the  sheriff,  the  plaintiffs 
and  defendant  arranged  the  claim  between  themselves ;  that 
the  sheriff*  was  requested  to  render  a  bill  of  his  fees,  which 
he  did,  making  the  total  $103  64,  of  which  the  poundage 
constituted  $96  64 ;  that  the  bill  was  taxed  and  the  pound- 
age was  allowed  to  the  sheriff';  that  the  arrangement  made 
with  the  plaintiffs  by  the  defendant  was  brought  about  by 
the  pressure  of  the  seizure  which  the  sheriff  had  made  upon 
the  goods  so  taken. 

Downey  shewed  cause. — This*  whole  question  must  be  de- 
termined by  the  construction  to  be  placed  upon  the  Con. 
Stats.  TJ.  C.  ch.  22  ss.  270,  271.  The  following  cases  shew 
that  the  sheriff,  in  such  a  case  as  this,  is  not  by  that  statute 
entitled  to  poundage,  but  only  to  such  remuneration  in  the 
stead  of  poundage  as  shall  be  specially  awarded  to  him  : 
Winters  v.  The  Kingston  Permanent  Building  Society,  dry. 
Chamb.  Eep.  276  ;  Gillespie  v.  Shaw,  10  U.  C.  L.  J.  100. 
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Robert  A.  Harrison,  with  him  Ferguson,  supported  the 
rule. 

The  statute  should  not  be  so  rigidly  construed  as  it  has 
been:  the  sheriff  should  receive  his  poundage  after  a  levy 
has  been  made ;  and,  if  necessary,  section  271  should  be  read 
as  applicable  only  to  cases  where  there  are  different  writs 
of  execution  in  the  hands  of  different  sheriffs,  which  would 
be  giving  effect  to  the  previous  law  when  it  is  clear  no 
change  was  intended  by  the  consolidation,  and  would  harmo- 
nize the  two  sections  of  the  statute : 

Ahftm  v.  Wells,  5  T.  R,  470  ;  Chapman  v.  Bowlby,  8 
M.  &  W.,  249 ;  Morris  et  al.  y.  Boulton,  2  Chamb.  Rep. 
U.  C,  60;  Thomas  y.  Cotton,  12  U.  C.  Q.  B„  148;  Brown 
v.  Johnston,  5  U.  CL  L.  J.,  17 ;  Walker  v.  Fairfield,  8  XL  C. 
C.  P.  75 ;  Miles  v.  Harris,  31  L.  J.  C.  P.,  361,  S.  C,  12 
C.  B.  K  S.,  550  ;  Colls  v.  Coates,  11  A.  &  K,  826  ;  Corlett 
v,  McKenzie,  6  U.  C.  Q.  B.,  605  ;  Gates  v.  Crookes,  3  O.  S., 
286  ;  Leeming  v.  Hagerman,  5  O.  S.,  38 ;  "Watson  on  Sheriff, 
2nd  edn.  110 ;  9  Yic.  ch.  56,  sees.  2,  3,  Con.  Stats.  U.  C.  ch.  2. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court* 

As  the  sheriff  is  not  an  officer  who  at  the  common  law  is 
entitled  to  recover  any  fees  as  remuneration  for  his  services, 
his  sole  claim  to  them  being  based  on  positive  enactment, 
we  must  see  whether  he  has  clearly  made  out  his  right  to 
the  amount  he  demands,  for  the  burden  of  establishing  them 
is  upon  him,  before  we  can  rescind  the  present  order  which 
disallows  this  poundage. 

The  whole  legislative  provision  is  contained  in  the  two 
sections  of  the  C.  L.  P.  A.,  ch.  22,  sees.  270  and  271.  Sec. 
270  provides  that, 

"  Upon  any  execution  against  the  person,  lands  or  goods, 
the  sheriff  may,  in  addition  to  the  sum  recovered  by  the 
judgment,  levy  the  poundage,  fees,  expenses  of  execution, 
and  interest  upon  the  amount  so  recovered  from  the  time 
of  entering  the  judgment." 

Sec.  271  provides  that, 

"  In  case  a  part  only  be  levied  on  any  execution  against 
goods  and  chattels,  the  sheriff  shall  be  entitled  to  poundage 
only  on  the  amount  so  levied,  whatever  be  the  sum  endorsed 


198 


HILARY  TERM,  28  VIC.  1865. 


on  the  writ,  and  in  case  the  real  or  personal  estate  of  the 
defendant  be  seized  or  advertised  on  an  execntion,  bnt  not 
sold  by  reason  of  satisfaction  having  been  otherwise  obtained, 
or  from  some  other  cause,  and  no  money  be  actually  levied 
on  such  execution,  the  sheriff  shall  not  receive  poundage, 
but  fees  only  for  the  services  actually  rendered;  and  the 
court  out  of  which  the  writ  issued  or  any  judge  thereof  in 
vacation  may  allow  him  a  reasonable  charge  for  any  service 
rendered  in  respect  thereof  in  case  no  special  fee  be  assigned 
in  any  table  of  costs." 

Since  the  case  of  Alchin  v.  Wells  it  has  been  settled  that 
after  a  levy  has  been  made  by  the  sheriff  he  is  entitled  to 
the  poundage,  although  no  sale  is  made  and  further  pro- 
ceedings are  stayed,  in  consequence  of  a  compromise  be- 
tween the  parties.  That  decision  was  made  upon  the  29 
Eliz.  c.  4,  which  provides  that  the  sheriff  shall  receive  his 
poundage  "  on  the  sum  he  shall  levy,  extend  and  deliver  in 
execution and  this  "  levy,"  as  it  is  said  by  counsel  in 
Holmes  v.  Sparkes  (12  C.  B.),  may  be  either  actual  or  con- 
structive ;"  for.the  money  is  considered  to  have  been  levied 
by  "  the  sheriff  when  he  enters  upon  the  possession  of  the 
goods,  and  by  the  compulsion  of  the  levy  the  defendant  has 
been  compelled  to  pay  the  debt :"  Chapman  v.  Bowlby  (8  M. 
&  W.  249.)  Until  a  seizure  has  been  made  the  sheriff  is  not 
entitled  to  poundage ;  therefore,  when  the  debt  is  paid  to  him 
without  a  seizure  he  cannot  claim  poundage :  in  such  a  case 
there  has  been  no  levy  made — Graham  v.  Grill  (2  M.  &  S. 
296) ;  Colls  v.  Coates  (11  A.  &  E.  826)— either  actual  or 
constructive. 

A  seizure,  however,  is  not  properly  a  levy :  it  does  not 
become  a  levy  until  the  goods  seized  have  been  turned  into 
money :  Miles  v.  Harris  (12  C.  B.  IS".  S.  558 ;)  Drewe  v. 
Lainson  (11  A.  &  E.  529.) 

But  this  money,  as  before  mentioned,  need  not  be  made 
by  a  sale  of  the  debtor's  goods  by  the  sheriff :  he  may  so 
make  the  money,  but  he  need  not  actually  do  so :  if  he  bring 
about  a  payment  or  settlement  of  the  debt  by  reason  of  the 
compulsion  of  his  seizure,  he  is  held  under  the  statute  of 
Elizabeth  to  have  levied  the  money ;  and  if  a  statute  make 


BUCHANAN  ET  AL.  V.  FRANK. 


199 


no  difference  between  an  actual  and  constructive  levying  of 
the  money,  he  will  still  be  entitled  to  his  poundage  in  that 
case ;  but  if  it  do  make  such  a  difference,  we  must  of  course 
give  effect  to  the  provision,  however  hard  it  may  bear  against 
the  officer,  who  has  practically  done  all  or  nearly  all  the 
duty,  and  incurred  all  or  nearly  all  the  responsibility  to  have 
earned  his  compensation. 

Now  our  statute,  after  providing  generally  fSr  poundage 
in  every  case  in  section  270,  provides  that  in  cases  where  a 
part  only  of  the  debt  has  been  levied,  the  sheriff  shall  be 
entitled  to  his  poundage  on  the  amount  so  levied ;  which 
was  a  needless  enactment,  as  this  has  always  been  the  law ; 
and  then  it  provides,  as  before  stated,  that  "  in  case  the  real 
or  personal  estate  of  the  defendant  be  seized  or  advertised  on 
an  execution,  but  not  sold  by  reason  of  satisfaction  having 
been  otherwise  obtained,  or  from  some  other  cause,  and  no 
money  be  actually  levied  on  such  execution,  the  sheriff  shall 
not  receive  poundage,  &c." 

Now  this  enactment  does  in  our  opinion  establish  a  dis- 
tinction, which  before  that  time  did  not  exist,  between  an 
actual  and  a  constructive  levy,  and  makes  a  special  provision 
for  those  cases  in  which  a  mere .  seizure  is  made,  but  which 
are  not  followed  by  a  sale,  and  where  no  money  is  actually 
levied.  When  the  money  is  actually  levied  the  sheriff  may 
levy  his  poundage :  when  the  money  is  not  actually  levied 
the  sheriff  cannot  levy  or  demand  any  poundage,  although 
he  may  have  seized;  but  he  shall  "  receive  fees  only  for  the 
services  actually  rendered." 

In  the  present  case  the  sheriff  seized,  but  he  did  not  sell ; 
nor  did  he  actually  levy  any  money :  we  have  only,  therefore, 
to  declare  that  he  is  directly  within  the  special  provision  we 
have  just  referred  to,  and,  in  the  language  of  the  act,  that 
he  "  shall  not  receive  poundage." 

It  is  of  no  practical  value  to  follow  this  further,  and  to  say 
that  the  present  reading  of  the  law  has  probably  arisen  from 
an  unintentional  oversight  in  the  work  of  consolidating,  for 
we  must  accent  of  the  law  as  it  stands.  If  it  were  not  an 
intentional  alteration,  the  legislation  will  no  doubt,  if  it  be 
thought  to  be  expedient,  amend  the  law. 
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Most  of  the  decisions  in  our  own  courts  to  which  we  were 
referred  were  made  upon  the  law  as  it  stood  before  the  con- 
solidation, and  are  therefore  inapplicable,  as  are  also  all  of 
the  English  authorities.  The  other  cases  to  which  we  were 
referred,  and  which  have  been  decided  since  the  consolida- 
tion, and  when  the  attention  of  the  court  was  called  to  the 
.change  which  had  been  made  in  the  law,  have  ended  in  the 
same  manner  as  the  present  one,  adversely  to  the  sheriff; 
and  therefore  the  rule  will  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Scott  v.  Reikie. 

Bond  by  vendor  to  convey  on  a  day  certain- — By  whom  deed  to  be  tendered— 
Damages  on  default — New  trial. 

Where  the  obligor  of  a  bond  binds  himself  to  convey  lands  on  or  before  a 
certain  day,  the  bond  providing  for  no  act  to  be  done  by  the  obligee  as  a 
condition  precedent  to  his  receiving  the  deed,  he  can  only  discharge  him- 
self from  liability  by  preparing  and  executing  a  deed  to  the  obligee,  and 
the  latter  need  not  tender  the  deed  for  execution.  The  obligor  making 
such  a  bond  with  the  knowledge  that  he  has  no  title  to  the  land  is  liable 
for  damages  to  such  reasonable  amount  within  the  penalty,  as  the  obligee 
of  the  bond  can  shew  he  is  entitled,  to.  In  this  case,  however,  as  the 
damages  awarded  to  the  plaintiff  appeared  to  be  excessive,  and  the  defen- 
dant was  willing  and  then  in  a  position  to  make  a  deed  to  the  plaintiff,  who 
had  so  far  not  suffered  from  want  of  it,  and  the  delay  had  not  been  wholly 
the  fault  of  the  defendant  himself,  a  new  trial  was  granted  to  the  defendant 
on  payment  of  costs.   8ike&  v.  Wyld>  1  Best  <fc  Smith,  587,  commented  upon. 

If  there  be  a  series  of  decisions  in  the  courts  of  this  country  leading  one  way, 
they  should  be  followed  in  preference  to  a  single  decision  of  an  English 
court,  especially  where  in  it  there  was  a  difference  of  opinion  among  the 
judges. 

The  declaration  in  this  case  was  on  a  bond  in  a  penalty  of 
$1,200,  to  be  paid  to  the  plaintiff,  his  attorney,  executors, 
<fec,  whereby  after  reciting  that  whereas  plaintiff  had  con- 
tracted with  defendant  for  the  absolute  purchase  in  fee 
simple,  free  from  incumbrances,  of  twenty-five  acres,  more 
or  less,  of  lot  number  nineteen,  in  the  seventh  concession  of 
Kincardine,  commencing  at  a  post  planted  at  the  south-east 
corner  of  the  lot,  thence  westerly  thirty  rods  to  a  post,  thence 
northerly  one  hundred  and  thirty-three  rods  and  five  and  a 
half  feet,  thence  easterly  thirty  rods,  thence  southerly  one 
hundred  and  thirty-five  rods  and  five  and  a  tialf  feet  to  the 
place  of  beginning  ;  and  whereby  after  reciting  that  the 
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plaintiff  had  paid  therefor  $312,  the  condition  of  the  bond 
was  declared  to  be  that  if  defendant  should,  by  good  and 
sufficient  deeds  in  law,  convey  and  assure  to  plaintiff  in  fee 
simple  the  premises  above  described,  free  from  incumbrance, 
with  a  bar  of  dower  if  necessary,  on  or  before  the  first  day 
of  June,  1864,  then  the  bond  should  be  void.  Breach  :  that 
defendant  had  not  conveyed,  or  caused  to  be  conveyed,  the 
said  premises  to  plaintiff,  but  had  and  did  neglect  and  refuse 
so  to  do,  and  plaintiff  claimed  $1,200. 

Defendant  denied  the  breach  of  the  bond  alleged  in  the 
declaration,  and  said  that  he  was  not  guilty  of  the  same. 

The  cause  was  taken  down  to  trial  at  the  last  fall  assizes 
for  the  counties  of  Huron  and  Bruce,  held  before  Mr.  Jus- 
tice Hagarty.  The  bond  was  admitted,  and  it  was  proven 
that  on  an  application  by  plaintiff  to  defendant  for  a  deed, 
defendant  said  he  had  paid  for  his  deed,  and  would  send  it 
over  to  plaintiff  as  soon  as  the  government  sent  the  patent 
to  him ;  that  he  had  sent  the  money  for  the  patent  but  could 
not  get  it.  The  lot  was  said  to  be  Crown  land,  and  the 
delay  in  getting  out  the  patent  was  with  the  government. 
The  plaintiff  had  been  five  or  six  years  in  undisturbed 
possession  of  the  premises.  One  Hamblin  valued  the  place, 
and  estimated  its  value  at  $867  :  he  thought  the  place  would 
rent  for  $2  per  acre :  there  were  twenty-two  acres  cleared 
out  of  twenty-five.  Philip  Wainbright  valued  the  place  at 
$700,  and  John  Stewart  at  $835. 

For  the  defence,  R.  A.  Harrison  objected  that  there  was 
no  tender  of  a  deed  to  defendant;  that  plaintiff  could  in  no 
case  recover  beyond  the  purchase  money  and  interest ;  and 
that  there  was  no  proof  of  damage.  It  was  agreed  that  the 
jury  should  find  the  value  of  the  land,  for  which  a  verdict 
was  to  be  taken,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  generally,  or  to  reduce  the  verdict  to  nominal 
damages,  if  the  court  on  this  evidence  should  think  plaintiff 
could  not  recover  at  all,  or  could  only  recover  one  shilling, 
or  to  reduce  the  verdict  to  the  amount  of  the  purchase 
money  and  the  interest,  which  was  $336  96. 

The  jury  found  for  plaintiff,  and  assessed  damages  on  the 
breach  at  eight  hundred  dollars. 

15  n.  s. — VOL.  I. 
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In  Michaelmas  Term  last,  Harrison  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsnit  pursuant  to  leave 
reserved,  upon  the  ground  that  it  did  not  appear  that  plain- 
tiff had  at  any  time  before  action  brought  tendered  to 
defendant  for  execution  a  good  and  sufficient  deed  or  con- 
veyance of  the  land  mentioned  and  described  in  the  condition 
of  the  bond  sued  on  in  this  action  ;  or  to  shew  cause  why  the 
judgment  on  said  verdict  should  not  be  arrested,  on  the 
ground  that  it  was  not  averred  in  the  declaration  that  any 
such  deed  or  conveyance  was  before  action  tendered  to 
defendant  for  execution ;  or  why  the  verdict  for  the  plaintiff, 
pursuant  to  leave  reserved,  should  not  be  reduced  to  the  sum 
of  one  shilling,  upon  the  ground  that  the  plaintiff  at  the 
trial  failed  to  prove  any  damages  whatever  on  the  breaches 
assigned  in  his  declaration  ;  or  why  the  said  verdict  should 
not,  under  any  circumstances,  be  reduced  to  the  sum  of 
$336  96,  being  the  amount  of  purchase  money  and  interest 
of  said  land,  upon  the  ground  that  the  plaintiff,  upon  the 
facts  proved  at  the  trial,  was  not  in  law  entitled  to  any 
.greater  or  other  verdict  as  the  measure  of  his  damages,  or 
on  the  ground  that  the  damages  were  excessive,  and  on 
;  grounds  of  surprise,  merits,  and  grounds  disclosed  in  affida- 
vits and  papers  filed. 

The  affidavit  of  the  defendant  filed  on  the  motion  stated, 
that  he  was  advised  and  believed  that  the  plaintiff  was  not 
entitled  to  recover  substantial  damages  in  the  action,  and  that 
he  was  taken  completely  by  surprise  by  the  evidence  adduced 
by  the  plaintiff  on  the  trial,  as  to  the  value  of  the  land  in  ques- 
tion ;  that  if  he  had  known  that  the  question  of  value  would 
be  contested  at  the  trial,  he  would  have  been  prepared  with 
evidence  to  prove  the  value  of  the  land,  which  was  not  more 
than  $400  ;  that  if  allowed  a  new  trial  he  could  prove  by  six 
witnesses,  whom  he  named,  that  the  value  of  the  land  was 
not  more  than  $400. 

He  also  filed  the  affidavit  of  Harvey  Wilson,  Murdock 
Mathieson,  Murdock  Hunter,  John  Sheir,  Joseph  Sheir,  and 
Charles  Trows,  (the  six  persons  named  in  his  own  affidavit,) 
who  severally,  and  each  for  himself,  made  oath  and  said, 
that  they  were  acquainted  with  the  quarter  lot  in  question, 
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having  all  lived  in  the  immediate  neighborhood  of  it  for 
several  years,  and  having  passed  over  and  examined  the  same 
frequently ;  that  the  said  land,  describing  it,  was  not  worth 
more  than  $400  ;  and  that  they  all  owned  farms  in  the 
immediate  neighborhood  of  the  said  land. 

The  rule  was  enlarged  until  Hilary  Term  last,  when 
0.  Robinson,  Q.  C,  shewed  cause. — As  to  the  first  point, 
the  plaintiff  was  not  bound  to  tender  a  deed :  no  money  was 
to  be  paid  by  plaintiff— nothing  to  be  done  by  him  as  a 
condition  precedent  to  receiving  the  deed :  the  full  amount 
of  the  purchase  money  was  admitted  to  have  been  received ; 
and  the  rule  of  law  is,  that  where  the  vendor  binds  himself 
to  convey  or  to  make  good  a  title  on  a  certain  day,  then  he 
must  at  his  peril  prepare  and  execute  the  deed,  for  he  cannot 
otherwise  fulfil  his  undertaking  to  convey  or  make  a  title : 
Mouch  v.  Stewart,  4  U.  C.  Q.  B.  203 ;  McDonald  v.  Snit- 
singer,  5  U.  C.  Q.  B.  312 ;  Rogers  v.  Lake,  9  II.  C.  264 ; 
Smith  v.  Doane,  15  U.  C.  Q.  B.  634 ;  Burns  v.  Boyd,  19 
II.  C.  Q.  B.  54T;  Prindle  v.  McCan,  4  II.  C.  Q.  B.  228; 
Thayer  v.  Street,  11  U.  C.  C.  P.  243. 

As  to  damages,  no  doubt  the  general  rule  is,  that  in  an 
action  on  a  covenant  for  seisin  or  for  quiet  enjoyment  con- 
tained in  a  deed,  the  measure  of  damage  on  an  eviction  is 
the  purchase  money  and  the  interest ;  but  when  a  person  not 
owning  land,  and  knowing  he  is  not  the  owner,  chooses  to 
bind  himself  under  a  penalty  to  convey  or  procure  a  con- 
veyance by  a  certain  day,  he  is  liable  to  the  full  measure 
of  damages  for  the  breach  of  his  contract :  Plumer  et  al.  v. 
Simonton,  16  U.  C.  Q.  B.  220;  Hopkins,  y.  Grazebrooh,  6  B. 
&  C.  31;  Pounsett  v.  Fuller,  IT  O.  B.  660;  Vallier  v. 
Walsh,  6  U.  C.  C.  P.  459.  As  to  the  excessive  damages, 
he  filed  the  affidavit  of  plaintiff  shewing  the  state  of  the 
land  when  he  went  upon  it ;  that  he  had  cleared  19  acres ; 
built  a  house  with  additions  to  it,  stable,  sheds,  &c,  and  had 
drained  some  five  acres;  that  he  had  made  a  garden, 
planted  fruit  trees,  &c,  and  had  expended  in  clearing, 
fencing,  making  improvements,  &c,  about  $550,  besides 
paying  $312  for  the  land  in  February,  1858. 
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He  also  filed  the  affidavit  of  Alex.  Waybrand,  who  stated 
lie  knew  the  place  before  and  since  it  was  purchased  by 
plaintiff,  and  who  estimated  its  value  at  about  $850. 

George  MacKay  swore  that  he  had  resided  in  the  neigh- 
borhood about  eight  years  :  he  knew  the  place  when  plain- 
tiff went  to  reside  there  and  since,  and  he  believed  it  worth 
$800.  Eobert  S.  Thompson,  who  resided  on  the  place 
before  defendant  went  there  and  knew  it  well,  also  knew 
the  improvements  made  by  plaintiff,  and  described  them. 
He  also  knew  the  value  of  the  land  well  in  that  neighbor- 
hood, being  a  bailiff  of  the  division  court,  and  he  considered 
the  premises  well  worth  $700. 

These  affidavits  give  the  data  on  which  the  parties  making 
them  formed  their  estimates,  shewing  the  number  of  acres 
cleared,  how  the  land  was  improved  as  to  farms,  ditches,  &c, 
and  what  houses  were  placed  on  the  premises ;  and,  therefore, 
these  statements  are  entitled  to  more  weight  than  those  made 
in  the  affidavit  filed  by  defendant,  in  which  the  deponents  all 
join  in  making  the  same  affidavit,  in  the  same  words,  with- 
out in  any  way  giving  any  account  of  the  manner  in  which 
the  place  has  been  improved,  or  on  what  they  base  the  esti- 
mate of  its  value. 

Harrison,  contra. — As  to  the  necessity  for  tendering  the 
deed  before  bringing  the  action,  Pool  v.  HiE,  6  I,&  "W. 
835,  shews  that  as  a  general  rule  it  is  the  duty  of  the  pur- 
chaser to  prepare  and  tender  the  deed,  but  under  the 
peculiar  wording  of  this  bond  the  authorities  referred  to 
seem  to  be  in  favor  of  the  plaintiff.  On  the  question  of  dam- 
ages the  general  doctrine  is,  that,  in  relation  to  sales  of  real 
estate,  if  the  seller  is  not  able  to  complete  the  contract,  the 
buyer  can  only  recover  back  the  purchase  money  and  in- 
terest, and,  perhaps,  damages  for  investigating  the  title, 
unless  the  seller  has  been  guilty  of  some  misconduct  and 
has  not  acted  bond  fide.  Here  it  is  not  pretended  that  at 
the  time  the  bond  was  given  the  plaintiff  was  not  aware 
that  defendant  had  no  title  :  there  was  no  fraud  or  conceal- 
ment on  his  part,  and,  therefore,  all  that  plaintiff  can  pro- 
perly claim  is  the  purchase  money  and  the  interest.  Sihes 
V.  Wyld,  1  Best  &  Smith  587,  is  the  latest  case  on  the  sub- 
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ject,  and  shews  that  if  the  defendant  acted  bond  fide,  plains 
tiff  cannot  recover  more  than  the  money  paid  and  interest. 

As  to  the  affidavits,  those  filed  by  defendant,  six  in  num- 
ber, all  agree  that  the  premises  are  only  worth  $400,  whilst 
those  for  the  plaintiff,  only  three  besides  the  owner,  do  not 
agree  in  value,  one  Robert  S.  Thompson  making  it  $700, 
another,  Alex.  Waybrand,  $850,  and  the  third,  George  Mac- 
Kay,  $800,  the  plaintiff  himself  saying  at  least  $800. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  cases  referred  to  by  Mr.  Robinson  are  express  autho- 
rities that  on  an  instrument  framed  such  as  the  one  declared 
on  is,  before  a  defendant  can  discharge  himself  from  the 
liability  created  under  it  he  must,  according  to  its  terms, 
"  by  a  good  and  sufficient  deed  of  conveyance  in  fee  simple 
convey  and  assure,  or  cause  to  be  conveyed  and  assured, 
unto  the  plaintiff  the  premises  therein  described."  Having 
failed  to  do  so  by  the  time  named  in  the  bond,  plaintiff's 
right  of  action  is  complete.  As  to  the  damages  Plumer  v. 
Simonton,  and  Vallier  v.  Walsh,  are  express  authorities  in 
our  own  courts  that  defendant,  under  a  bond  like  this, 
executed  when  he  knew  he  was  not  the  owner  of  the  land, 
in  ease  of  default,  is  liable  for  more  than  nominal  damages, 
and  for  more  than  the  purchase  money  and  the  interest.  The 
contract  becomes  in  fact  like  an  ordinary  one,  and  the 
defendant  is  subject  to  such  reasonable  damages  as  the 
plaintiff  can  show,  up  to  the  amount  of  the  penalty  of  the 
bond,  he  has  sustained  in  consequence  of  the  breach  of  the 
contract.  The  judgment  of  the  late  Mr.  Justice  Burns  in 
Plumer  v.  Simonton,  puts  the  law  on  an  intelligible  footing, 
and  it  seems  to  me,  as  far  as  our  courts  are  concerned  in  this 
country,  ought  to  be  adhered  to.  If  Sikes  v.  Wyld  does  in 
effect  lay  down  doctrines  differing  from  Hopkins  v.  Graze' 
brook,  Robinson  v.  Harman,  and  the  cases  in  our  own  court, 
I  think  we  should  follow  the  decisions  in  our  own  courts, 
until  these  doctrines  are  more  fully  settled  in  England.  The 
judgment  in  Sikes  v.  Wyld  was  concurred  in  by  Blackburn 
and  Wightman,  J.  J.,  and  Cockburn,  C.  J.,  dissented  on  the 
express  ground  that  the  defendants  were  liable  because  they 
knew  they  had  neither  the  legal  nor  equitable  estate  in  the 
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land  at  the  time  they  contracted  to  sell  it  to  the  plaintiff. 
If  that  case  was  not  distinguishable  from  the  cases  in  our 
own  court,  (and  I  think  it  is  distinguishable)  I  am  clearly  of 
opinion  we  ought  not  in  this  court  to  follow  it  until  the 
questions  there  raised  are  settled  in  a  more  satisfactory 
manner  by  a  court  of  appeals  either  in  England  or  in  this 
country. 

As  to  a  new  trial  on  the  affidavits,  the  jury  seem  to  have 
given  the  plaintiff  more  than  the  full  value  of  the  premises, 
according  to  the  estimate  of  one  of  the  witnesses  called  by 
him  on  the  trial,  and  according  to  the  estimate  of  Thompson, 
whose  affidavit  he  files,  whose  estimate  is  $700:  "well  worth 
$700  "  are  the  words.  The  defendant  does  not  seem  to  have 
been  practising  any  fraud,  or  to  have  acted  designedly  with 
a  view  to  injure  plaintiff  or  to  deprive  him  of  the  title  to  his 
property.  He  seems  to  have  sent  forward  his  money  to 
obtain  the  patent,  but  owing  to  some  delay  in  the  Crown 
Lands  department  it  was  not  forwarded  to  him  in  time  to 
enable  him  to  perform  the  condition  of  the  bond ;  so  that  if 
the  plaintiff  insists  now  in  pursuing  this  action  against  the 
defendant,  who,  it  is  stated,  is  ready  and  willing  to  give  him 
a  deed,  he  ought  not  to  get  more  than  an  indemnity  for  the 
value  of  the  property,  not  a  fictitious  or  fanciful  price  for  it. 
As  the  plaintiff  up  to  the  present  time  has  not  apparently 
been  inj  ured  by  the  delay,  and  does  not  seem  inclined  to 
have  a  title  made  to  him  for  the  land  in  dispute,  it  would 
only  seem  reasonable,  when  two  of  the  four  or  five  persons 
who  speak  of  the  value  of  the  property,  estimate  its  value  at 
$100  less  than  the  jury  have  found,  that  the  defendant  should 
have  an  opportunity  to  call  some  witnesses  to  speak  of  its 
value.  It  is  true  the  reason  he  gives  for  not  calling  witnesses 
as  to  the  value  at  the  trial  is  not  very  satisfactory,  yet  he 
seems  to  have  suffered  from  not  having  the  proper  view 
taken  of  his  case,  and  we  think  we  will  be  doing  no  injustice 
in  allowing  him  to  submit  the  evidence  of  the  six  persons 
who  estimate  the  premises  at  only  $400  in  value,  to  the 
consideration  of  a  jury.  Under  all  the  circumstances,  how- 
ever, we  can  only  grant  the  new  trial  on  payment  of  costs. 

Rule  absolute  for  new  trial  on  payment  of  costs. 


[207] 


The  Great  Western  Railway  Company  y.  Bain. 

Mortgage — Intention  as  to  subject  matter  of— Trade  fixtures. 

B.  mortgaged  to  the  plaintiffs  certain  premises,  together  with  the  vjater  wheel 
and  flumes,  outhouses,  buildings,  ways,  waters,  water-courses,  privileges 
and  appurtenances  to  the  said  premises  belonging ;  and  afterwards  mort- 
gaged to  H.  the  same  premises,  describing  them  as  the  woolen  works,  and 
also  all  the  fire  engine,  boiler,  machinery  an  d  fixtures,  and  the  water  wheel,  and 
all  fixed  machinery,  and  shafting  and  fixtures  of  every  kind  about  the  same. 
Subsequently  to  these  mortgages  B.  conveyed  to  M.  his  equity  of  redemp- 
tion in  the  said  premises,  also  describing  them  as  the  Dun  das  Woolen 
Works,  *  *  *  together  with  all  the  machinery  in  and  about  the  same  then 
owned  by  G.  B.  H.  assigned  his  mortgage  to  K.  B.  Subsequently  to  the 
mortgage  to  the  plaintiffs,  B.  &  M.  placed  on  the  premises  certain  looms, 
spinning  machines,  warping  mills,  and  various  other  articles  of  the  same 
kind,  which  were  secured  by  nails  and  screws  to  the  floors,  and  by  braces 
secured  by  screws  and  bolts  to  the  ceilings,  but  could  be  easily  removed 
without  injury  either  to  the  premises  or  to  themselves.  B.  having  made 
default  in  certain  payments  due  under  his  mortgage,  a  decree  of  foreclosure 
was  obtained  in  the  ordinary  course  from  the  Court  of  Chancery  against 
M.,  in  whom  the  equitable  title  was  vested  by  conveyance  from  B.,  and  a 
day  was  appointed  for  him  to  redeem  or  be  foreclosed.  In  the  meantime, 
however,  M.  &  K.  B.  sold  the  machinery  last  mentioned  to  the  defendant, 
who  removed  it  from  the  premises.  In  an  action  by  the  plaintiffs  against 
the  defendant  for  the  conversion  of  the  machinery  in  question,  and  on  a 
motion  to  set  aside  the  verdict  obtained  by  the  defendant, 

Held,  that  the  terms  of  the  mortgage  to  the  plaintiffs  did  not  indicate  an  inten- 
tion that  the  plaintiffs  should  have  a  claim  upon  any  portion  of  the  machi- 
nery in  the  premises  except  that  only  which  related  to  the  motive  power 
of  the  mill, 

Semble,  that  the  mortgage  to  H.  covered  the  machinery  in  question  in  the 
suit ;  that  had  the  machinery  at  the  time  of  the  conveyance  by  B.  to  M. 
been  the  property  of  B.  as  chattels,  it  would  without  doubt  have  passed  to 
M. ;  and  that  though  the  machinery  might  for  many  purposes  have  been 
looked  upon  as  fixtures,  yet  as  between  the  plaintiffs  as  mortgagees  and  B., 
and  all  persons  claiming  under  him,  it  was  not  so  annexed  to  the  freehold 
as  to  be  irremoveable  by  the  latter. 

Quaere,  as  to  the  general  right  of  a  mortgagor  to  remove  from  the  mortgaged 
premises  machinery  of  the  kind  annexed  in  such  a  way  to  the  freehold. 

General  review  of  the  authorities  both  in  England  and  this  country  on  the 
subject  of  fixtures,  since  Carscallen  v.  Moodie,  15  U.  C.  Q.  B.  304. 

The  declaration  charged  that  defendant  converted  to  his 
own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of,  to  wit,  one  Stafford  loom  and  furniture, 
one  Crompton  loom  and  furniture,  one  Broad  loom  and  fur- 
niture, one  organ  spinning  jack  and  forty  spools,  one  warping 
mill  and  thirty  spools,  one  spooling  machine  for  warping 
mill,  eight  thousand  bobbins,  one  sett  of  manufacturing  cards, 
with  card,  clothing  and  belting,  and  one  hundred  side  spools, 
one  grinding  machine  and  emery  cylinder,  two  emery  eylin- 
,  ders,  one  spooling  machine,  four  set  of  manufacturing  cards, 
four  large  spools  and  two  spool  frames,  four  set  of  manufac- 
turing curds,  one  burring  machine  for  manufacturing  cards,. 
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and  one  broad  gig  and  blots,  and  the  plaintiffs  claimed  two 
thousand  five  hundred  dollars. 

The  defendant  pleaded  that  the  goods  were  not,  nor  was 
any  part  thereof,  the  goods  of  the  plaintiffs  as  alleged. 

The  cause  was  taken  down  to  trial  at  the  last  fall  assizes 
for  the  county  of  Went  worth,  before  Mr.  Justice  Adam 
Wilson.  The  case  for  the  plaintiff  was  gone  through  with 
before  him,  and  the  remainder  of  the  evidence  was  taken  by 
Miles  O'Reilly,  Esq.,  Q.  €.,  the  learned  judge  being  obliged 
to  leave  Hamilton  before  the  close  of  the  case.  The  learned 
Queen's  Counsel  was  present  during  the  whole  trial,  and  at 
the  conclusion  of  the  case  charged  the  jury,  and  received 
their  verdict  which  was  for  the  defendant. 

The  following  appeared  to  be  the  facts  of  the  case,  so  far 
as  they  are  necessary  to  be  considered  for  the  decision  of  the 
cause :  On  the  fourth  of  April,  1855,  George  Munns  Barton 
mortgaged  in  fee  to  the  plaintiffs  certain  premises  in  the 
town  of  Dundas,  in  the  county  of  Wentworth,  which  were 
therein  described,  and  all  the  right,  title,  interest,  and  privi- 
leges of  Barton  in  and  to  the  possession  and  use  of  the  head 
and  power  of  the  stream  of  water  and  of  the  dam,  which  was 
constructed  on  the  lands  and  premises  mortgaged,  and  upon 
the  adjoining  lands  of  Robert  Hope,  Esquire,  together  with 
all  rights  of  way  and  water  conferred  on  Barton  by  any 
deeds,  or  held  and  enjoyed  by  him,  or  in  any  way  used  by 
him,  and  all  the  benefit,  advantage,  rights  and  privileges 
bestowed  by  any  covenant  respecting  the  said  land  and  water 
privileges  from  John  Pater  son  or  any  other  person  to  Barton, 
together  with  all  and  singular  the  water  wheel  and  flumeRy 
houses outhouse*,  buildings,  ways,  waters,  watercouses,  privi- 
leges, profits,  hereditament,  and  appurtenances  whatsoever 
to  the  said  tract  of  land,  tenements,  hereditaments  and  pre- 
mises belonging  or  in  anywise  appertaining,  or  therewith 
used  and  enjoyed,  or  known  or  taken  as  part  or  parcel 
thereof,  or  as  belonging  thereto,  or  to  any  part  thereof,  to 
hold  to  plaintiffs,  their  successors  and  assigns,  in  fee  simple, 
(with  a  certain  exception  not  important  to  be  noticed,)  sub* 
ject  to  a  condition  that  the  mortgage  should  be  void  on 
payment  to  the  plaintiffs  of  £ '  ,500  with  interest  from  the 
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4th  of  April,  1856,  at  six  per  cent,  per  annum,  in  fifteen 
equ.il  annual  instalments  with  interest  on  each  instalment 
from  4th  April,  except  the  first  one  or  two  instalments.  It 
was  further  provided  that  until  default  made  in  the  payment 
of  the  money  mentioned  in  the  proviso,  or  of  the  interest 
thereof,  or  in  the  keeping  of  some  one  or  more  of  the  stipu- 
lations or  agreements  in  the  proviso  particularly  set  forth, 
con  trary  to  the  true  intent  and  meaning  of  the  proviso,  it 
should  be  lawful  for  Barton  to  occupy  the  lands  and  premises 
with  the  appurtenances,  and  to  take  the  rents,  issues,  and 
profits  thereof.  There  was  also  a  covenant  by  Barton  for 
quiet  enjoyment  by  plaintiffs  after  default  in  paying  the 
money  mentioned  in  the  proviso,  or  the  interest  thereof,  or 
any  part  thereof,  or  in  the  keeping  of  the  covenants  or 
stipulations  in  the  covenant  contained,  and  that  plaintiffs 
might  in  case  of  like  default  enter  upon  the  land-  and 
premises. 

On  24th  December,  1855,  Barton  by  another  mortgage 
in  fee  mortgaged  the  premises  to  Robert  Hunter,  of  the 
city  of  New  York,  physician,  in  consideration  of  £1,500, 
describing  them  as  "all  that  tract  of  land  and  premises 
situated  and  being  in  the  town  of  Dundas,  in  the  county 
of  Wentworth,  with  the  water  privileges  and  rights  of  way 
purchased  by  Barton  from  John  Patterson,  and  being 
composed  of  two  acres  of  land  more  or  less,"  (part  of  lot 
number  fifty-two,  &c.,)  "  and  which  said  land  and  premises 
are  known  as  the  Dundas  Woolen  Works,  with  all  the  land-, 
flumes,  buildings,  rights  of  way  and  other  appurtences  now 
used  or  belonging  thereto,  and  also  all  ike  fire  engine,  boiler 
and  machinery  and  fixtures,  and  the  water  wheel,  and  all 
fixed  machinery  and  shafting,  and  fixtures  of  every  kind 
about  the  same,  and  every  right  of  water  and  way  over  the 
land  of  Robert  Holt,  or  any  other  person,  now  appurtainiug 
to  the  said  premises,  together  with  all  the  tenements,  heredi- 
taments, and  appurtenances  thereto  in  anywise  belonging,  to 
hold  to  Hunter  in  fee,  subject  to  a  proviso  that  the  indenture 
shall  be  void  on  payment  by  Barton  of  £1500." 

On  the  19th  of  February,  1861,  Barton,  pursuant  to  the 
statute  for  facilitating  the  conveyance  of  real  property,  in 
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consideration  of  £3,600,  conveyed  to  Blankenburg  McNab, 
of  Dundas,  woolen  manufacturer,  in  fee,  the  premises  con- 
veyed to  plaintiffs  and  described  in  the  same  way,  but  instead 
of  providing  "  together  with  all  and  singular  the  water  wheel 
and  flumes,  &c.,"  the  deed  to  MclSab  stated,  "  the  said  pro- 
perty being  all  that  property  known  as  the  Dundas  "Woolen 
"Works,  with  the  residence  built  by  said  Barton,  and  also 
including  the  brick  house  and  farm  building  attached  there- 
to, which  was  formerly  occupied  by  "William  Slingsbury, 
being  the  whole  factory  property  and  premises  owned  by 
the  said  Barton,  together  with  all  the  machinery  in  the  said 
Dundas  "Woolen  "Works  and  about  the  same,  then  owned  by 
the  said  Barton."  In  the  covenant  against  incumbrances 
was  excepted  the  mortgage  to  plaintiff,  to  Robert  Hunter, 
and,  on  the  Kingsley  House,  to  Peter  Paterson.  The 
Slingsbury  House  was  excepted  out  of  the  mortgage  to 
plaintiffs. 

Hunter,  on  the  18th  February,  1862,  assigned  his  mortgage 
to  King  Barton,  described  in  the  assignment  as  of  the  city 
of  New  York,  Esquire. 

George  M.  Barton  paid  the  first  two  instalments  of  prin- 
cipal and  interest,  and  part  of  the  third  instalment  to 
plaintiff,  amounting  to  about  $900,  and  he  made  improve- 
ments ;  but  nothing  was  paid  to  plaintiff  further  than  has 
been  mentioned.  On  the  16th  September,  1861,  a  bill  of 
foreclosure  was  filed  by  plaintiffs  against  Blankenburg 
MaoNab,  in  which  they  alleged  there  was  due  them  on 

,  that  day,  for  principal   £377    6  8 

and  for  interest    87  18  5 

£465    5  1 

On  the  14th  January,  1862,  the  decree  of  foreclosure  against 
McNab  was  made,  declaring  him  foreclosed  unless  he  paid 
the  amount  then  due  in  six  months  after  the  master's  report. 

The  final  proceedings  in  foreclosure  resulted  as  follows : 
as  to  McNab,  unless  he  redeemed  by  13th  July,  1863,  he 
was  foreclosed;  as  to  King  Barton  and  George  Munns 
Barton,  they  were  foreclosed  if  they  did  not  redeem  by  14th 
July,  1863. 
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Neither  of  the  parties  redeemed.  King  Barton  and 
MclSTab  sold  the  machinery  in  question  in  this  cause  on  27th 
May,  1863,  to  the  defendant  for  $1250  in  cash  (gold),  who 
took  it  away  from  the  premises. 

The  machinery,  the  subject  of  the  action,  was  put  into  the 
premises  by  George  M.  Barton  and  McNab  after  the  mort- 
gage to  the  plaintiff  of  4th  April,  1855,  and  before  the  27th 
May,  1863. 

It  further  appeared  that  the  premises  had  been  purchased 
by  the  plaintiffs  from  Patterson,  and  conveyed  by  the  latter 
to  Barton  at  plaintiff's  request  before  the  mortgage  to  them ; 
that  before  the  plaintiff's  mortgage,  George  M.  Barton  had 
mortgaged  with  plaintiff's  knowledge  certain  portions  of  the 
machinery  by  a  chattel  mortgage  to  Patterson,  which  was 
dated  the  4th  day  of  April,  1855 :  this  portion  of  the 
machinery  was  not  in  dispute  in  this  cause.  Possession  was 
taken  of  the  mortgaged  premises  by  plaintiff  on  5th 
December,  1863. 

The  looms  and  other  articles,  the  subject  of  litigation 
between  the  parties,  were  placed  in  the  mortgaged  premises, 
and  had  been  used  for  the  purposes  of  carrying  on  the 
business  of  a  woolen  cloth  manufactory,  and  were  secured 
by  nails  and  screws  to  the  floors,  and  by  braces  secured 
by  screws  and  bolts  to  the  ceilings,  but  could  all  be  easily 
removed  without  injury  to  the  building,  and  without  injury 
to  the  articles  themselves. 

Before  the  premises  were  mortgaged  to  the  plaintiffs  they 
had  been  used  as  a  cloth  factory,  and  after  that  they  had 
been  considerably  improved,  and  the  new  machinery  in 
question  had  been  introduced ;  the  old  machinery  also  re- 
maining thereon,  or  a  portion  of  it.  The  object  of  using 
the  screws  and  nails  was  to  fasten  the  machinery  to  the 
floor  to  keep  it  steady.  Barton  also  had  a  steam  engine 
in  the  premises^whieh  was  not  taken  out. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved 
for  a  non-suit,  on  the  ground  that  it  was  not  shewn  that  the 
machinery  was  put  into  the  premises  with  the  intention  of 
making  it  a  part  of  the  freehold ;  that  the  fastening  was  not 
put  there  for  that  purpose,  but  only  to  steady  them  to  enable 
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them  to  be  worked ;  that  they  were  trade  articles  put  in  by 
the  mortgagor  when  he  had  possession,  and  taken  out  by  him 
whilst  he  was  yet  in  possession,  and  sold  to  a  bond  fide 
purchaser  without  notice. 

The  learned  Judge  ruled  that  the  jury  might  be  asked 
what  the  intention  of  the  party  was  in  putting  in  the 
machinery :  whether  it  was  for  the  purpose  of  making  it  a 
part  of  the  freehold,  or  of  enhancing  its  value,  or  simply  of 
working  the  machinery  in  the  way  of  trade,  and  of  steadying 
it  by  temporary  fastenings  while  it  was  being  worked ;  and 
then  the  court  should  determine  whether  the  kind  of  fastening 
did  make  the  articles  part  of  the  freehold  as  against  the 
party  who  put  them  in. 

For  the  plaintiffs,  JE.  Irving,  Q.  O.0  contended  that  as  a 
matter  of  fact  the  party  did  not  put  in  the  machinery  to  be 
attached  to  the  freehold,  but  that  was  to  be  inferred  as  a 
matter  of  law  from  the  mere  fact  of  its  being  introduced  by  a 
mortgagor  in  fee  or  those  representing  his  rights,  which  was 
different  from  the  act  of  a  tenant  for  years ;  even  if  plaintiff 
could  not  claim  the  machinery  from  a  tenant  for  years,  whkh 
he  contended  they  could. 

For  the  defendant  Mr.  Geo.  M.  Barton'  was  called,  who 
swore  that  he  had  purchased  the  machinery  in  the  factory 
from  Mr.  Patterson  two  or  three  days  after  he  had  bargained 
with  plaintiffs  for  the  land.  He  stated  that  he  had  put  in 
various  articles  of  the  machinery  in  dispute,  and  he  was 
asked  (the  question  being  objected  to  by  plaintiffs  counsel), 
with  what  intention  he  put  the  things  in.  He  stated  his 
intention  in  putting  them  in  was  merely  to  carry  on  the 
business  more  extensively,  not  for  any  purpose  of  increasing 
the  value  of  the  freehold.  There  was  no  intention  to  attach 
them  to  the  freehold.  He  did  not  direct  the  nails  to  be  put  in, 
and  if  there  had  been  any  new  improvements,  if  he  were  car- 
rying on  the  business,  he  would  have  taken  these  out  and  put 
in  new  ones.  He  added  that  he  had  built  a  new  house  on  the 
premises  which  cost  $2,500,  a  steam  engine  and  boiler  $2,500, 
a  new  water  wheel  costing  eight  or  nine  hundred  dollars ; 
in  fact,  improvements  to  $6000  and  upwards ;  and  he  had 
paid  plaintiffs  $900  in  cash.    McNab  stated  he  had  put  in 
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tlie  machines  placed  there  by  him  for  (he  purpose  of  carrying 
on  the  manufactory,  nothing  else.  He  said  he  had  changed 
the  looms  twice,  and  did  not  regard  them  as  fixtures :  he 
never  intended  they  should  form  part  of  the  freehold.  He 
said  he  was  to  pay  off  the  mortgages  as  part  of  the 
consideration  he  was  to  pay  for  the  place;  that  Hunter's 
mortgage  had  three  years  to  run:  he  added  that  he  had 
paid  G.  M.  Barton  about  $1000,  and  given  him  a  mortgage 
for  the  balance. 

Some  other  witnesses  were  called  for  the  defendant,  who 
spoke  of  the  manner  in  which  the  looms  and  machinery  were 
secured  to  the  building,  and  that  they  did  not  consider  them 
as  fixtures ;  that  if  the  building  had  been  leased  they  would 
have  been  secured  in  the  same  way. 

The  learned  Queen's  counsel  in  charging  the  jury  directed, 
that  if  the  machinery  had  been  affixed  to  the  premises  with 
the  intention  of  Its  remaining  there  permanently,  or  be- 
coming part  of  the  freehold,  then  to  find  for  plaintiffs  for  the 
value ;  but  if  put  there  merely  for  the  purpose  of  carrying 
on  the  manufacturing  business  more  conveniently  and  ex- 
peditiously, and  that  the  fastenings  were  temporary,  to 
enable  the  operators  to  use  the  machinery,  and  to  prevent 
its  moving  about  inconveniently,  then  to  find  for  defendant. 

The  jury  found  a  verdict  in  favour  of  the  defendant. 

In  Michaelmas  Term  last,  Irving,  Q.  C,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  for  a  new  trial  without  costs, 
on  the  grounds,  that  the  verdict  was  against  law  and  evi- 
dence ;  and  also  for  misdirection  in  this,  that  after  the  evidence 
was  given  that  the  machinery  had  been  annexed  to  the  free- 
hold by  the  mortgagor  in  possession,  or  by  the  owner  of  the 
equity  of  redemption,  such  evidence  was  sufficient  to  estab- 
lish the  intention  with  which  such  machinery  was  annexed 
to  the  freehold,  and  after  such  evidence  ft  was  wrong  to 
leave  it  to  the  jury  to  determine  whether  in  their  opinion 
such  machinery  had  been  annexed  with  a  permanent  inten- 
tion, or  merely  more  substantially  or  permanently  than  if 
put  in  by  a  tenant  for  years ;  or  why  a  new  trial  should  not 
be  had  without  costs,  on  the  ground  of  the  reception  of  im. 
proper  evidence,  in  this,  that  the  witnesses,  G.  M.  Barton 
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and  B.  McNab,  having  annexed  certain  machinery  to  the 
freehold,  and  at  the  time  being  owners  of  the  freehold  as 
mortgagors  in  possession,  and  owning  the  equity  of  redemp- 
tion, could  not  be  asked  by  the  defendant  what  was  their 
intention  in  putting  in  that  machinery,  for  the  question  of  the 
intention  with  which  the  machinery  was  annexed  by  them 
could  only  be  established  by  acts  done ;  that  such  evidence 
was  inadmissible,  as  these  acts  as  well  as  the  deeds  put  in 
evidence  estopped  the  defendants  from  setting  up  the  evi- 
dence that  the  machinery  was  fixed  temporarily,  and  that 
such  evidence  was  irrelevant. 

The  rule  was  enlarged  until  Hilary  Term  last,  when 
S.  B.  Freeman,  Q.  (7.,  shewed  cause. — The  question  must 
necessarily  be,  whether  the  parties  placing  the  machinery  in 
the  premises  intended  to  annex  it  to  the  freehold  or  not. 
The  fact,  which  is  not  denied,  that  a  portion  of  the  machinery 
then  on  the  premises  was  assigned  to  Patterson  by  G-.  M. 
Barton,  and  held  by  him  under  a  chattel  mortgage,  with  the 
knowledge  of  the  plaintiffs  before  the  mortgage  to  them  was 
executed,  and  the  fact  that  the  mortgage  to  plaintiffs  only 
covers  the  machinery  then  on  the  premises,  the  water-wheel 
and  flumes,  houses,  out-houses,  &c,  shew  that  G.  M.;.  Barton 
intended  to  mortgage  to  them  only  the  working  motive 
machinery  of  the  mill,  and  not  the  looms,  carding  machines? 
&c. ;  and  that  in  any  affixing  of  machinery  of  that  character, 
it  could  not  be  held  that  it  was  done  with  intent  to  perma- 
nently attach  it  to  the  freehold.  Hare  v.  Ilorton,  5  B.  &  A. 
715,  is  a  strong  authority  in  this  view  of  the  case.  The 
machinery  included  in  Paterson's  mortgage  not  passing  to 
the  plaintiffs,  that  of  a  similar  character  would  not  be 
intended  to  pass,  and  the  subsequent  conveyance  of  that 
kind  of  machinery  in  the  mortgage  to  Hunter,  and  in  the 
conveyance  of  the  fee  to  McNab,  clearly  shews  that  it  was 
the  understanding  of  the  parties  that  such  machinery  was 
not  intended  to  be  affixed  to  the  freehold,  so  as  to  pass  to 
the  plaintiffs.  The  machinery  put  in  by  MoNab  was  subse- 
quent to-  the  default  made  in  the  payment  of  the  mortgage 
money,  and  there  is  no  reason  to  presume  that  he  then 
intended  affixing  it  to  the  freehold.    The  evidence  shews 
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that  the  mode  by  which  they  were  fastened  to  the  floors  was 
only  snch  as  was  necessary  for  their  enjoyment  in  manufac- 
turing cloth;  and  unless  it  can  be  presumed  from  other 
circumstances,  it  cannot  be  fairly  urged  that  when  they 
were  placed  there  so  slightly  attached,  that  it  was  intended 
by  either  Barton  or  McNab,  when  they  placed  them  there, 
that  they  should  be  and  remain  affixed  to  the  freehold.  The 
distinction  is  often  pointed  out  between  fixtures  put  up  by 
tenants  for  the  purposes  of  trade,  and  those  placed  by  the 
owner  of  the  fee  for  the  advantage  of  the  inheritance.  These 
articles  were  more  in  the  nature  of  machines  used  for  the 
immediate  profits  of  the  business,  than  for  the  making  of  the 
freehold  property  more  valuable.  The  language  of  Baron 
Parke,  in  Hellawell  v.  Eastwood,  6  Ex.  313,  is  peculiarly 
applicable  to  this  case.  The  question  was,  whether  cotton- 
spinning  machines,  which  were  fixed  by  means  of  screws, 
some  into  the  wooden  floor,  some  in  lead,  which  had  been 
poured  in  a  molten  state  into  holes  in  stones  for  the  purpose 
of  receiving  the  screws,  had  lost  their  character  as  chattels, 
so  as  not  to  be  distrainable  by  being  considered  as  affixed  to 
the  freehold.  Baron  Parke  said,  "The  only  question  is, 
whether  the  machines,  when  fixed,  were  parcel  of  the  free- 
hold ;  and  this  is  a  question  of  fact  depending  on  the  circum- 
stances of  each  case,  and  principally  on  two  considerations ; 
first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the 
house,  and  the  extent  to  which  it  is  united  to  them,  whether 
it  can  easily  be  removed  integre  salve  et  commode  or  not, 
without  injury  to  itself  or  the  fabric  of  the  building; 
secondly,  on  the  object  and  purpose  of  the  annexation, 
whether  it  was  for  the  permanent  and  substantial  improve- 
ment of  the  dwelling,  in  the  language  of  the  civil  law,  per- 
petui  usus  causd,  or,  in  that  of  the  Year  Book,  pour  un pro- 
fit del  inheritance,  or  merely  for  a  temporary  purpose,  or  the 
more  complete  enjoyment  and  use  of  it  as  a  chattel.  Now, 
in  considering  this  case  We  cannot  doubt  that  the  machines 
never  became  a  part  of  the  freehold :  they  were  attached 
slightly,  so  as  to  be  capable  of  removal  without  the  least 
injury  to  the  fabric  of  the  building,  or  to  themselves ;  and 


216 


HILARY  TERM,  28  VIC.  1865. 


tlie  object  and  purpose  of  the  annexation  was,  not  to  improve 
the  inheritance,  bnt  merely  to  render  the  machines  steadier 
and  more  capable  of  convenient  use  as  chattels.  They  were 
never  a  part  of  the  freehold,  any  more  than  a  carpet  would 
be,  which  is  attached  to  the  floor  by  nails  for  the  purpose  of 
keeping  it  stretched  out,  or  curtains,  looking-glasses,  pictures, 
and  other  matters  of  an  ornamental  nature,  which  have  been 
slightly  attached  to  the  walls  of  the  dwelling  as  furniture, 
and  which  is  probably  the  reason  why  they  and  similar 
articles  have  been  held  in  different  cases  to  be  removable. 
The  machines  would  have  passed  to  the  executor  (per  Lord 
Lyndhurst,  C.  B.,  Tra/ppes  v.  Harter,  2C.&M.  177) :  they 
would  not  have  passed  by  a  conveyance  or  demise  of  the 
mill.  They  never  ceased  to  have  the  character  of  moveable 
goods,  and  were  therefore  liable  to  the  defendant's  distress." 
This  language  applies  with  equal  force  to  the  defendant's 
right  to  purchase  these  machines  as  goods  and  chattels,  and 
would  seem  to  be  conclusive  in  his  favor.  Lancaster  v.  Evey 
5  0,  B.  N.  S.  717,  is  authority  to  shew  that  the  presumption 
that  that  which  is  annexed  to  the  soil  becomes  part  of  the 
soil,  may  be  rebutted  by  shewing  the  intention  of  the  par- 
ties to  the  contrary.  The  language  of  the  judges,  used  and 
quoted  in  the  argument,  and  in  giving  judgment  in  that 
case,  implies  that  when  the  thing  is  so  annexed  as  to  be 
severable  without  injury  to  the  freehold,  the  rights  in  such 
a  case  must  always  be  subject  to  explanation  by  evidence ; 
and  if  a  chattel  is  put  up  so  that  the  owner  can  remove  it, 
there  is  no  reason  why  it  should  necessarily  become  part  of 
the  freehold,  or  why  it  should  not  be  removable  when  the 
owner  thinks  fit,  if  it  appears  to  have  been  so  agreed.  He 
.referred  to  Walmsley  v.  Milne,  7  C.  B.  "N.  S.  135,.  per 
Crowder,  J.,  as  shewing  that  the  question  of  annexation  was 
one  of  intention ;  to  Cameron  v.  Oates,  7  TJ.  C.  Q.  B.  728, 
where  the  annexation  was  clearly  for  making  the  enjoyment 
of  the  freehold  more  valuable  ;  Fisher  v.  Dixon,  12  C.  &  F. 
312,  and  Oarscallen  v.  Moodie,  15  U.  C.  Q.  B.  304,  and  con- 
cluded his  argument  by  urging  that  none  of  these  Cases  when 
properly  considered  laid  down  any  doctrine  that  could  pro- 
perly be  held  as  being  adverse  to  the  defendant. 
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Irving,  Q.  <7.,  contra. — There  is  an  obvious  distinction 
between  cases  where  the  machinery  is  affixed  by  a  tenant 
for  the  mere  enjoyment  or  use  of  it  as  a  chattel,  and  where  it 
is  affixed  by  the  owner  of  the  soil  and  for  the  purpose  of  being 
used  in  connection  with  and  as  part  of  the  mill  or  manufac- 
tory itself.  In  the  former  case  to  deprive  the  tenant  of  his 
chattel,  there  must  not  only  be  a  complete  annexation  to  the 
freehold,  but  the  tenant  must  have  failed  to  remove  it  during 
the  term.  A  mortgagor  in  possession  can  only  be  considered 
as  the  owner  of  the  property  for  the  time  being,  and  whatever 
he  attaches  to  the  freehold  must  be  considered  a  fixture, 
particularly  when,  as  in  this  case,  he  purchased  the  premises 
for  the  purpose  of  carrying  on  a  manufactory,  and  the 
machines  annexed  to  the  freehold  were  such  as  were  neces- 
sary for  that  business.  The  subsequent  mortgages  to  Hunter 
and  MdSTab  treat  the  machinery  that  had  been  -placed  in  the 
premises  at  their  respective  dates  as  passing  with  the  freehold, 
and  when  an  attempt  was  made  to  seize  them  for  taxes  the 
parties  in  possession  claimed  that  they  were  annexed  to  the 
freehold.  Though  the  parties  who  placed  the  machinery  in 
the  factory  at  the  time  they  were  put  up  may  not  have 
thought  they  were  affixing  them  to  the  freehold,  yet  such 
must  be  the  legal  effect  of  what  they  did ;  for  at  the  time 
they  were  not  tenants  contemplating  the  removal  of  the 
fixtures  during  their  term,  but  the  owners  in  fee  subject  to  a 
mortgage,  and  having  affixed  them  they  cannot  now  claim 
that  they  did  not  pass  with  the  freehold.  Walmsley  v.  Milne, 
7  C.  B.  N".  S.  115,  is  one  of  the  latest  reported  cases  on  the 
subject :  the  former  decisions  were  fully  discussed,  and  the 
court  in  giving  their  judgment  reviewed  many  of  them.  In 
some  of  the  eases  reviewed  this  doctrine  is  in  effect  laid 
down  and  not  dissented  from,  "  that  when  the  owner  of  the 
inheritance  affixes  property  to  it,  it  becomes  a  fixture  in  the 
general  sense  of  the  term  and  part  of  the  freehold,  and  if  the 
inheritance  be  afterwards  sold  or  let  it  goes  with  the  freehold, 
and  there  is  no  distinction  for  that  purpose,  whether  the 
deed  be  one  of  absolute  conveyance,  lease,  or  mortgage.  A 
mortgage  made  by  the  owner  of  the  inheritance  passes  all 
the  fixtures  thereon  without  naming  them,  and  no  case 
16  n.  s. — VOL.  I. 
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goes  so  far  as  to  determine  that  when  a  mortgagor  in  pos- 
session alters  the  premises  by  addition  or  otherwise  the 
mortgagee  shall  not  take  the  benefit  of  such  alterations, 
and  there  is  no  distinction  substantially  between  those  which 
were  affixed  before  and  those  which  were  affixed  after  the 
•date  of  the  mortgage  deed."  In  addition  to  the  cases  cited 
on  the  other  side  he  referred  to  Bunnell  v.  Tupjper,  10  U.  C. 
Q.  B.,  414;  Mather  v.  Fraser,  2  K.  &  J.,  536 ;  Taylor  on 
Evidence,  sec.  1087. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

I  quite  concur  in  the  opinion  so  frequently  expressed,  that 
it  is  impossible  to  reconcile  all  the  decisions  and  dicta  of  the 
judges  on  the  subject  of  fixtures.  I  think  the  doctrine  most 
an  unison  with  principle  and  reconcilable  with  authority  is, 
that  whatever  is  permanently  annexed  to  the  freehold  forms 
part  of  it  and  cannot  be  removed,  unless  it  comes  within 
some  of  the  exceptions.  If  put  up  by  a  tenant  they  may,  if 
in  the  nature  of  trade  fixtures,  and  in  some  cases  if  only 
ornamantal  fixtures,  be  removed  during  the  term  or  the 
period  during  which  he  is  in  possession  and  holds  the 
premises  under  a  right  still  to  consider  himself  as  tenant. 
If  not  so  removed  they  remain  part  of  the  freehold  and 
become  the  property  of  the  landlord.  If  merely  affixing  the 
chattels  to  the  building  constitutes  them  part  of  the  freehold, 
.as  the  old  doctrine  certainly  was,  they  ought  not  to  be  liable 
to  be  distrained  for  rent,  or  sold  under  an  execution  against 
rthe  tenant ;  but  the  authorities  go  to  the  extent  of  holding 
that  they  may  be  so  taken  or  sold.  When  these  same 
fixtures  are  placed  on  the  premises  by  the  landlord  and 
attached  to  the  freehold,  in  the  same  way  they  undoubtedly 
become  part  of  the  freehold,  and  cannot  be  seized  as  goods 
and  chattels.  No  doubt  a  landlord  may  have  personal 
property,  and  even  machinery  on  premises,  that  is  not 
attached  to  the  freehold,  and  this  very  machinery  may  be 
used  in  connection  with  the  motive  power  that  propels  other 
machinery,  that  undoubtedly  forms  part  of  the  freehold. 
Take  the  case  of  the  owner  of  a  flouring  mill  finding  at  par- 
ticular seasons  of  the  year  he  has  more  power  from  the  work- 
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ing  machinery  of  the  mill  than  is  necessary  for  his  ordinary 
business.  If  he  were  to  hire  a  planing  machine  and  put  it 
in  the  lower  part  of  the  mill  where  it  was  only  attached  by 
a  band  to  the  motive  power  of  the  mill,  and  was  kept  in  its 
position  by  its  own  weight,  or  was  steadied  by  braces  from 
the  flooring  of  the  mill,  under  these  circumstances  I  doubt 
not  the  planing  machine  would  only  be  a  chattel  not  in  any 
way  forming  a  part  of  the  freehold  of  the  mill.  On  the 
other  hand,  suppose  a  chest  of  bolts  only  connected  with  the 
other  machinery  of  the  mill  by  a  band  to  give  them  motion, 
but  used  as  a  part  of  the  manufacturing  machinery  of  the 
mill,  though  steadied  in  precisely  the  same  manner  as  the 
planing  machine,  I  have  no  doubt  this  chest  of  bolts  would 
be  part  of  the  freehold  of  the  mill,  if  put  in  by  the  owner  of 
the  premises.  Suppose  the  mill  when  erected  had  been 
intended  only  to  be  used  for  the  ordinary  grinding  of  grain 
for  home  consumption,  and  the  owner  had  determined  to 
make  a  superior  quality  of  flour  for  a  foreign  market,  and  it 
became  necessary  to  obtain  another  chest  of  bolts  for  that 
purpose ;  after  he  had  procured  them  and  placed  them  in  his 
mill  and  used  them  for  the  purpose  of  his  business  as  a  miller, 
I  think  they  would  become  part  of  the  freehold  and  pass 
with  it,  though  he  might  not  use  them  all  the  time,  or,  when 
grinding  flour  of  another  description,  he  might  use  the  bolts, 
which  would  give  the  other  kind  of  floiir.  The  fact  that  the 
owner  of  the  soil  might  from  time  to  time  remove  these 
bolts  and  place  others  in  their  stead,  when  he  deemed  it 
desirable  to  do  so,  would  none  the  less  make  them  fixtures 
passing  with  the  freehold.  Most  of  the  leading  authorities 
up  to  that  time,  bearing  on  the  case  before  us,  were  discussed 
at  great  length  and  abstracted  in  Carscallen  v.  Moodie  (15 
U.  C.  Q.  B.  304).  I  have  endeavored  to  collect  the  cases 
both  in  England  and  this  country,  bearing  on  the  point, 
decided  since  Carscallen  v.  Moodie. 

Walmsley  v.  Milne,  7  C.  B.  K  S.  115.  This  case 
was  argued  at  great  length,  and  most  of  the  authorities 
were  commented  upon  and  reviewed  by  the  court.  The 
facts  were,  that  Moore,  a  bankrupt,  being  owner  of  a 
vacant  lot  of  ground,  in  1853  mortgaged  it  in  fee  to  one 
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Oswald,  who  in  August,  1858,  sold  to  the  defendant  the 
mortgaged  premises.  Moore  became  a  bankrupt  in  Sep- 
tember, 1858,  and  plaintiffs  were  appointed  his  assignees. 
Subsequently  to  the  mortgage  and  before  the  sale  in  1858, 
Moore,  who  had  always  continued  in  possession,  erected 
various  buildings  upon  the  plot  of  ground,  and  set  up  all  the 
articles  sought  to  be  recovered  in  the  action.  They  consisted 
of  a  steam  engine  and  boiler,  used  for  the  purpose  of 
supplying  with  sea  water  the  baths  which  had  been  erected 
on  the  premises,  also  a  hay  cutter,  and  malt  mill,  or  corn 
crusher,  and  grinding  stones,  all  (except  the  grinding  stones) 
being  screwed  with  bolts  and  nuts,  or  otherwise  firmly 
affixed  to  the  several  buildings  to  which  they  were  attached, 
but  still  in  such  a  manner  as  to  be  removable  without 
damage  to  the  buildings  or  the  things  themselves.  The 
upper  mill  stone  lay  in  the  usual  way  upon  the  lower  grinding 
stone.  All  these  fixtures  were  put  up  for  the  purposes  of 
trade. 

Crowder,  J.,  in  giving  judgment  stated,  that  of  the  cases 
referred  to  in  support  of  the  plaintiff's  right  only  two  were 
cases  between  mortgagee  and  mortgagor ;  the  first,  Trapses 
v.  Harter  and  Waterfall  v.  Penistone.  The  learned  judge 
distinguished  between  those  cases  and  the  one  in  which  he  wTas 
giving  judgment  somewhat  as  follows :  in  the  first  case  the 
mortgage  enumerated  various  fixtures,  but  did  not  refer  to 
the  fixtures  in  dispute,  and  that  omission  with  the  other 
circumstances  in  the  case  induced  the  court  to  be  of  opinion 
that  they  were  intentionally  omitted  in  the  mortgage  deed 
and  did  not  pass  by  it.  The  other  case  involved  the  con- 
sideration whether  the  fixtures  were  to  be  deemed  goods  and 
chattels  within  17  and  18  Yic,  and  HellaweU  v.  Eastwood 
was  recognized  as  valid  authority ;  and  the  mortgage  was  of 
a  peculiar  description.  There  had  been  a  prior  mortgage  of 
the  premises  with  the  fixtures  then  thereon :  afterwards  for 
a  further  consideration  a  mortgage  was  made  of  the  fixtures, 
which  had  been  subsequently  annexed  by  themselves,  and 
the  court  was  of  opinion  they  did  not  pass  by  the  prior 
mortgage,  "  because  the  tenor  of  the  instrument  shows  that 
the  parties  did  not  so  intend  f  and  they  held  the  subsequent 
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mortgage  of  these  fixtures  was  within  the  statute  requiring 
the  deed  to  be  registered,  and  for  want  of  such  registration 
the  fixtures  passed  to  the  assignees ;  but  in  the  case  before 
him  there  did  not  appear  any  circumstances  tending  to  show 
an  intention  existing  between  the  bankrupt  and  his  mortga- 
gee that  the  fixtures  annexed  subsequently  to  the  date  of  the 
mortgage  should  not  become  part  of  the  mortgaged  estate, 
and  in  the  absence  of  such  intention  the  current  of  authorities 
in  the  bankruptcy  court  shows  that  such  an  annexation  of 
fixtures  would  enure  to  the  benefit  of  the  mortgagee.  After 
referring  to  the  cases  in  equity,  to  Mather  v.  Eraser,  Fisher 
v.  Dixon,  and  other  cases,  he  concludes  his  judgment  as 
follows :  "  We  think,  therefore,  that  when  the  mortgagor 
(who  was  the  real  owner  of  the  inheritance)  after  the  date  of 
the  mortgage  annexed  the  fixtures  in  question  for  a  perma- 
nent purpose  and  for  the  better  enjoyment  of  his  estate,  he 
thereby  made  them  a  part  of  his  freehold,  which  had  been 
Yested  by  the  mortgage  deed  in  the  mortgagee,  and  that 
consequently  the  plaintiffs  who  are  assignees  of  the  mortgagee 
cannot  maintain  their  present  action." 

In  referring  to  the  doctrine  laid  down  in  Hellawell  y. 
Eastwood,  that  the  object  of  the  annexation  of  the  machinery 
was  not  for  the  permanent  improvement  of  the  inheritance, 
but  merely  to  steady  it  and  render  it  more  capable  of  conve- 
nient use  as  a  chattel,  the  learned  judge  said,  that  without  ex- 
pressing any  opinion  on  that  case  it  was  sufficient  to  observe 
it  was  no  authority  for  holding  that  the  disputed  articles 
in  the  case  before  them  were  not  fixtures,  for  that  they  were 
of  opinion  that  they  were  all  firmly  annexed  to  the  freehold 
for  the  purpose  of  improving  the  inheritance,  and  not  for 
any  temporary  purpose.  The  bankrupt  was  the  real  owner 
of  these  premises,  subject  only  to  a  mortgage,  which  vested 
the  legal  title  in  the  mortgagee  until  the  repayment  of  the 
money  borrowed.  The  mortgagor  first  erected  baths,  stables, 
and  a  coach-house,  and  other  buildings,  and  then  supplied 
them  with  the  fixtures  in  question  for  their  permanent  im- 
provement. As  to  the  steam-engine  and  boiler  they  were 
necessary  for  the  baths.  The  hay-cutter  was  fixed  into  a 
building  adjoining  the  stable  as  an  important  adjunct  to  it 
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and  to  improve  its  usefulness  as  a  stable.  The  malt  mill 
and  grinding  stones  were  also  permanent  erections  intended 
by  the  owner  to  add  to  the  value  of  the  premises.  They 
therefore  resemble  in  no  particular  (except  being  fixed  to  the 
building  by  screws)  the  mules  put  up  by  the  tenant  in 
Hellawell  v.  Eastwood. 

Haley  v.  Hammersley ,  before  Lord  Chancellor  Campbell, 
27  April,  1861,  reported  4  Law  Times,  K  S.  269.  A  mort- 
gage and  further  charge  was  made  on  certain  plots  of  land, 
and  also  of  all  that  silk  mill  then  erected  or  in  course 
of  erection,  and  all  other  buildings  then  or  thereafter  to  be 
erected  thereon,  and  also  all  those  steam  engines  or  steam 
engine  boilers,  steam  pipes,  main  shafting,  mill  gearing, 
millwright's  work  and  other  machinery  and  fixtures  what- 
soever there  erected  or  set  up, "or  standing,  or  being,  or 
which  should  at  any  time  thereafter  be  erected,  or  set  up,  or 
stand,  or  be  in  or  upon  the  said  land,  mill  and  premises,  ' 
or  any  part  thereof.  B,  a  subsequent  mortgagee,  contended 
that  the  mortgage  to  A  was  limited  to  such  machinery  as 
was  necessary  for  the  purpose  of  giving  motive  power  to  the 
mill.  All  the  disputed  articles  were  fixed  by  iron  or  other 
fastenings.  Held,  reversing  the  decision  of  the  Master  of 
the  Rolls,  that  the  mortgage  was  not  so  limited,  but  that  the 
mortgage  of  A  comprised  all  the  machinery  and  fixtures  used 
in  the  manufacturing  of  silk  within  the  mill. 

Most  of  the  cases  referred  to  in  Walmsley  v.  Milne,  as 
well  as  that  case,  were  cited  on  the  argument.  The  Lord 
Chancellor  remarked :  "I  must  begin  by  observing  that  this 
case  does  not  depend  upon  the  general  law  of  fixtures  as 
between  heir  and  executor,  or  between  tenant  for  life  and 
remainder-man,  or  between  landlord  and  tenant,  and  the 
cases  decided  between  parties  standing  in  any  of  these  rela- 
tions to  each  other,  without  any  special  contract,  can  be  of 
very  little  service  to  us."  He  then  argues  on  the  words  of 
the  mortgage  as  being  of  a  silk  mill,  and  says  :  "I  do  not 
know  that  the  gearing  and  all  the  millwright's  work  is 
exclusively  applicable  for  giving  power  to  the  mill.  At  any 
rate  we  find  added  the  words,  'and  other  machinery  and 
fixtures  whatsoever  erected,  or  set  up,  or  standing  in  or 
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npon  the  land,  mill  or  premises.'  All  the  disputed  articles 
are  admitted  to  be  machinery  erected,  set  up  and  standing 
in  and  upon  the  mill,  and  used  in  it  for  the  manufacture  of 
silk  within  the  mill :  they  are  fixed  by  iron  or  other  fasten- 
ings to  the  roof,  sides  or  floor  of  the  mill.  *  *  *  * 
Yery  many  machines,  such  as  a  watch  or  a  steam  thrashing 
machine,  comprehend  the  moving  power  and  along  with  it 
the  machinery  employed  to  accomplish  the  object  for  which 
the  machine  is  constructed.  There  would  be  no  absurdity 
in  including  in  the  security  all  the  machinery  placed  in  the 
mill,  whether  for  creating  power  or  being  moved  by  the 
power  created ;  on  the  contrary,  it  seems  rather  improbable 
that  the  parties  should  have  contemplated  such  a  damaging 
description  of  the  machinery  as  must  take  place,  if  the  mort- 
gagees, in  seeking  to  make  good  their  security,  must  tear  in 
pieces  the  machinery  in  the  mill,  removing  and  selling  one 
half  of  it,  which  would  be  of  comparatively  little  value 
without  the  other  half.  Accordingly  in  the  mortgage  to  the 
defendants  it  is  admitted  that  the  whole  of  the  machinery 
passes,  although  to  comprehend  it,  I  do  not  think  that  the 
additional  words  do  more  than  express  what  is  implied  by 
the  general  words  used  in  the  first  mortgage  to  the  defend- 
ants." He  then  refers  to  the  mode  in  which  the  machines 
are  secured  to  the  building  and  proceeds  to  observe :  "  They 
may  be  unscrewed  and  removed,  but  they  are  permanently 
fastened  to  iron  rods,  which  are  part  of  the  roof  of  the  mill 
and  are  fixed  to  the  freehold.  I  likewise  think  the  machines 
described  under  ISTo.  18  and  so  fixed  to  the  roof  of  the  build- 
ing might  pass  as  fixtures  under  this  deed,  Between  these 
parties  the  criterion  is  not  what  is  affixed  to  the  freehold  for 
the  permanent  improvement  of  the  freehold,  but  what  is  set 
up  in  the  mill  to  be  used  as  machinery  or  fixtures  in  carry- 
ing on  the  business  of  manufacturing  silk  in  the  •  mill.  Nor 
are  we  to  consider  whether  such  machines  or  fixtures  are 
distrainable  for  rent,  or  might  be  taken  in  execution  by  the 
sheriff  under  a  fi.  fa.,  although  they  are  not  affixed  to  the 
freehold  to  remain  there  forever  for  the  permanent  enjoy- 
ment of  the  building.  They  were  the  property  of  the  mort- 
gagors, who  have  assigned  them  to  the  mortgagees  as  part 
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of  the  security  for  the  £4500  advanced.  Of  course  it  is  riot 
contended  that  the  mortgagors  could  afterwards  derogate 
from  the  grant  and  give  a  preferable  right  to  defendants. 
With  respect  to  authority  I  content  myself  with  saying 
that  I  entirely  concur  with  "Wood,  Y.  C,  in  his  general  view 
of  the  law  upon  this  subject  in  Mather  v.  Fraser,  and  that 
I  do  not  consider  it  necessary  again  to  go  over  the  decisions, 
which  I  commented  upon  in  my  judgment  in  the  House  of 
Lords,  in  Fisher  v.  Dixon." 

In  Dumergue  v.  JRumsey,  (9  Law  Times,  H.  S.  775,  S.  C. 
10  Jur.iN".  S.  155,  in  the  Exchequer  Chamber,)  Williams,  J., 
said:  "Fixtures  until  severed  are  not  chattels.  A  tenant 
would  have  a  right  to  remove  tenant's  fixtures  during  his 
term,  but  they  are  not  goods  and  chattels :  they  are  as  fix- 
tures parcel  of  the  freehold,  and  as  such  not  recoverable  in 
trover,  and  there  is  nothing  inconsistent  in  a  tenant  during 
his  lease  abandoning  that  right."  The  court  then  reviewed 
the  decision  of  the  Court  of  Exchequer  in  that  case.  By  a 
provision  in  the  lease  the  tenant  could  remove  the  fixtures, 
nnless  the  landlord  paid  for  them  after  twenty-one  days' 
notice. 

In  London  and  Westminster  Loan  and  Discount  Co.  v. 
Drake,  January  16,  1859,  (6  C.  B.  N.  S.  p.  798,)  the  nature 
of  the  tenant's  interest  in  fixtures  is  discussed.  It  was  held 
that  when  the  lessee  mortgaged  tenant  fixtures  and  after- 
wards surrendered  his  lease  to  the  lessor,  who  granted  a 
fresh  term  to  the  defendant,  the  mortgagees  had  a  right  to 
enter  and  sever  the  fixtures,  it  not  being  competent  to  the 
tenant  to  defeat  his  grant  by  a  subsequent  voluntary  act  of 
surrender. 

In  Leader  v.  Llomewood,  (5  0.  B.  K  S.  546,)  it  was  held, 
that  an  outgoing  tenant  had  no  right  to  enter  for  the  pur- 
pose of  severing  and  removing  fixtures  after  the  expiration 
of  his  term  and  a  new  tenant  had  been  let  into  possession. 
It  is  put  as  a  query,  whether  a  tenant  holding  over  at  suf- 
ferance would  be  entitled  to  remove  fixtures. 

In  Garscallen  v.  Ifoodie  (Trinity  Term,  21  Yic.  1858), 
the  head  note  is  as  follows : — "  A  building  used  as  a  store- 
house was  converted  into  a  steam  grist-mill.  Afterwards 
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the  mill  machinery  was  taken  out,  the  boiler  and  engine 
being  left  to  work  various  other  machines,  which  were  put 
in  for  the  purpose  of  making  sashes  and  blinds,  such  as 
planing  machine,  turning  lathe,  &c.  These  were  fastened 
to  the  floors  and  timbers  of  the  building  to  steady  them 
whilst  in  motion,  each  machine  being  independent,  capable 
of  being  moved  without  material  injury  to  the  building,  or 
interfering  with  the  engine,  and  capable  of  being  worked  by 
any  other  motive  power.  In  the  assignment  under  which 
plaintiff  claimed,  these  machines  were  described  as  chattels ; 
but  the  deed  being  void,  as  to  the  personalty,  for  want  of 
registration,  he  contended  they  were  part  of  the  inheritance, 
not  subject  to  an  execution  against  goods,  and  passed  to  him 
with  the  land  and  building  in  which  they  were,  which  were 
included  in  the  assignment.  Heldy  the  machines  were  chat- 
tels, seizable  under  a  fi.  fa.  against  goods." 

Gooderham  v.  Denholm  (18  U.  C.  Q.  B.  203,  214,  Easter 
Term,  22  Yic.  1860).  In  this  case  many  articles  of  machi- 
nery used  in  the  business  in  which  the  mortgagors  were 
engaged,  were  held  not  to  pass  under  the  mortgage  of  the 
land  alone ;  but  these  machines  were  not  generally  attached 
to  the  building  by  screws  or  nails,  but  were- kept  firm  by  their 
own  weight,  and  were  prevented  from  shifting  sideways  by 
blocks  and  by  spikes,  but  they  could  be  lifted  off  without 
disturbing  anything. 

Davy  v.  Lewis  (at  page  21  of  same  volume)  was  a  case 
where  certain  trade  fixtures  had  been  put  in  the  premises 
by  the  tenant,  who  had  the  right  to  remove  them.  The 
tenant  assigned  to  one  L.  both  the  demised  premises  and  the 
machinery.  L.  sold  the  machinery  to  the  plaintiff.  The 
landlord  prevented  him  taking  the  machinery  away.  Held, 
plaintiff  was  entitled  to  recover,  as  the  machinery,  by  the 
agreement  between  the  landlord  and  tenant,  had  been 
expressly  made  chattels. 

Grant  v.  Wilson  et  al  (17  U.  C.  Q.  B.  Trinity  Term,  22 
Yic.  1859)  decides,  that  when  the  machinery  of  a  mill,  that 
has  been  mortgaged,  is  removed  for  the  purpose  of  making 
repairs,  it  cannot  be  seized  under  an  execution  against  the 
goods  and  chattels  of  the  mortgagor. 
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Mar  He  et  al.  v.  Houch  et  al.  (Hilary  Term,  23  Yic.) :  Held, 
that  hay  scales,  erected  partly  on  the  plaintiff's  land  and 
partly  on  the  street,  which  could  be  removed  without  dis- 
turbing the  soil,  and  which  were  suspended  on  hooks  in 
posts  let  into  the  soil,  were  not  fixtures. 

Harris  v.  Malloch  (21  U.  C.  Q.  B.  Trinity  Term,  25  Yic. 
1861)  decides,  that  when  a  steam  engine  and  other  fixtures 
were  put  upon  the  mortgaged  premises,  and  were  after- 
wards removed,  they  could  not  be  sold  for  the  debt  of  the 
mortgagor. 

Anderson  v.  JfcMvan,  (9  U.  C.  C.  P.  176,  Hilary  Term, 
22  Yic,  1860.)  The  effect  of  this  case  is  to  decide,  when  the 
owner  of  land  mortgaged  it,  when  a  saw-mill  was  erected  on 
it,  the  land  being  in  possession  of  his  son,  and  the  mortgage 
being  to  purchase  machinery  to  put  in  the  mill,  default 
having  been  made  in  the  payment  of  the  mortgage,  that  the 
machinery  whilst  attached  to  the  freehold  was  the  property 
of  the  mortgagees,  and  the  mortgagor's  son  being  only  tenant 
by  sufferance,  after  default  in  payment  of  the  mortgage, 
could  not  remove  the  machinery  as  trade  fixtures. 

In  Hope  v.  Gumming  (10  U.  C.  C.  P:  Hilary  term,  1861)  it 
was  decided,  that  a  planing  machine  standing  by  its  own 
weight  on  the  floor  without  fastening,  though  worked  by  belts 
attached  to  an  engine,  is  a  chattel  liable  to  seizure  for  taxes. 

Donkin  v.  Grombie  (11  U.  C.  C.  P.  Michaelmas  term,  25 
Yic,  1862.)  This  was  an  interpleader  suit  in  relation  to 
certain  fixtures  that  were  on  the  premises  after  the  mill  was 
destroyed  by  fire,  and  the  question  was  whether  they 
belonged  to  the  landlord  or  tenant :  as  the  facts  were  then 
stated  the  presumption  was  they  belonged  to  the  landlord.* 

In  Gibson  v.  Hammersmith  Railway  Co.  (8  Law  Times, 
1ST.  S.  43,  22  January,  1863,)  Yice-Chancellor  Kindersley 
examined  the  law  as  to  fixtures,  and  only  reiterates  the  diffi- 
culties mentioned  by  other  judges  in  defining  any  clear 
principle  on  which  to  rest  all  the  decisions  that  have  been 
made  on  the  subject. 

After  giving  this  case  the  best  consideration  in  my  power 
I  have  arrived  at  the  conclusion  that  the  plaintiffs  have 


*  See  Patterson  v.  Johnson,  10  Grant's  Chy.  Rs.  583.— -Reporter. 
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failed  to  make  out  their  case,  and  principally  on  the  gronnd 
that  by  their  mortgage  they  seem  to  have  taken  their  security 
on  a  certain  kind  of  the  machinery  fixtures  only ;  viz.,  those 
connected  with  the  motive  power.  The  words  of  the  mort- 
gage are :  "  Together  with  all  and  singular  the  water-wheels 
and  flumes,  outhouses,  buildings,  ways,  waters,  water-courses? 
privileges,  profits,  hereditaments  and  appurtenances  whatso- 
ever to  the  said  land  and  premises  belonging."  At  this 
time  I  understand  the  looms,  carding  machines,  and  ether 
fixtures  used  in  the  manufacture  of  cloths,  &c,  were  on  the 
premises,  and  were  mortgaged  with  the  knowledge  of  the 
plaintiffs  to  Patterson,  and  had  formed  the  subject  of  a  sepa- 
rate purchase  between  Barton  and  Patterson,  the  former 
owner.  The  mortgage  does  not  even  declare  the  premises 
to  be  a  woolen  or  cloth  factory,  or  in  any  way  point  to  any 
security  from  machinery  than  such  as  has  been  defined.  The 
Master  of  the  Rolls  in  Haley  v.  Hammersley  held,  that  lan- 
guage, which  went  much  further  than  this  in  describing 
machinery,  only  covered  the  working  machinery,  and  did 
not  carry  with  it  the  spinning  machines  and  fixtures  of  that 
kind.  It  is  true  Lord  Campbell  reversed  the  decision  of  the 
master  of  the  rolls,  but  he  did  so  on  the  ground  that  the 
conveyance  of  the  silk  mill  and  all  other  machinery  and 
fixtures  whatsoever  erected,  and  set  up,  or  standing,  or  being, 
or  which  at  any  time  thereafter  should  be  erected,  or  set  up, 
or  stand,  or  be  upon  the  land  or  mill,"  passed  whatever 
machinery  or  fixtures  that  were  in  the  premises,  and  used 
for  the  manufacture  of  silk.  . 

In  Waterfall  v.  Penistone,  also,  it  was  assumed  that  there 
was  a  difference  between  the  land  and  buildings,  &c,  mort- 
gaged and  the  machinery  and  trade  fixtures;  for  the  mortga- 
gee, Marsh,  first  took  a  mortgage  on  the  freehold,  and  two 
and  a  half  years  or  so  afterwards  he  took,  in  November, 
1850,  a  further  charge  for  £1000  on  everything  comprised 
in  his  former  mortgage,  and  for  further  security  the  mort- 
gagor assigned  to  him  certain  machinery  then  upon  the 
premises.  The  mortgagee  afterwards,  in  1853,  assigned  to 
defendant  the  equity  of  redemption  of  the  mill  and  all  the 
machinery  included  in  the  deed  of  1850,  and  also  all  the 
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machinery  erected  after  1st  November,  1850,  and  by  a  sub- 
sequent conveyance  assigned  the  fixtures  and  machinery  in 
dispute  in  that  action.  In  giving  judgment  Mr.  Justice 
Earle  said,  that  as  to  the  machinery  passing  to  the  mortgagee 
of  the  freehold  as  parcel  thereof,  though  annexed  after  the 
mortgage,  the  tenor  of  the  instrument  shewed  that  the  parties 
did  not  so  intend^  and  trade  fixtures  as  above  described 
would  not  by  subsequent  annexation  become  parcel  of  the 
freehold  according  to  Hellawell  v.  Eastwood. 

The  subsequent  mortgage  of  the  premises  to  Dr.  Hunter 
speaks  of  "the  land  and  premises  known  as  the  Dundas 
"Woolen  Works,  with  all  the  land,  flumes,  buildings,  rights 
of  way  and  other  appurtenances  now  used  or  belonging 
thereto,  and  also  all  the  fire  engine,  boiler,  machinery,  and 
fixtures,  and  the  water-wheel,  and  all  fixed  machinery  and 
shafting  and  fixtures  of  every  kind  about  the  same."  These 
words  would  seem  to  be  broader  than  those  used  in  the 
mortgage  to  the  plaintiffs,  and  would,  I  think,  carry  the 
machinery  to  the  second  mortgagee.  The  deed  from  Barton 
to  Macnab  is  still  more  explicit :  the  description  concludes, 
"the  said  property  being  all  that  property  known  as  the 
Dundas  Woolen  Works,  with  the  residence  built  by  the  said 
Barton,  and  also  including  the  brick  house  and  frame  build- 
ing attached  thereto,  which  was  formerly  occupied  by  Wil- 
liam Slingsly,  being  the  whole  factory  property  and  premises 
owned  by  the  said  Barton,  together  with  all  the  machinery 
in  the  said  Dundas  Woolen  Works  and  about  the  same  now 
owned  by  the  said  Barton."  If  up  to  this  time  the  looms  and 
machinery  had  been  the  property  of  Barton  as  chattels^  I 
cannot  doubt  that  they  passed  to  Macnab  by  this  conveyance ; 
and  though  they  might  for  many  purposes  be  considered  as 
fixtures,  yet  between  the  plaintiffs'  claiming  under  their 
mortgage  and  Barton,  and  all  claiming  under  him  by  subse- 
quent conveyances,  these  chattels  would  not  seem  to  be  so 
annexed  to  the  freehold  as  not  to  be  immovable  by  them. 

I  am  not  able  to  convince  myself  so  thoroughly  as  the 
learned  judges  in  Waterfall  v.  Penistone  seem  to  have 
done,  that  looms,  spinning  machines,  carding  machines 
and  articles  of  that  character  placed  in  a  woolen  factory  and 
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used  and  necessarily  used  in  the  manufacture  of  cloth,  when 
secured  by  screws,  nails  and  braces,  are  not  fixtures,  going 
to  the  heir  as  owner  of  the  freehold,  when  placed  there  by 
the  owner  of  the  inheritance.  The  property  in  question 
appears  to  have  been  purchased  by  Barton  for  the  purpose 
of  a  woolen  factory.  If  he  had  never  mortgaged  the  prem- 
ises, and  had  placed  in  them  spinning  machines  and  other 
machinery  necessarily  used  for  the  manufacture  of  cloth,  and 
had  so  used  these  machines  for  that  purpose  continuously, 
and  secured  them  to  the  building  by  nails,  braces  and  screw 
nails,  I  should  consider  them  fixtures  passing  with  the 
freehold  property.  I  should  never  imagine  that  he  con- 
templated his  woolen  factory  to  pass  to  his  heir  denuded  of 
the  apparatus  necessary  to  make  cloth  ;  nor  would  he  pur- 
chase machinery  of  that  description  to  place  in  his  woolen 
mill  expecting  them  to  be  enjoyed  as  chattels  apart  from  his 
mill,  nor  intending  to  dispose  of  them  as  chattels,  when  in 
that  form  they  would  be  of  comparatively  little  value. 

I  think  the  case  of  Walmsley  v.  Milne,  in  7  C.  B.  K.  S., 
points  to  a  more  reasonable  view  of  the  law  than  some  of 
the  prior  authorities  seemed  to  establish ;  and  though  it  does 
not  expressly  overrule  Hellawell  v.  Eastwood  or  Waterfall 
v.  Penistone  on  the  question  of  what  are  properly  consid- 
ered fixtures,  especially  when  placed  in  premises  by  the 
owner  in  fee  (or  mortgagor,  who  for  the  purpose  of  this  dis- 
cussion would  seem  to  have  the  same  rights  and  interests,)  it 
nevertheless  in  my  judgment  does  not  from  its  reasoning, 
and  the  cases  there  referred  to,  tend  to  sustain  those  cases. 
The  subsequent  case  of  Haley  v.  Hammersley,  before  Lord 
Campbell  indicates  that  the  bent  of  his  lordship's  mind  was 
towards  the  doctrines  shadowed  forth  in  the  case  in  7  C.  B. 
KS, 

I  am  prepared  to  concur  in  a  judgment  for  the  defendant, 
because,  taking  the  words  of  the  mortgage  to  the  plaintiffs 
with  the  surrounding  facts,  I  do  not  think  it  was  the  inten- 
tion of  the  parties  to  that  instrument  that  the  plaintiffs 
should  have  a  claim  on  any  portion  of  the  machinery  of  the 
premises  to  secure  their  debt,  beyond  that  of  the  description 
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mentioned  in  the  mortgage,  which  seems  to  relate  to  the 
motive  power  of  the  mill. 

If  it  became  necessary  to  decide  generally,  whether  ma- 
chinery of  the  kind  in  question,  annexed  to  the  building  as 
this  was,  placed  there  by  the  mortgagor,  and  used  as  this 
was,  would  as  between  the  mortgagor  and  mortgagee  be 
considered  as  a  fixture  constituting  it  as  a  part  of  the  free- 
hold premises,  I  should  feel  much  greater  doubt  in  deciding 
that  they  were  mere  chattel  property  removable  at  the  will 
of  the  mortgagor,  than  I  now  do  in  deciding  in  favor  of  the 
defendant  as  to  the  effect  of  the  mortgage  itself  as  shewing 
the  intention  of  the  parties  to  it. 

It  may  be  as  well  to  notice  that  Mr.  Justice  Willes  is  said 
not  to  have  concurred  in  the  judgment  of  the  two  judges 
who  delivered  the  judgment  in  Walmsley  v.  Milne,  and  Chief 
Justice  Earle  who  delivered  the  judgment  of  the  Court 
of  Queen's  Bench  in  Waterfall  v.  jPenistone,  before  he  was 
appointed  chief  justice  of  the  Common  Pleas,  does  not 
appear  to  have  expressed  any  opinion  about  this  case  in  the 
Common  Pleas.    The  rule  will  be  discharged. 

Rule  discharged. 


McKlNLEY  V.  MUNSIE. 

Action  against  a  Justice  of  the  Peace  for  arrest  and  imprisonment — Evidence, 
refusal  to  take  bail — Nonsuit. 

Where  the  defendant,  a  Justice  of  the  Teace,  had  laid  an  information  before 
another  magistrate  against  the  plaintiff,  who  was  thereupon  arrested  under 
the  said  magistrate's  warrant,  and  on  an  examination  was  committed  for 
trial  on  a  further  warrant  issued  by  the  same  magistrate,  which  turned  out 
to  have  been  illegal  or  void,  and  subsequently  imprisoned  under  it,  the 
defendant  and  the  other  magistrate  having  refused  to  admit  him  to  bail, 

Held,  in  an  action  of  trespass  by  the  plaintiff  against  the  defendant,  charging 
him  with  the  arrest  and  imprisonment,  that  in  the  absence  of  any  evidence 
that  the  defendant  had  directed  the  officer  to  take  the  plaintiff  to  prison, 
or  had  influenced  the  other  magistrate  in  sending  him  there,  or  that  the 
officer  was  present  when  the  defendant  and  the  other  magistrate  declined 
to  take  bail  and  said  they  would  send  the  plaintiff  to  prison,  or  that  he 
even  knew  that  the  defendant  had  said  anything  about  it,  the  mere  refusal 
by  the  defendant  to  admit  the  plaintiff  to  bail,  was  not  evidence  to  go  to 
the  jury  that  the  defendant  authorized  the  illegal  arrest  and  imprisonment 
of  the  plaintiff,  and  a  nonsuit  was,  therefore,  ordered  to  be  entered. 

The  first  count  of  the  declaration  stated  that  defendant 
falsely,  maliciously,  and  without  reasonable  or  probable  cause, 
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appeared  before  a  justice  of  the  peace  and  charged  C.  J. 
McKinley  (the  plaintiff)  with  having  committed  wilful  and 
corrupt  perjury,  and  upon  such  charge  procured  the  said  jus- 
tice of  the  peace  to  grant,  and  he  did  grant,  his  warrant  for 
the  apprehension  of  the  said  C.  J.  McKinley,  and  for  bringing 
him  before  the  said  justice  of  the  peace,  or  some  other  justice 
of  the  peace,  to  be  dealt  with  according  to  law  for  the  said 
supposed  offence ;  and  the  defendant,  under  and  by  virtue 
of  said  warrant,  procured  the  said  C.  J.  McKinley  to  be 
arrested  and  brought  before  the  said  justice  of  the  peace, 
and  the  defendant  afterwards  maliciously  and  without  rea- 
son or  probable  cause  procured  the  said  justice  of  the  peace 
to  grant,  and  the  said  justice  of  the  peace  did  accordingly 
grant,  his  further  and  other  warrant  by  virtue  whereof  the 
said  C.  J.  McKinley  was  conveyed  to  a  common  gaol,  and 
there  without  legal  cause  and  warrant  imprisoned  for  a  long 
space  of  time,  to  wit,  five  days,  until  he  was  duly  acquitted, 
discharged,  and  released  out  of  the  said  gaol,  and  out  of  cus- 
tody and  imprisonment,  by  an  order  of  the  Honorable  the 
Chief  Justice  of  Upper  Canada,  granted  on  the  return  of  a 
writ  of  habeas  corpus,  issued  out  of  the  Court  of  Queen's 
Bench  at  Toronto,  at  the  instance  of  the  said  C.  J.  McKin- 
ley, in  relation  to  his  said  imprisonment  and  alleged  crime ; 
and  the  said  chief  justice  having  heard  and  considered  all 
that  the  defendant  could  allege  against  the  said  Charles  J. 
McKinley  touching  the  said  supposed  offence,  adjudged  and 
determined  that  the  said  C.  J.  McKinley  was  not  guilty  of 
the  said  alleged  crime,  and  that  he  had  been  (as  the  fact  was) 
as  aforesaid  imprisoned  without  legal  cause  or  warrant  there- 
for;  and  the  said  C.  J.  McKinley  by  the  malicious  and 
illegal  conduct  of  the  defendant  in  the  premises  was  injured 
in  his  good  name,  and  suffered  much  pain  of  body  and  mind 
and  loss  of  time,  and  was  put  to  great  expense  in  obtaining 
the  said  writ  of  habeas  corpus,  and  the  said  order  of  the  said 
chief  justice  in  pursuance  therefor,  and  his  said  discharge 
and  release  thereunder  from  imprisonment. 

The  second  count  stated  that  the  defendant  assaulted  and 
beat  the  said  C.  J.  McKinley,  and  gave  him  in  custody  to  a 
constable,  and  caused  him  to  be  imprisoned  within  the  com- 


232 


HILARY  TEEM,  28  TIC.  1865. 


mon  gaol,  by  reason  whereof  the  said  C.  J.  MeKinley  was 
put  to  great  expense  and  trouble  in  and  about  the  obtaining 
of  his  release  and  discharge  from  such  imprisonment,  and 
the  plaintiff  claimed  £200. 

The  defendant  pleaded,  1st,  to  first  count,  Not  guilty  ; 
2nd,  for  a  second  plea  to  first  count,  that  the  said  prosecu- 
tion and  proceedings  were  not  determined,  nor  did  the  said 
chief  justice  adjudge  and  determine  that  the  said  plaintiff 
was  not  guilty  of  the  said  crime  as  alleged. 

3rd.  As  to  second  count,  Not  guilty ;  4th,  as  to  second 
count,  that  at  the  time  of  the  alleged  trespass  in  that  count 
mentioned  the  plaintiff  had  been  guilty  or  was  suspected  to 
be  guilty  of  wilful  and  corrupt  perjury,  whereupon  the 
defendant  having  knowledge  of  the  circumstance  went 
before  a  justice  of  the  peace  for  the  united  counties  of  York 
and  Peel,  within  which  the  said  supposed  offence  had  been 
committed,  and  who  had  jurisdiction  in  the  premises,  and 
there  laid  information  and  complaint  on  oath  before  the 
said  justice  of  the  peace  of  the  said  alleged  offence  in  due 
form  of  law,  whereupon  the  said  justice  of  the  peace  issued 
his  warrant,  directed  to  all  constables  and  peace  officers  in 
the  said  counties  of  York  and  Peel,  whereby  he  commanded 
them  forthwith  to  apprehend  the  now  plaintiff  and  bring 
him  before  the  said  justice  of  the  peace,  or  other  justices  of 
the  peace  for  the  said  counties,  to  be  further  dealt  with 
according  to  law,  and  the  said  justice  of  the  peace  caused 
the  said  warrant  to  be  delivered  to  a  constable  duly  author- 
ized in  that  behalf,  and  having  jurisdiction  in  the  premises, 
to  be  executed  in  due  form  of  law,  by  virtue  of  which  war- 
rant the  constable  arrested  plaintiff  and  brought  him  before 
the  said  justice  of  the  peace  in  order  to  have  the  charge 
investigated,  whereupon  the  said  justice  of  the  peace,  having 
heard  the  evidence  in  support  of  the  charge  and  what  was 
alleged  and  proved  by  the  now  plaintiff  in  answer  thereto, 
was  of  opinion  that  the  evidence  was  sufficient  to  put  the 
now  plaintiff  on  trial  for  the  said  offence,  and  therefore  duly 
issued  his  warrant  according  to  the  statute  in  such  case 
made  and  provided  for  committal,  and  did  thereby  commit 
the  said  now  plaintiff  to  the  common  gaol  of  the  said  united 
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counties  to  be  thus  safely  kept,  until  delivered  by  due  course 
of  law,  by  virtue  of  which  said  last  mentioned  warrant  the 
constable  to  whom  the  same  was  delivered  for  execution, 
being  duly  authorized  in  that  behalf  and  having  jurisdiction, 
conveyed  the  said  plaintiff  to  the  common  gaol  of  the  said 
united  counties  and  there  delivered  him  to  the  keeper 
thereof  together  with  his  warrant,  which  are  the  alleged  tres- 
passes in  the  second  count  mentioned. 

The  plaintiff  took  issue  on  the  pleas  of  the  defendant. 

The  cause  was  taken  down  to  trial  at  the  fall  assizes  of 
1864,  held  for  the  united  counties  of  York  and  Peel  before 
Mr.  Justice  John  Wilson,  when  a  verdict  was  rendered  for  the 
defendant  on  the  first  count  of  the  declaration,  and  for  the 
plaintiff  on  the  second  count,  damages  ten  pounds. 

The  following  facts  appeared  from  the  evidence  offered  at 
the  trial : 

The  defendant,  on  the  4th  of  July,  1864,  signed  an  infor- 
mation against  the  plaintiff,  charging  him  with  wilful  and 
corrupt  perjury.  It  purported  to  have  been  sworn  before 
Joseph  Wood,  a  justice  of  the  peace,  but  that  was  not 
proven.  Plaintiff  was  arrested  probably  under  a  warrant 
issued  on  the  information.  The  plaintiff  was  sent  to  prison 
on  a  warrant  purporting  to  be  signed  by  Mr.  Wood  as  a 
justice  of  the  peace,  in  which  plaintiff  is  charged  with  having 
committed  wilful  and  corrupt  perjury.  He  was  committed 
to  prison  on  the  5th  of  July,  and  was  discharged  from  cus- 
tody on  the  9th  of  July  by  an  order  of  the  Chief  Justice  of 
Upper  Canada,  the  plaintiff  having  been  brought  before  him 
under  a  writ  of  habeas  corpus. 

The  evidence  to  connect  the  defendant  with  the  arrest  was 
as  follows  :  William  Coulter  said,  "  I  have  talked  with  the 
defendant  about  the  McKinleys.  He  said  he  had  something 
against  them  that  would  put  them  in  the  penitentiary,  if 
they  did  not  take  care.  He  said  it  was  plaintiff  he  was 
speaking  of:  this  was  about  a  month  before  the  arrest." 

Thomas  Elliott  said :  "  On  the  4th  of  July  I  went  to 
defendant's  place  to  bail  plaintiff.  Wood  was  there.  Defend- 
ant and  Wood  both  said  they  would  not  take  bail,  but  send 
him  to  gaol.  .  I  offered  myself  as  bail  and  said  I  would  find 
another.  Plaintiff  was  sent  to  gaol.  I  saw  him  there  two 
IT  n.  s. — VOL.  I. 
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or  three  days  after.  This  occurred  the  day  he  was  arrested : 
the  bail  was  refused.  Wood  lived  three  or  four  miles  off 
and  had  no  interest  in  the  case." 

There  was  other  evidence  applicable  to  the  first  count,  as 
to  which  the  verdict  was  for  the  defendant,  and  it  is  not 
necessary  to  notice  it  further  nor  the  applications  for  a 
non-suit  as  to  that  count.  As  to  the  second  count,  the  defend- 
ant's counsel  applied  for  a  non-suit  as  there  was  no  evidence 
that  defendant  had  been  present  at  the  arrest,  or  had  ordered 
it,  or  had  done  more  than  complain,  and  that  not  on  oath. 
Leave  was  reserved  to  move  to  enter  a  non-suit  on  this 
ground. 

As  to  the  second  count,  the  learned  judge  charged  the  jury 
that  if  the  defendant  only  made  a  complaint  and  left  the  law 
to  take  its  course,  although  the  proceedings  were  wrong,  he 
would  not  be  liable ;  but  that  if  he  took  part  afterwards  and 
urged  the  proceedings  on  he  was  liable. 

Robert  A.  Harrison,  for  defendant,  objected  to  this  charge 
on  the  same  ground  as  that  on  which  he  moved  for  a  nonsuit. 

In  Michaelmas  term  last,  Harrison  for  the  defendant, 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the  defend- 
ant on  the  second  count  and  to  enter  a  non-suit  pursuant  to 
leave  reserved  upon  the  grounds,  that  there  was  no  evidence 
to  shew  that  the  defendant  committed  the  trespass  in  that 
count  alleged,  and  that  defendant's  second  plea,  being  the 
plea  of  justification  or  excuse,  was  proved ;  or  why  the  said 
verdict  should  not  be  set  aside  and  a  new  trial  had  between 
the  parties  upon  the  grounds,  that  the  said  verdict  was  con- 
trary to  law  and  evidence,  inasmuch  as  there  was  no  proof 
of  the  defendant's  having  been  such  a  trespasser  as  in  the 
second  count  alleged;  and  that  defendant's  second  plea, 
being  the  plea  of  justification  or  excuse,  was  proved ;  and 
for  misdirection  of  the  learned  judge  who  tried  the  cause,  in 
telling  the  jury  that  there  was  evidence  for  their  considera- 
tion in  support  of  the  said  second  count  of  the  declaration ; 
or  why  the  said  verdict  should  not  be  set  aside  as  being  con- 
trary to  evidence  and  the  weight  of  evidence,  and  a  new 
trial  had  between  the  parties.  The  rule  was  enlarged  until 
Hilary  term  last  when 

J.  C  Connor  shewed  cause. 
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There  was  some  evidence  to  go  to  the  jury  that  defendant 
participated  in  the  arrest.  West  v.  Smallwood,  3M,&¥.  41 8, 
is  authority  for  the  plaintiff.  There  the  complainant  having 
accompanied  the  constable  charged  with  the  execution  of 
the  warrant,  and  pointed  out  to  him  the  person  to  be  arrested, 
it  was  held  that  that  was  evidence  to  go  to  the  jury  of  a  par- 
ticipation in  the  arrest.  In  Wheeler  v.  Whiting,  9  C.  &  P. 
262,  telling  a  policeman  to  take  charge  of  B,  is  the  same  as 
telling  him  to  take  B  into  custody,  and  is  sufficient  to  sup- 
port an  action  for  false  imprisonment  by  B  against  A,  who 
told  the  policeman  to  take  him  in  charge.  If  there  was  any 
evidence  to  go  to  the  jury  the  verdict  will  not  be  disturbed, 
being  under  £20  and  no  right  involved. 

Harrison,  contra. — The  defendant  is  not  liable  in  trespass 
for  making  the  charge  or  anything  arising  out  of  it.  If  he 
stated  the  facts  fairly  to  the  justice  of  the  peace  he  cannot 
be  made  responsible  for  any  mistakes  or  omissions  of  the 
magistrate ;  and  even  detaining  him  in  custody  when  before 
the  justice  of  the  peace  on  a  suggestion  that  he  had  been 
guilty  of  an  offence,  would  not  sustain  an  action,  unless  it 
was  done  maliciously  and  without  reasonable  cause.  De- 
fendant in  fact  only  set  the  law  in  motion,  and  can  only  be 
liable  for  doing  so  maliciously  and  without  probable  cause : 
Barber  v.  Rollinson,  1  C.  &  M.  330,  S.  C.  3  Tyr.  266; 
Smith  v.  Evans,  13  U.  C.  C.  P.  60 ;  Grinham  v.  Willej,  4 
H.  &  K  496 ;  Oronshaw  v.  Chapman,  7E&K  911. 

The  only  evidence  to  go  to  the  jury  of  the  adoption, 
approval,  or  direction  of  the  arrest  under  the  void  warrant 
is  at  best  equivocal.  It  may  mean  that  he  considered  he 
was  applied  to  as  a  justice  of  the  peace  to  bail  the  accused, 
and  that  he  in  that  capacity  declined  doing  so.  If  the  evi- 
dence given  is  quite  as  consistent  with  one  view  as  the  other, 
the  party  on  whom  the  onus  lies  of  proving  the  fact  fails  to 
make  out  his  case :  Midland  Railway  Company  v.  Brom- 
ley, IT  C.  B.  372,  per  Crowder,  J.,  382 ;  Trew  v.  Railway 
Passenger  Insurance  Company,  6  Jur.  N.  S.  760,  per  Wat- 
son B.,  S.  C,  in  Exchequer  chamber  4  Law  Times  N.  S.  833. 

If  defendant  is  to  be  considered  as  ratifying  the  act,  he 
must  have  had  full  knowledge  of  the  act  intended  to  be  rati- 
fied ;  and  the  ratification  must  be  complete  and  full :  East- 
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<em  Counties  Railway  v.  Broom,  6  Ex.  314;  Wright  v. 
Woolen,  7  L.  T.  K  S.  73. 

Hichards,  C.  J.,  delivered  the  judgment  of  the  court. 

I  gather  from  the  report  of  what  took  place  at  the  trial, 
by  the  learned  judge  who  presided,  and  from  the  argument 
on  this  rule,  that  the  defendant  was  a  justice  of  the  peace 
and  was  also  the  complainant  in  the  case  before  the  magis- 
trate, who  issued  the  warrant  against  plaintiff;  that  after  the 
warrant  had  been  issued  to  send  plaintiff  to  gaol  on  the  4th 
of  July,  Thomas  Elliott  went  to  defendant's  place  to  offer 
himself  <as  bail  for  plaintiff,  and  said  he  would  get  another 
to  go  bail  with  him ;  that  "Wood,  the  magistrate  who  signed 
the  warrant,was  at  defendant's  house ;  and  that  they  both  said 
thej  would  not  take  bail  but  send  the  plaintiff  to  gaol.  It  is 
not  shewn  that  defendant  directed  the  constable  to  take  plain- 
tiff to  gaol,  or  that  the  constable  was  present  when  defendant 
refused  to  take  bail  and  said  they  would  send  plaintiff  to 
gaol,  or  that  he  even  knew  defendant  had  said  anything 
about  it.  The  fact  that  defendant  was  a  justice  of  the  peace 
as  well  as  Wood,  and  that  Elliott  made  application  to  them 
to  bail  plaintiff,  would  imply  that  Wood  had  decided  not  to 
bail  plaintiff  on  the  charge,  and  if  the  warrant  for  that 
purpose  had  actually  been  delivered  to  the  constable,  I  fail 
to  see  how  defendant's  declining  to  bail  him  could  be 
evidence  to  go  to  the  jury  that  he  authorised  or  directed  the 
illegal  arrest  and  sending  of  plaintiff  to  gaol.  Is  not  the 
fair  inference  from  the  language  used  in  connection  with  the 
application  to  bail  this,  "  we  refuse  to  admit  the  prisoner  to 
bail,  and,  therefore,  he  must  be  sent  to  gaol  under  the 
decision  of  the  magistrate  ?"  Defendant  might  in  a  matter 
in  which  he  could  properly  act,  and  was  bound  to  admit  a 
person  charged  with  an  offence  to  bail,  perhaps,  be  prosecuted 
for  maliciously  refusing  to  take  bail,  but  that  would  be  quite 
a  different  proceeding  from  bringing  an  action  of  trespass 
against  him  because  some  other  magistrate  had  sent  the 
prisoner  to  gaol  on  a  void  or  illegal  warrant.  Taking  the 
defendant's  answer  in  connection  with  the  application  to  bail, 
and  in  the  absence  of  facts  to  shew  that  this  answer  had 
anything  to  do  with  the  illegal  arrest  and  imprisonment 
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complained  of,  so  tar  as  authorising  or  dir.x: ling  it,  and 
considering  on  the  contrary  that  what  defends  .X  said  was 
rather  an  intimation  that  he  would  not  take  bail,  and  in 
that  way  declined  to  prevent  plaintiffs  being  sent  to  gaol, 
we  think  there  is  no  evidence  to  sustain  the  verdict  for  the 
plaintiff  on  the  second  count  of  the  declaration.  If  defendant 
by  any  act  of  his  own  directed  the  constable  to  take  the- 
plaintiff  to  prison,  and  was  in  that  way  an  active  participator 
in  the  arrest,  then  he  might  be  liable  on  the  second  count  of 
the  declaration ;  but  if  his  connection  with  it  consisted  in  his 
declining  to  take  bail  and  giving  it  as  his  opinion  that  as  a 
consequence  of  that  decision,  or  even  of  the  decision  of  the 
other  justice  of  the  peace,  that  plaintiff  must  go  to  prison, 
without  in  any  way  directing  the  officer  to  take  him  there, 
or  influencing  the  magistrate  to  send  him  there,  then  I  think 
defendant  would  not  be  liable  in  this  action  of  trespass  as 
set  out  in  the  second  count  of  the  declaration.  On  the  whole 
we  think  the  rule  must  be  made  absolute  to  enter  a  nonsuit. 

Rule  absolute  to  enter  a  nonsuit. 


Baxter  v.  Baynes. 

Unstamped  promissory  note — 27  &  28  Vic,  ch.  4 — Pleading. 

Where  the  defendant  neither  denied  the  making  of  the  note  sued  on,  nor 
pleaded  the  absence  of  a  stamp,  Held,  that  a  defence  on  the  latter  ground, 
could  not  be  urged. 

Semble,  1.  That  the  only  mode  of  raising  the  defence  of  the  want  of  a  legal 
stamp  is  by  a  plea  denying  the  fact.  2.  That  such  plea  would  be  displaced 
by  evidence  shewing  that  the  instrument  had  been  properly  stamped  at  the 
time  of  signature,  and  initialed  by  the  maker,  but  had  been  rubbed  off, 
defaced,  or  improperly  removed  by  some  one  else ;  that  on  these  facts  being 
shewn  the  note  would  not  be  void,  and  that  the  defendant  would  be  relieved 
from  the  penalty  under  the  act. 

The  declaration  stated  that  the  defendant,  on  29th  Sep- 
tember, 1864,  by  his  promissory  note  then  over  due,  promised 
to  pay  Baxter  &  Galloway  or  bearer  $550  with  interest  one 
month  after  date,  and  Baxter  &  Galloway  delivered  the  note 
to  the  plaintiff,  who  became  the  bearer  thereof,  but  the 
defendant  did  not  pay  the  same,  and  the  plaintiff  claimed 
£175. 
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The  defendant  pleaded,  1:  That  he  was  induced  to  make 
the  note  by  the  fraud  of  the  plaintiff.  2.  That  he  made  the 
note  and  delivered  the  same  to  the  plaintiff  without  value  or 
consideration  for  his  so  doing,  or  for  his  paying  the  amount 
thereof,  or  any  part  thereof,  and  that  plaintiff  always  held- 
the  note  without  any  value  or  consideration.  3.  A  plea  of 
set  off  for  money  lent,  money  received,  money  paid,  interest, 
and  on  an  account  stated. 

The  plaintiff  took  issue  on  all  the  pleas.  The  cause  was 
taken  down  to  trial  at  the  last  winter  assizes  for  York  and 
Peel  before  Mr.  Justice  Morrison,  when  a  verdict  was 
rendered  for  the  defendant. 

The  transaction  between  the  parties  arose  out  of  the 
purchase  by  the  defendant  and  another  person,  named 
Roberts,  from  the  plaintiff  and  one  Smith  of  the  schooner 
Sultana :  the  agreement  was  reduced  to  writing  and  signed 
by  the  parties.  Smith,  who  was  the  captain  of  the  vessel, 
owned  one-third  of  her  prior  to  the  sale,  and  in  addition  to 
$50  a  month  had  one-third  of  the  profit  of  the  vessel :  under 
the  written  agreement  he  was  still  to  have  $50  a  month  for 
running  the  vessel  and  one-third  of  the  profits.  Roberts 
subsequently  sold  his  interest  in  the  vessel  to  defendant. 
There  was  no  dispute  as  to  the  $1000  paid  at  the  time  of  the 
sale  of  the  vessel ;  but  it  seems  to  have  been  contended  on 
behalf  of  the  defendant  that  Smith,  the  captain,  was  not 
entitled  to  one-third  of  the  profits  during  the  time  he  ran 
the  vessel,  when -he,  defendant,  was  interested  in  her,  and 
there  was  some  further  dispute  about  an  anchor.  There 
had  been  a  payment  made  by  defendant  to  plaintiff  of  $1,000 
in  U.  S.  paper  money,  and  there  was  a  dispute  between 
plaintiff  and  defendant  how  this  money  should  be  received  ; 
at  what  discount,  if  any.  Plaintiff  insisted  that  he  should 
receive  $550  from  defendant  to  make  up  this  payment  to 
$1000  in  Canada  money,  which  was  then  understood  to  be 
the  balance  on  the  purchase  of  the  vessel.  It  further  ap- 
peared that  plaintiff  was  unwilling  to  allow  what  defendant 
claimed,  because  he  said  he  had  given  a  receipt  for  the 
money,  and  if  that  was  produced  it  would  show  on  what 
terms  he  had  received  it.  Subsequently  defendant  gave 
plaintiff  the  promissory  note  sued  on  for  $550. 
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The  evidence  to  shew  the  state*  of  the  accounts  between 
the  parties  was  gone  into  at  the  trial  apparently  without 
opposition,  and  from  what  was  stated  by  the  defendant's 
witnesses  there  can  be  no  doubt  that  in  addition  to  the  $50 
a  month  Smith,  the  captain,  was  to  receive  one-third  of  the 
profits  for  sailing  the  vessel  during  the  period  he  ran  her, 
after  defendant  became  interested  in  her.  The  note  sued 
on  was  dated  15th  September,  1863,  and  payable  one  month 
after  date  to  Baxter  &  Galloway  or  bearer.  This  was 
explained  from  the  fact  that  there  were  in  the  premises  where 
plaintiff  transacted  his  business  printed  forms  of  blank  notes 
payable  to  Baxter  &  Galloway  or  order,  and  one  of  these 
was  filled  in  to  save  the  trouble  of  writing  a  note.  It 
was  filled  in  in  the  handwriting  of  Galloway,  who  stated  that 
he  had  no  interest  in  the  matter  whatever.  Before  the  date 
of  this  note,  according  to  the  statement  of  defendant's  first 
witness,  plaintiff  had  received  the  $1000  in  United  States 
notes,  and  the  witness  stated  that  defendant  owed  the  plain- 
tiff $1000  in  Canadian  currency,  and  they  endeavored  to 
arrange  about  that.  Defendant  wished  plaintiff  to  pass  the 
United  States  notes  to  his  credit  at  the  rate  current  when 
plaintiff  received  them :  this  plaintiff  declined  to  do,  as  he 
said  he  only  considered  it  borrowed  as  so  much  United 
States  funds :  this  conversation  was  in  July,  1864,  before  the 
giving  of  the  notes. 

The  principal  witness  for  the  defendant  was  one  James 
Pickard,  who  said  he  was  present  at  Port  Nelson  on  the 
23rd  of  December,  1863,  in  defendant's  bar-room,  when 
plaintiff  came  in  and  asked  defendant  if  he  had  the  balance 
due  on  the  Sultana :  he  said  he  had  not,  except  in  Ameri- 
can money.  Plaintiff  asked  if  he  had  a  thousand  dollar^  : 
he  said  he  had,  and  plaintiff  said  that  would  do,  and  defend- 
ant then  gave  it  to  plaintiff.  Defendant  asked  what  it  was 
» worth  then:  Plaintiff  said  it  was  worth  something  like  sev- 
enty cents  on  the  dollar.  Plaintiff  said  that  when  he  came 
down  he  would  give  him  a  deed  of  the  vessel.  On  cross- 
examination  he  stated  he  could  not  say  for  certain  whether 
a  paper  was  signed  or  not ;  that  there  was  no  dispute  as  to 
the  amount  due :  he  did  not  understand  the  balance  due  was 
$1000 ;  there  was  no  amount  mentioned  as  being  due :  plain- 
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tiff  asked  defendant  if  he  could  let  him  have  $1000  of  the 
American  money.  He  could  not  say  plaintiff  said  he  would 
take  it  at  seventy  cents.  He  understood  the  money  was 
taken  as  a  payment:  he  supposed  so,  as  plaintiff  said  to 
defendant  that  when  he  came  up  he  would  make  him  a 
deed  of  the  vessel.  On  re-examination  he  said  that  he  had 
heard  nothing  of  it  being  a  loan  of  money  from  defendant  to 
plaintiff.  The  value  of  the  United  States  currency  25th 
December,  1863,  in  Toronto,  was  sixty-six  and  two-third 
cents  to  the  dollar,  thus  making  $1000  American  currency 
equal  to  $666  66  in  gold :  on  26th  September,  1864,  it  was 
fifty- two  cents  in  the  morning  and  fifty-five  in  the  evening 
to  the  dollar.  The  plaintiff  called  Galloway,  who  drew  the 
note  or  was  a  subscribing  witness  to  the  agreement.  He 
explained  the  dispute  when  the  parties  met  in  July,  and  on 
the  final  settlement,  to  be  this :  plaintiff  contended  that  the 
receipt  he  gave  would  shew  he  only  took  the  United  States 
notes  to  be  returned,  or  to  be  settled  for  as  American  money 
on  the  final  settlement.  Defendant  denied  this  and  offered 
to  close  by  giving  $550  in  addition  to  the  United  States  notes 
plaintiff  had  received  in  full  of  the  £1000  and  interest  then 
due.  Plaintiff  declined,  wanting  $600  or  $650.  When  they 
met  in  September  Galloway  advised  plaintiff  to  accept  the 
$550  and  the  amount  paid  in  United  States  currency  for  the 
sake  of  peace.  Plaintiff  finally  agreed  to  do  so,  receiving  the 
note  sued  on  for  that  amount,  and  plaintiff  then  transferred 
the  vessel  to  him.  Galloway  further  stated  that  at  the  time 
the  note  was  given  defendant  was  indebted  to  plaintiff  in 
the  sum  of  $622  08  on  an  exact  computation  of  interest, 
without  crediting  the  defendant  with  the  $550  note ;  and 
against  this  defendant  would  have  the  claim  for  the  value  of 
the  $1000  in  United  States  currency  and  interest. 

The  learned  judge  left  the  case  to  the  jury  to  say,  whether 
the  note  was  given  on  a  good  consideration  or  not,  stating 
that  in  his  opinion  there  was  no  evidence  of  fraud  being 
practiced  to  induce  defendant  to  sign  the  note. 

The  defendant's  counsel  objected  that  he  ought  to  have 
told  the  jury,  that  if  the  plaintiff  represented  to  defendant 
that  there  were  $550  due  at  the  time  of  the  giving  of  the 
note  and  it  was  not  so,  it  was  for  them  to  say  what  amount 
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was  due.  The  learned  judge  stated  that  he  saw  no  such 
representation  in  the  evidence  to  which  he  could  call  their 
attention  with  that  view. 

The  plaintiff 's  counsel  objected  that  he  should  have  told 
the  jury,  that,  notwithstanding  the  evidence  of  Pickard, 
there  was  a  good  consideration  for  the  giving  of  the  note, 
and  that  if  there  was  any  consideration  the  verdict  should 
be  for  the  plaintiff,  the  amount  not  being  divisible,  and  also 
on  the  whole  evidence  there  ought  to  be  a  verdict  for  the 
plaintiff  under  any  view  of  the  case.  The  jury  found  a  ver- 
dict for  the  defendant. 

Robert  A.  Harrison  obtained  a  rule  nisi  to  set  aside 
the  verdict  without  costs,  on  the  ground  of  non-direction 
in  this,  that  the  learned  judge  refused  to  tell  the  jury 
that  whether  they  believed  Pickard  or  not  there  was 
a  valuable  consideration  shewn  for  the  giving  of  the  note 
sued  upon ;  that  if  any  consideration  were  shewn,  the 
consideration  was  entire  and  plaintiff  entitled  to  recover 
the  full  amount  of  the  note  ;  and  that  jumping  accounts  or 
giving  the  deed  of  the  vessel  as  proved  was  a  valuable  con- 
sideration sufficient  to  entitle  the  plaintiff  to  recover.  Or, 
why  the  said  verdict  should  not  be  set  aside,  and  a  new  trial 
had  without  costs,  or  costs  to  abide  the  event,  on  the  ground 
that  the  verdict  was  contrary  to  law,  evidence,  the  weight 
of  evidence,  and  the  judge's  charge,  in  this,  that  there  was 
no  evidence  to.  support  the  plea  of  fraud,  and  the  learned 
judge  so  ruled ;  and  the  evidence  shewed  a  valuable  consid- 
eration for  the  giving  of  the  note  sufficient  to  entitle  plaintiff 
to  a  verdict  for  the  whole  amount,  or  some  part  thereof.  Or, 
why  upon  payment  of  costs  the  said  verdict  should  not  be 
set  aside,  and  a  new  trial  had  between  the  parties,  upon  the 
ground  of  the  discovery  of  new  evidence ;  viz.,  the  testimony 
of  J ohn  Waldie,  and  on  grounds  disclosed  in  affidavits  and 
papers  filed. 

F.  McKelcan  shewed  cause. — The  accounts  kept  on  board 
the  vessel  and  the  entries  made  shew  that  if  the  earnings  of 
the  vessel  were  properly  credited  to  defendant  there  would 
be  nothing  due  the  plaintiff.  The  whole  question  was  one  of 
fact  and  was  submitted  to  the  jury  with  a  charge  not  unfa- 
vourable to  the  plaintiff,  and  as  they  have  found  for  the 
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defendant  the  verdict  ought  not  to  be  disturbed :  Begina  v. 
Chubbs,  14  U.  C.  C.  P.  32,  and  authorities  there  referred  to. 
The  facts  proved  at  the  trial  shew  no  consideration  for  the 
note,  or  at  all  events  no  sufficient  consideration,  as  the 
defendant  was  clearly  not  indebted  to  the  plaintiff  in  the 
amount  of  the  note,  and  therefore  plaintiff  is  not  entitled  in 
any  view  to  the  verdict  for  the  full  amount.  Edwards  v. 
Baugh,  11  M.  &  W.  641 ;  Southall  v.  Bigg  and  Forman  v. 

Wright,  11  C.  B.  481;  Bell  v.  Gardiner,  4  M.  &'  G.  11; 

Wilkes  v.  Hornby,  11 W.  K.  742  (Ex.) ;  Barber  v.  Backhouse, 
1  Peak.  K  P.  61 ;  Ledger  v.  Ewer,  1  Peak.  K  P.  283; 
Darnell  v.  Williams,  2  Starkie,  166;  Clark  v.  Holmes,  2  F. 

6  F.  72 ;  Byles  on  Bills,  8  Ed.  119 ;  Addison  on  Contracts, 
8  Ed.  5,  6.  Performing  a  legal  obligation  is  not  a  sufficient 
consideration  for  a  promise,  and  if  plaintiff  was  bound  to 
transfer  the  vessel,  his  giving  a  deed  of  it  was  not  a  sufficient 
consideration  for  the  note :  Cowper  v.  Green,  7  M.  &  W.  633. 
The  note  was  void  for  want  of  a  stamp :  27  &  28' Yic.  cap. 
4,  sec.  9.  The  defendant  under  that  section  would  be  liable 
to  a  penalty  if  he  paid  it  without  a  stamp.  Application 
was  made  at  the  trial  for  leave  to  add  a  plea  raising  this 
question,  but  was  refused. 

Bobert  A.  Harrison,  contra. — There  was  no  evidence  of 
fraud.  The  agreement  was  clear  and  express  that  the  captain 
was  to  have  one-third  of  the  profits  of  the  season  for  sailing 
the  vessel,  besides  $50  a  month ;  and  in  that  respect  plaintiff's 
case  was  satisfactorily  made  out.  The  jumping  of  accounts, 
as  it  is  called,  is  a  good  consideration  for  the  note,  as  was 
also  the  giving  up  of  the  agreement  and  the  assigning  of  the 
vessel,  and  the  consideration  is  not  divisible :  Addison  on 
Contracts,  31  &  48 ;  Chitty  on  Contracts,  44  &  46 ;  Lundy 
v.  Carr,  7  U.  C.  C.  P.  371.  The  learned  judge  refused  to 
tell  the  jury  that  the  evidence  as  to  consideration  was  inad- 
missible. He  also  cited  Trickey  v.  Lame,  6  M.  &  W.  278 ; 
Dixon  v.  Paul  et  al.  4  O.  S.  327 ;  Kellogg  v.  Hyatt,  1  U.  C. 
Q.  B.  445 ;  Hill  v.  Byan,  8  U.  C.  Q.  B.  443 ;  Coulter  v. 
Lee,  5  U.  C.  C.  P.  201.  The  making  of  the  promissory  note 
is  not  denied,  and  the  defendant  if  intending  to  set  up  the 
illegality  should  have  pleaded  it  under  the  8th  rule  of  Trinity 
term,  1856 :  Lazarus  v.  Cowie,  3  Q.  B.  459 ;  Field  v.  Wood, 

7  A.  &  E.  114. 
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Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  want  of  a  stamp,  the  9th  sec.  of  stat.  27  &  28 
Vic,  cap.  4,  in  effect  provides,  "  if  any  person  signs,  becomes 
a  party  to,  or  pays  any  promissory  note,  draft,  or  bill  of 
exchange,  chargeable  with  duty  under  this  act,  before  such 
duty  (or  double  duty  as  the  case  may  be)  has  been  paid  by 
affixing  thereto  the  proper  stamp  or  stamps,  such  person 
shall  thereby  incur  a  penalty  of  $100,  and,  except  only  in 
case  of  the  payment  of  double  duty  as  hereinafter  mentioned, 
such  instrument  shall  be  invalid  and  of  no  effect  in  law  or 
equity ;  and  the  acceptance  or  payment  or  protest  thereof 
shall  be  of  no  effect,  except  that  any  subsequent  party  to 
such  instrument  or  person  paying  the  same  may  at  the  time 
of  his  so  paying  or  becoming  a  party  thereto  pay  such  double 
duty  by  affixing  to  such  instrument  a  stamp  or  stamps  to  the 
amount  thereof.  *  *  *  *  And  such  instrument  shall 
thereby  become  valid,  but  no  prior  party  who  ought  to  have 
paid  the  duty  thereon  shall  be  released  from  the  penalty  by 
him  incurred  as  aforesaid ;  and  in  suing  for  any  such  penalty 
the  fact  that  no  part  of  the  signature  of  the  party  charged 
with  neglecting  to  affix  the  proper  stamp  or  stamps  affixed 
to  any  instrument  shall  be  prima  facie  evidence  that  such 
party  did  not  affix  such  stamp  as  required  by  this  act." 

The  8th  rule  of  court  of  Trinity  term,  1856,  is,  "  In  every 
species  of  action  or  contract,  all  matters  in  confession  or  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but  those 
which  show  the  transaction  to  be  either  void  or  voidable  in 
point  of  law  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded;  exam>pli  gratia^  infancy,  coverture,  re- 
lease, payment,  performance,  illegality  of  consideration  either 
by  statute  or  common  law,  drawing,  endorsing,  accepting 
bills,  &c,  or  notes  by  way  of  accommodation,  set  ofT,  mutual 
credit,  unseaworthiness,  misrepresentation,  concealment,  de- 
viation, and  various  other  defences  must  be  pleaded." 

It  was  provided  by  Imperial  statute  31  Geo.  III.  cap.  25, 
sec.  19,  to  which  Imperial  statute  55  Geo.  III.  c.  184,  sec.  8, 
refers,  that  "unless  the  paper  on  which  a  bill  or  note  be 
written  be  stamped  with  the  proper  duty  or  a  higher  duty, 
it  shall  not  be  pleaded  or  given  in  evidence  in  any  court,  or 
admitted  to  be  good,  useful,  or  available  in  law  or  in  equity." 
Sec.  17  of  3  &  4  ¥m.  IV,  of  Imperial  statute,  cap.  97 : 
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"  When  the  commissioners  of  stamps  shall  discontinue  the 
use  of  any  dies  and  provide  fresh  ones  in  lien  thereof,  and 
give  the  proper  notice  thereof,  the  new  dies  shall  be  the  only 
true  ones  for  denoting  the  duty  to  be  charged  in  any  case, 
to  which  the  dies  are  applicable,  and  all  deeds  and  instru- 
ments for  the  marking  or  stamping  of  which  any  such  new 
dies  shall  have  been  provided,  and  which  shall  be  engrossed, 
written,  or  printed  on  vellum,  parchment  or  paper,  stamped 
or  marked  with  any  other  dies  than  the  said  new  'dies  so 
provided,  shall  be  deemed  to  be  engrossed,  written,  or  printed 
on  vellum,  parchment  or  paper,  not  duly  stamped  or  marked 
as  required  by  law." 

Under  the  English  stamp  act  if  an  unstamped  bill  is 
read  in  evidence  before  an  objection  has  been  taken  to  it 
the  court  will  not  allow  the  defendant  to  take  the  objec- 
tion afterward.  In  an  action  on  a  banker's  draft  the 
defence  was  that  it  was  post  dated.  The  effect  of  such 
post  dating  under  55  George  III.  cap.  184,  is,  that  they 
do  not  come  within  the  exception  as  applicable  to  that 
description  of  drafts,  relieving  them  from  the  necessity  of 
being  stamped  unless  properly  dated ;  and  the  plea  amounted 
to  this  that  no  banker's  -draft  was  made,  the  plea  in  fact 
being  that  the  defendant  did  not  make  the  said  draft  modo 
et  formci.  It  was  contended  that  the  defendant  ought  to 
have  pleaded  this  matter  specially,  but  the  court  were  of 
opinion  that  the  defence  could  be  set  up  under  the  general 
issue.  In  argument  it  was  contended  that  from  the  facts 
shewn  and  for  want  of  the  stamp  the  bill  could  not  be  given 
in  evidence,  and  that  it  would  be  improper  to  plead  that  a 
document  was  not  evidence.  Field  v.  Woods  (7  A.  &  E. 
114)  is  authority  on  both  points,  and  refers  to  the  effect 
of  the  English  stamp  acts.  In  Dawson  v.  Macdonald  (2 
M.  &  W.  26)  the  action  was  against  the  acceptor  of  the 
bill.  The  defendant  obtained  an  order  for  an  inspection, 
and  also  an  order  to  plead  several  matters ;  viz.,  1.  He  did 
not  accept  the  bill.  2  &  3.  Denying  the  drawing  and 
endorsing.  4.  A  special  plea,  raising  the  defence  that  the 
bill  was  written  on  paper  stamped  with  an  old  die,  in  con- 
travention of  Imperial  statute  3  &  4  "Wm.  IY.  cap.  97, 
sec.  17.    Plaintiff  obtained  a  rule  to  strike  out  the  fourth 
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plea,  as  the  matter  thereby  pleaded  might  be  given  in 
evidence  under  any  of  the  other  pleas,  or  at  all  events  under 
the  plea  of  non-acceptance.  Parke,  B.,  said,  "the  only 
consequence  of  wrong  stamping  is,  the  bill  could  not  be 
given  in  evidence.  *  *  *  There  can  be  no  question  this 
defence  is  admissible  under  the  plea  of  non-acceptance." 

In  M'Dowal  v.  Lyster  (2  M.  &  W.  52)  the  defendant  in 
an  action  against  himself,  as  the  drawer  of  a  banker's  cheque, 
pleaded  it  was  given  to  secure  a  gambling  debt,  and  plaintiff 
was  a  holder  of  it  without  consideration.  The  defendant's 
counsel  moved  to  add  a  plea  that  the  cheque  was  drawn  at 
a  distance  from  the  place  where  it  was  made  payable,  and 
was  falsely  dated  in  contravention  of  the  provisions  of 
9  Geo.  IY.  cap.  49,  sec.  15 : 

Per  curiam. — "  The  court  will  not  interpose  to  assist  the 
defendant  in  defeating  an  instrument,  which  he  has* know- 
ingly executed  in  an  illegal  manner.  If  he  wished  to  raise 
this  defence  he  should  have  pleaded  he  did  not  make  the 
cheque  declared  on." 

In  Lazarus  v.  Cowie  (3  Q.  B.  459),  the  action  was  by  the 
endorsee  of  a  bill  against  the  acceptor.  The  defence  set  up 
was  that  the  acceptance  was  for  the  accommodation  of  the 
drawer  and  without  consideration ;  that  before  the  endorse- 
ment to  the  plaintiff  the  drawer  negotiated  the  bill  for  his 
own  use  and  paid  it  when  due,  and  it  was  re-delivered  to 
him,  and  after  it  was  due  the  drawer  endorsed  it  to  plaintiff 
without  being  re-stamped,  or  payment  of  any  duty  in  respect 
of  re-issuing  it ;  and  that  the  plaintiff  before  endorsement  to 
him  had  notice  of  the  premises.  On  special  demurrer  it  was 
held  the  plea  was  good,  and  in  giving  judgment  Lord 
Denman  concludes  as  follows :  "  It  is  said,  however,  that  the 
stamp  acts  do  not  make  a  bill  without  -a  stamp  void,  but 
only  forbid  its  being  received  in  evidence.  That  may  be  so 
in  some  cases,  but  the  19th  section  of  statute  5  Geo.  III.  cap. 
184,  expressly  prohibits  the  re-issuing  a  bill  of  exchange 
which  has  been  paid,  and  inflicts  a  penalty  of  £50  on  any 
person  doing  it.  A  bill  issued  contrary  to  such  a  prohibition 
is  certainly  void." 
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The  plaintiff's  counsel  in  argument  contended  that  the 
defect  of  stamp  was  only  available  by  taking  the  objection 
at  the  trial,  so  as  to  cause  the  rejection  of  the  instrument  as 
inadmissible  in  evidence.  According  to  the  established 
practice,  if  the  objection  is  not  taken  at  the  proper  time  the 
judge  will  direct  the  jury  that  there  is  a  valid  legal  instrument 
giving  a  good  cause  of  action. 

I  think  by  analogy  these  authorities  shew  that  the  defen- 
dant, under  the  pleadings,  cannot  properly  set  up  the  defence 
that  the  note  was  not  properly  stamped,  for  he  does  not  deny 
the  making  of  the  note ;  so  that  that  fact  being  admitted  on 
the  record  I  fail  to  see  under  what  plea  the  objection  can  be 
raised.  According  to  the  views  expressed  by  Lord  Denman  in 
the  case  in  3  Q.  B.,  and  under  our  8th  rule  above  quoted,  the 
pleading  of  the  want  of  a  stamp  would  seem  to  be  the  most 
regular  and  convenient  way  of  bringing  up  the  defence.  Sup- 
pose a  proper  stamp  had  been  placed  on  the  note  at  the  time 
it  was  signed,  and  had  been  properly  initialed  by  the  maker, 
and  had  subsequently  got  rubbed  off,  would  the  note  be  void  ? 
and  if  these  facts  were  shewn  in  answer  to  a  plea  denying 
that  the  note  was  properly  stamped,  would  they  not  displace 
the  plea  ?  That  the  absence  of  the  stamp  properly  initialed 
is  only  prima  facie  evidence  in  an  action  to  recover  the 
penalty  would  seem  to  imply,  that  if  the  stamp  had  been 
properly  placed  thereon  and  defaced,  and  had  been  lost  or 
removed  by  some  one  improperly  afterwards,  that  the  jprimcL 
facie  case  would  be  answered,  and  the  defendant  freed  from 
the  penalty.  Without  expressly  deciding  that  the  only  mode 
of  raising  the  question  of  want  of  a  legal  stamp  on  a  bill  or 
note  is  by  pleading  it,  I  have  a  rather  strong  opinion  that 
such  will  be  found  to  be  the  proper  way  of  doing  so. 

As  to  the  merits.  It  appears  from  the  written  agreement 
between  the  parties,  that  on  the  22nd  of  September,  1862, 
defendant  and  one  Roberts  bought  from  plaintiff  and  Charles 
Smith  the  schooner  Sultana  for  $3,000,  of  which  $1,000  of 
the  purchase  money  was  paid  down,  and  the  balance  of 
$2,000  was  to  be  paid  in  six  and  nine  months,  and  the 
earnings  of  the  vessel  to  be  pledged  for  the  balance.  The 
vessel  was  to  be  transferred  by  the  seller  when  the  balance 
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was  paid  in  full.  The  purchasers  were  to  keep  the  vessel 
insured  for  $2,000  until  the  balance  was  paid;  the  then 
master  (Smith)  to  continue  master  of  the  vessel  at  $50  a 
month  and  participate  in  the  profits  of  the  vessel  as  he  for- 
merly did  with  plaintiff ;  the  hooks  were  to  be  made  up  at 
the  end  of  the  season  from  the  date  of  sale,  and  Baynes  and 
Eoberts  to  be  credited  with  two-thirds  of  the  nett  earnings 
from  that  date ;  an$  what  balance  remained  unpaid  at  the 
end  of  the  season,  after  deducting  the  earnings  of  the  vessel, 
the  purchasers  were  to  pay  within  six  and  nine  months  from 
the  date,  with  interest  at  seven  per  cent. 

On  the  22nd  of  June,  1863,  Roberts  sold  his  interest  in 
the  vessel  to  defendant. 

There  can  be  no  doubt  this  agreement  was  entered  into 
by  the  defendant :  all  the  evidence  clearly  points  to  that ; 
and  there  can  be  Ho  reasonable  doubt,  from  the  evidence, 
that  according  to  the  agreement  Smith  was  to  have  one-third 
of  the  profits  of  the  vessel  whilst  he  ran  her,  in  addition  to 
the  $50  a  month.  If  the  defendant's  complaint  as  to  fraud 
was  based  upon  the  fact  that  he  was  rightfully  entitled  to 
have  the  one-third  share  of  the  profits,  that  was  given  to 
Smith,  then  he  failed  to  make  out  his  case :  there  was  no 
evidence  to  sustain  that  view  of  the  case.  One  of  the  wit- 
nesses speaks  of  defendant  complaining  of  Smith  getting 
one-third  of  the  profits,  but  plaintiff  said  that  was  the  agree- 
ment and  all  the  evidence  shews  it  was. 

The  whole  defence  then  rests  on  Pickard's  evidence,  and 
that  seems  to  me  rather  to  show  that  as  to  the  American 
money  plaintiff  wanted  $1000  of  that  currency :  defendant 
had  it  and  gave  it  to  him.  He  did  not  in  terms,  or  by 
reasonable  implication,  admit  defendant  only  owed  $1000  in 
American  money.  He  asked  if  he  had  the  balance  due  on 
the  Sultana :  defendant  said  he  had  not,  except  in  American 
currency.  Plaintiff  asked  him  if  he  had  $1000 :  defendant 
said  "  Yes,"  and  plaintiff'  said  that  would  do.  We  cannot 
say  that  he  meant  that  would  do  to  satisfy  his  claim,  but 
rather  that  was  all  he,  plaintiff,  wanted  of  those  funds,  and 
notwithstanding  Pickard's  reason  for  supposing  that  was  all 
that  was  due ;  viz.,  that  plaintiff  said  he  would  make  him  a 
deed  of  the  vessel.  We  think  that  is  not  the  proper  inference 
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to  draw  from  it  when  taken  in  connection  with  the  evidence 
of  Bastido,  a  witness  called  by  plaintiff,  who  stated  that  there 
was  no  dispute  in  July  as  to  the  fact  that  defendant  owed  a 
balance  of  $1000  on  the  vessel,  subject  to  the  settlement  of 
the  difficulty  as  to  the  amount  of  discount  that  should  be 
allowed  on  the  $1000  of  American  funds ;  and  when  taken  in 
connection  with  Galloway's  evidence,  there  can  be  no  rea- 
sonable doubt  on  the  subject. 

The  only  question  which  could  arise  in  the  case  as  affording 
any  possible  ground  of  fraud,  or  want  of  consideration,  was 
the  terms  on  which  the  $1000  in  American  funds  were  paid, 
and  the  evidence  on  this  point  is  again  that  of  Pickard. 
Defendant  asked  what  American  funds  were  worth  at  that 
time,  and  plaintiff  said  seventy  cents  on  the  dollar.  At  the 
time  of  the  settlement  the  same  description  of  funds  were 
worth  in  the  forenoon  fifty-two  cents  to  the  dollar,  and  in 
the  afternoon  fifty-five,  showing  fluctuations  in  value  then ; 
and  doubtless  from  December  to  July,  and  from  that  time 
to  the  settlement  there  had  been,  perhaps,  greater  fluctuations. 

This  matter  then  was  in  dispute.  Both  parties  were  well 
aware  of  it,  and  it  seems  without  doubt  that  defendant 
consented  to  settle  on  the  terms  of  giving  this  note.  Plaintiff 
always  insisted  that  the  receipt  he  gave  for  the  $1000  should 
be  produced,  and  that  would  shew  the  true  understanding 
between  the  parties  in  relation  to  it.  Defendant  never  did 
produce  it,  and  would  not  produce  it  on  the  trial.  He 
well  knew  plaintiff  always  insisted  that  the  receipt  would 
shew  the  understanding  between  the  parties  about  that 
transaction :  he  never  seems  to  have  denied  that  he  had 
the  receipt,  and  he  never  has  produced  it.  Under  these 
circumstances  he  at  least  shews  but  a  weak  case  as  to  the 
money  being  received  as  a  payment  on  account  of  the 
purchase  of  the  vessel  at  any  rate  of  discount.  This  matter 
was  undoubtedly,  as  the  evidence  shews,  in  dispute  between 
the  parties,  and  so  far  from  shewing  any  fraud  or  Undue 
pressure  it  appears  that  plaintiff  accepted  defendant's  own 
offer,  to  receive  the  note  for  $550  in  full  of  the  balance  and 
as  settling  all  disputes  about  the  American  currency. 

Under  these  circumstances  it  would  be  laying  down  a  very 
dangerous  rule  to  say  on  such  evidence  as  was  here  given, 


o'niel  and  corporation  of  yoek  and  peel.  249 

that  transactions  closed  in  the  way  this  was  could  be  again 
opened,  and  evidence  gone  into  to  set  aside  what  appears  to 
have  been  a  settlement  satisfactory  to  the  parties,  who  have 
changed  their  positions  since,  and  compel  the  parties  again 
to  prove  items  and  agreements  in  relation  to  their  dealings, 
which  they  had  themselves  deemed  satisfactorily  closed. 
When  the  party  himself  seeking  to  open  np  the  transactions 
declines  to  produce  evidence  within  his  power  to  explain  the 
most  ambiguous  part  of  it,  and  asks  that  presumptions  shall 
be  made  in  his  favor  in  the  absence  of  the  document  affording 
the  information,  he  is  asking  us  to  aid  him  to  an  extent 
beyond  which  courts  of  law  do  not  generally  go. 

As  to  the  alleged  want  of  direction,  it  does  not  appear  that 
the  plaintiff  put  his  case  before  the  jury  on  the  ground  that 
there  was  only  a  partial  failure  of  consideration,  and  that  his 
claim  ought  only  to  be  reduced  pro  tanto  ;  and  if  that  view 
of  the  case  was  only  suggested  after  the  jury  retired,  then 
the  judge  could  hardly  be  expected  to  call  them  back  to  place 
a  new  case  before  them  which  had  not  been  set  up  by  either 
party.  The  learned  judge  appears  to  have  charged  strongly 
in  favor  of  the  plaintiff  on  the  principal  ground :  we  think 
the  evidence  clearly  sustained  the  plaintiff  's  case,  and  that 
the  verdict  for  the  defendant  was  not  warranted  by  it.  We 
are  therefore  of  opinion  there  should  be  a  new  trial.  We 
say  nothing  about  costs. 

Eule  absolute  for  new  trial. 


In  THE  MATTER  OF  O'NIEL  AND  THE  CORPORATION  0/  THE 

United  Counties  of  York  and  Peel. 

Purchase  of  public  roads  from  Government  by  County  Council— Price  and  time 
of  payment— By-Law  unnecessary— Con.  Stats.  U.  C,  cap.  54,  sec.  226,  (7, 
cap.  28,  sec.  76. 

The  county  council  of  any  municipality  has  power,  under  Con.  Stats.  U.  C, 
cap.  54,  sec.  226,  to  contract  with  the  government  for  the  purchase,  at  a 
price  beyond  $20,000,  of  any  public  works,  roads,  &c,  in  Upper  Canada,  and 
to  issue  debentures  for  the  payment  thereof  in  twenty  years,  without  a  by-law 
being  passed  to  authorise  the  same. 

Semble,  that  if  it  be  thought  desirable  to  pass  such  a  by-law  it  need  not  be 

first  submitted  to  the  ratepayers  for  assent  thereto. 
Con.  Stats,  ft,  eap.  28,  sec.  76,  specially  authorise  the  sale  to  any  municipal 

council  by  £he  government  of  the  public  roads  lying  beyond  the  limits  of 

such  municipality. 

18  N.  S. — VOL.  I. 
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In  Hilary  term  last  J.  Blevins*  for  T.  H.  O'Keil  obtained 
a  rule  nisi  to  quash  with  costs  the  following  by-law  or 
resolution  of  the  council  of  the  said  corporation  passed  on 
2nd  November  last : 

"That  the  warden  be,  and  he  is  hereby  instructed,  to 
enter  into  an  agreement  with  the  government  to  pay  them 
for  the  York  roads  the  sum  fixed  by  the  arbitrators  appointed 
to  settle  the  price,  in  six  per  cent,  debentures  running  twenty 
years,  in  accordance  with  the  original  proposition,  and  that 
the  seal  of  the  corporation  be  affixed  to  this  resolution. — 
Adopted. 

(Signed)    "William  Tyrrell, Warden. 
"  2nd  November,  1864.  [l.s.] 
(Signed)    "J.  Elliot,  CO." 

The  following  grounds  were  taken  in  the  rule : 

1.  That  being  a  by-law  or  resolution  for  raising  upon  the 
credit  of  the  municipality  of  the  united  counties  a  sum  of 
money  exceeding  twenty  thousand  dollars,  not  required  for 
its  ordinary  expenditure,  and  not  payable  within  the  same 
municipal  year,  it  was  not  before  the  final  passing  thereof, 
or  at  any  time,  submitted  to  the  electors  of  the  said  munici- 
pality for  their  assent,  nor  had  it  ever  received  such  assent 
:&s  required  by  the  municipal  institutions,  &c,  of  Upper 
'Canada ;  and  that  the  said  by-law  or  resolution  was  uncertain 
in  not  fixing  the  amount  for  which  the  said  debentures 
should  be  issued. 

2.  That  the  said  by-law  or  resolution  did  not  ascertain  or 
state  the  amount  of  ratable  property  of  the  said  municipality, 
nor  the  amount  of  the  debt  created  thereby,  or  intended  to 
be  paid,  nor  the  total  amount  required  to  be  raised  annually 
by  special  rate  for  the  payment  of  the  said  debt  and  interest, 
nor  the  amount  of  the  whole  ratable  property  of  the  said 
municipality,  according  to  the  last  revised  assessment  rolls, 
nor  the  annual  special  rate  in  the  dollar  for  paying  the 
interest  and  creating  an  equal  yearly  sinking  fund  for  paying 
the  principal  of  the  said  new  debt  intended  to  be  created. 
That  no  rate,  or  other  provision  whatever,  was  stated  or  made 
by  the  said  by-law  or  resolution  to  meet  or  pay  off  the  said 
debentures,  or  the  interest  thereon,  nor  was  there  any  other 
by-law  providing  for  the  same,  or  supplying  the  said  several 
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defects.  That  a  portion  of  the  said  road  was  without  the 
limits  of  the  said  corporation,  and  lay  within  the  limits  of 
the  county  of  Ontario,  an  independent  municipality.  Or, 
why  that  portion  of  the  said  by-law  or  resolution,  which 
authorised  the  issuing  of  debentures,  should  not  be  quashed 
with  costs  for  all  or  any  of  the  reasons  aforesaid,  and  on  the 
grounds,  that  the  same  was  uncertain  in  not  fixing  the  amount 
for  which  the  said  debentures  should  be  issued,  and  on 
grounds  disclosed  in  affidavits  and  papers  filed. 

The  affidavit  of  O'Neill,  besides  shewing  that  he  was  a 
freeholder  in  the  township  of  Vaughan  and  a  ratepayer,  and 
interested  in  the  by-law,  and  that  his  attorney  procured  the 
copy  of  the  by-law  or  resolution  annexed  to  his  affidavit, 
stated  that  he  had  not  become  aware  of  the  passing  of  the 
said  by-law  or  resolution  until  some  time  after  Michaelmas 
Term  last ;  that  he  was  informed  and  believed  that  the  arbi- 
trators referred  to  in  the  by-law  or  resolution  fixed  the  price 
to  be  paid  by  the  said  corporation  to  the  government  for  the 
said  roads  at  seventy-two  thousand  five  hundred  dollars,  and 
that  he  was  also  informed  and  believed  that  the  corporation 
were  immediately  about  to  issue  debentures  by  authority  of 
the  said  by-law  or  resolution  for  the  purpose  of  raising  the 
said  sum  of  $72,500  on  the  credit  of  the  said  municipality. 

There  was  also  an  affidavit  by  James  Cotton,  that  he  was 
well  acquainted  with  the  roads  known  as  the  York  roads, 
and  especially  that  portion  thereof  called  the  Kingston  road, 
the  management  of  which  he  had  superintended  for  some 
time.  The  Kingston  road  extends  from  the  city  of  Toronto, 
beyond  the  limits  of  the  said  united  counties,  into  the  county 
of  Ontario  about  three  quarters  of  a  mile. 

During  the  term  D.  McMichael  and  Robert  A.  Harrison 
shewed  cause.  -  The  by-law  or  resolution  does  not  create  the 
debt  in  terms,  but  authorises  an  agreement  to  be  entered 
into  to  pay  for  the-  roads  in  a  certain  way ;  and  if  it  does 
not  create  the  debt  the  municipality  may  properly  pass  the 
resolution.  It  is  under  seal,  and  in  that  respect  complies 
with  the  requirements  of  Consolidated  Statutes  of  Upper 
Canada,  cap.  54,  sec.  189,  to  constitute  it  a  by-law.  Courts 
will  endeavor  to  construe  the  by-law  so  as  to  give  it  effect : 
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Cameron  v.  Municipality  of  Nissouri,  13  U.  C.  Q.  B.  190, 
There  is  nothing  illegal  on  the  face  of  this  by-law :  sec.  220 
authorises  the  council  to  contract  the  debt,  and  the  resolu- 
tion merely  authorises  the  warden  to  enter  into  an  agreement 
to  pay  in  a  certain  way.  There  is  nothing  on  the  face  of  this 
resolution  to  shew  that  any  debentures  are  to  be  issued  under 
it,  and  the  court  will  not  look  behind  the  resolution  to  see  if 
anything  that  may  be  illegal  will  be  done  under  it :  Secord 
v.  The  Corporation  of  the  County  of  Lincoln,  24  XL  C.  Q.  B. 
142. 

J.  O'Connor,  contra.— None  of  the  provisions  of  sec.  223 
and  224,  of  the  statute  referred  to,  have  been  complied  with 
in  this  by-law.  It  does  not  name  the  day  on  which  it 
is  to  take  effect :  it  does  not  settle  a  special  rate  per 
annum;  nor  shew  the  amount  of  ratable  property  in  the 
municipality ;  nor  any  means  of  paying  off  the  debentures 
and  interest.  There  is  no  other  by-law  supplying  these 
defects ;  and  what  is  a  more  serious  objection,  the  by-law  or 
resolution  was  not  submitted  to  the  electors  for  their  assent 
before  or  since  the  passing  thereof.  The  by-law  in  fact 
creates  and  raises  a  sum  of  money  upon  the  credit  of  the 
municipality  exceeding  $20,000,  and  ought,  under  sec.  224, 
to  receive  the  express  assent  of  the  electors.  The  latter  part 
of  sec.  226  says,  "  such  by-laws,  debts,  bonds,  &c,  shall  be 
valid,  though  no  special  or  other  rate  per  annum  has  been 
settled  or  imposed  to  be  levied  in  each  year  as  provided  by 
the  then  preceding  sections but  this  does  not  make  the 
by-law  legal  unless  assented  to  by  the  electors.  It  may  not, 
perhaps,  be  necessary  that  it  should  contain  the  special  pro- 
vision about  rate  per  annum,  sinking  fund,  &c,  but  the 
assent  of  the  electors  must  be  had,  for  that  is  not  dispensed 
with.  One  of  the  roads  extends  beyond  the  limits  of  the 
municipality,  and  it  is  not  contemplated  that  municipalities 
shall  acquire  property  out  of  their  limits,  except  for  special 
purposes.  Sections  187, 243,  331  &  339  of  the  statute  apply 
more  or  less  on  this  point.  He  cited  Clapp  v.  Thurlow,  10 
U.  C.  C.  P.  533 ;  Paffard  v.  County  of  Lincoln,  24  U.  C.  Q.  B. 
16 ;  Scott  v.  Peterboro,  19  U.  C.  Q.  B.  469 ;  Tn  re  Hawle  v. 
Wellesley,  13  U.  C.  Q.  B.  636 ;  Edinburgh  Insurance  Com- 
pany v.  St.  Catharines,  10  Grant's  Ch.  Bs.  379  ;  Carroll  v. 
Perth,  lb.  64. 
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Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

I  am  of  opinion  this  rule  must  be  discharged.  Under  the 
Municipal  Institutions  Act,  as  it  was  first  passed  in  1849, 
the  corporations  thereby  established  had  but  limited  powers 
of  contracting  debts,  and  under  sec.  177  it  was  provided  that 
no  by-law  for  the  creation  of  any  debt  or  negotiation  of  any 
loan  should  be  binding  unless  a  special  rate  should  be  settled 
and  other  provisions  made.  This  section  and  the  provisions 
thereof  were  from  time  to  time  amended,  under  certain  cir- 
cumstances making  publication  necessary,  and  under  18  Yic. 
cap.  133,  requiring  a  by-law  for  the  creating  of  a  debt  to  be 
submitted  to  the  electors. 

The  Statute,  12  Yic,  cap.  5,  sec.  12,  authorised  the 
Governor  in  council  to  contract  with  any  municipal  council 
or  other  local  corporation,  for  the  transfer  to  them  of  any 
of  the  public  roads,  harbours,  bridges,  &c,  which  it  might 
be  more  convenient  to  place  under  the  management  of 
such  local  authorities.  By  14  &  15  Yic,  cap.  124,  any 
municipal  corporation  in  Upper  Canada  might  contract  a 
debt  to  her  Majesty  in  the  purchase  of  any  public  roads, 
<&c ;  and  such  municipality  might  enter  into,  make,  and 
execute  all  or  any  bonds,  deeds,  covenants,  or  other  secu- 
rities to  her  Majesty,  which  such  municipality  might  deem 
fit  for  the  payment  of  the  amount  of  the  purchase  money  of 
any  such  work  and  for  securing  the  performance  of  any 
conditions  of  sale,  and  might  also  pass  all  by-laws  for  any  of 
the  purposes,  and  such  by-laws,  debts,  bonds,  deeds,  cove- 
nants, or  other  securities,  were  to  be  valid  and  binding  on 
such  municipality  to  all  intents  and  purposes,  though  no 
special  or  other  rate  per  annum  should  be  settled  or  imposed 
to  be  levied  as  provided  under  the  177th  section  of  Muni- 
cipal Corporations  Act  of  1840.  But  by  sec  2  the  corpora- 
tion was  nevertheless  authorised,  in  any  by-law  for  the 
creation  of  such  debt  or  for  making  or  executing  any  such 
bonds,  deeds,  or  other  securities  as  aforesaid  to  her  Majesty, 
or  in  any  other  by-law  by  the  corporation,  to  impose  a  special 
rate  per  annum  of  such  amount  as  the  municipality  might 
deem  expedient  for  payment  and  discharge  of  such  debts, 
bonds,  covenants,  or  other  securities,  or  some  part  thereof, 
and  every  such  by-law  should  'be  valid  and  binding  on  the 
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corporation,  although  the  rate  settled  or  imposed  should  be 
less  than  was  required  by  the  177th  section  of  the  Municipal 
Corporations  Act,  and  all  provisions  of  that  act  (except  in  so 
far  as  they  were  inconsistent  with  the  act  then  being  passed) 
were  to  apply  and  extend  to  every  such  by-law,  and  the 
moneys  to  be  raised  thereby,  as  fully  as  they  would  extend 
to  any  by-law  enacted  by  any  such  municipality  for  the 
creation  of  any  debt  or  raising  any  loan,  as  provided  in  said 
177th  section  and  to  the  moneys  raised  thereby. 

By  16  Vic,  cap.  181,  sec.  39,  it  was  enacted,  that  none  of 
the  provisions  of  the  4th  or  16th  sections  of  the  Municipal 
Corporations  Amendment  Act  of  1851,  should  affect  or 
apply  to  any  by-law  passed  or  to  be  passed  by  any  munici- 
pality in  Upper  Canada  for  any  of  the  purposes  mentioned 
in  14  &  15  Vic.,  cap.  124,  or  to  any  debts,  bonds,  deeds, 
covenants  or  other  securities,  contracted,  made,  or  executed 
to  her  Majesty  under  the  provisions  of  that  act,  or  for  any 
of  the  purposes  therein  mentioned.  Under  Prov.  Stat.  18 
Vic,  cap.  133,  it  was  enacted  in  effect,  that  no  by-law  to  be 
passed  for  raising  money  upon  the  credit  of  any  city,  town, 
township,  or  village  corporation  should  have  force  or  effect, 
until  the  approval  of  the  municipal  electors  should  have 
been  obtained. 

All  these  provisions  were  repealed  by  the  Municipal  Insti- 
tutions Act  of  1858,  and  the  present  enactments  in  effect 
substituted  for  them,  the  provisions  in  the  'act  of  1858  and 
in  the  Con.  Stats,  of  U.  C.  ch.  54,  in  this  respect  being  the 
same.  By  sec.  223,  headed  "  By-laws  to  create  debts,  &c," 
it  is  enacted  that  "  every  council  may,  under  the  formalities 
required  by  law,  pass  by-laws  for  contracting  debts,  by  bor- 
rowing money  or  otherwise,  and  for  levying  rates  for  payment 
of  such  debts  on  the  ratable  property  of  the  municipality  for 
any  purpose  within  the  jurisdiction  of  the  council;  but  no 
such  by-law  shall  be  valid  which  is  not  in  accordance  with 
the  following  provisions : 

1.  The  by-law,  if  not  for  creating  a  debt  for  the  purchase 
of  public  works,  shall  name  a  day  when  the  by-law  shall  take 
effect ; 

2.  If  not  contracted  for  gas  or  water  works,  or  for  the 
purchase  of  public  works,  according  to  statutes  relating 
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thereto,  the  whole  debt,  &c,  to  be  payable  in  twenty  years  at 
furthest,  and,  if  debt  contracted  for  gas  or  water  works,  in 
thirty  years  from  day  on  which  by-law  takes  effect." 

3.  Provides  a  yearly  rate, 

4.  Of  sufficient  amount  to  discharge  debt  and  interest, 
when  payable ; 

5.  Amount  of  ratable  property  irrespective  of  future 
increase ; 

6.  By-law  to  recite :  (1)  amount  of  debt  created  and  its 
object ;  (2)  total  amount  required  to  be  raised  annually  by 
special  rate  to  pay  debt  and  interest ;  (3)  the  amount  of  the 
whole  rateable  property  of  municipality  according  to  last 
revised  assessment  roll ;  and  (4)  the  annual  special  rate  in 
the  dollar  for  paying  interest  and  creating  sinking  fund  for 
paying  principal  of  new  debt. 

Sec.  224  enacts,  "  every  by-law  for  raising  upon  the  credit 
of  the  municipality  any  money  not  required  for  its  ordinary 
expenditure,  and  not  payable  within  the  same  municipal 
year,  shall  before  the  final  passing  thereof  receive  the  assent 
of  the  electors  of  the  municipality  in  the  manner  provided 
by  the  193rd  section  of  this  act;  except  that  in  counties 
(other  than  cities)  the  council  of  such  county  may  raise  by 
by-law  (without  submitting  the  same  for  the  assent  of  the 
electors)  for  contracting  debts  or  loans  any  sum  over  its  ordi- 
nary expenditure,  not  exceeding  in  one  year  $20,000." 

Sec.  225 — "  Provided  that  no  such  by  law  for  contracting 
the  debt  up  to  $20,000  shall  be  valid,  unless  the  same  is 
passed  at  a  meeting  of  the  council  especially  called  for  the 
purpose  of  considering  the  same,  and  held  not  less  than  three 
months  after  a  copy  of  such  by-law  at  length  as  the  same  is 
ultimately  passed,  together  with  a  notice  of  the  day  appointed 
for  considering  the  same,  has  been  published  in  some  news- 
paper issued  weekly  or  oftener  within  the  county,  which 
notice  may  be  to  the  effect "  of  the  form  given. 

Sec.  226 — Under  the  title  of  "  Purchase  of  Public 
Works."  — "  1.  Any  council  may  contract  a  debt  to  her 
Majesty  in  the  purchase  of  any  of  the  public  roads,  har- 
bours, bridges,  &c,  or  other  public  works  in  Upper  Canada, 
and  may  execute  such  bonds,  deeds,  covenants,  and  other 
securites  to  her  Majesty,  as  the  council  may  deem  fit  for  the 
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payment  of  the  price  of  any  such  public  work  sold  or  agreed 
to  be  sold  or  transferred  to  such  municipal  corporation,  and 
for  securing  the  performance  and  observance  of  all  or  any  of 
the  conditions  of  sale  or  transfer ;  and  also  may  pass  alhneces- 
sary  by-laws  for  any  of  the  purposes  aforesaid ;  and  all  such 
by-laws,  debts,  bonds,  covenants,  and  other  securities  shall 
be  valid  although  no  special  or  other  rate  per  annum  has 
been  settled  or  imposed  to  be  levied  in  each  year,  as  provided 
by  the  three  last  preceding  sections  of  this  actf 

"  2.  But  any  council  may,  in  any  by-law  to  be  passed  for 
the  creation  of  any  such  debt,  or  lor  the  executing  any  such 
bonds,  deeds,  covenants  or  other  securities,  or  in  any  other 
by-law  to  be  passed  by  the  council,  settle  and  impose  a  special 
rate  per  annum,  of  such  amount  as  the  council  may  deem 
expedient,  in  addition  to  all  other  rates  to  be  levied  in  each 
year  upon  the  assessed  ratable  property  within  the  munici- 
pality, for  the  payment  and  discharge  of  such  debt,  &c,  or 
some  part  thereof;  and  the  by-law  shall  be  valid,  although 
the  rate  settled  or  imposed  thereby  be  less  than  is  required 
by  the  said  sections  last  mentioned ;  and  the  said  sections 
shall,  so  far  as  applicable,  apply  and  extend  to  every  such 
by-law,  and  the  moneys  raised  or  to  be  raised  thereby,  as  fully 
in  every  respect  as  such  provisions  would  extend  or  apply  to 
any  by-law  enacted  by  any  council  for  the  creation  of  any 
debt,  as  provided  in  the  said  sections,  or  to  the  moneys  raised 
or  to  be  raised  thereby." 

"  3.  The  council  of  any  municipal  corporation  purchasing 
any  claim  under  the  act  respecting  the  sale  and  purchase  of 
claims  due  to  government  for  moneys  advanced  to  public 
works,  may  raise  by  assessment  the  sum  necessary  to  pay  the 
consideration  agreed  upon." 

Consolidated  Statutes  of  Canada,  cap.  28,  sec.  76,  contain 
similar  provisions  with  12  Yic,  cap.  5,  sec.  12,  for  the  Gov- 
ernor in  council  entering  into  arrangements  with  any  muni- 
cipal council  for  the  transfer  to  them  of  any  of  the  public 
roads,  harbours,  &c,  (whether  within  or  without  the  limits 
of  the  local  jurisdiction  of  such  council,)  which  it  is  found 
convenient  to  place  under  the  management  of  such  local 
authorities.  And  the  municipal  councils  may  enter,  into 
such  arrangements,  and  may  take  and  hold  any  such  works 
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so  transferred,  and  all  moneys  payable  to  the  province  under 
the  conditions  of  any  such  grant  (transfer)  shall  be  carried  to 
the  credit  of  the  (provincial)  sinking  fund. 

Looking  at  these  enactments  as  applying  to  the  question 
before  us,  I  think  we  may  assume  that  under  the  Municipal 
Institutions  Acts  passed  in  1849,  and  amended  from  time  to 
time  since,  in  relation  to  contracting  debts  beyond  $20,000 
in  one  year,  and  not  to  be  paid  within  the  year,  (except  for 
the  purchase  of  public  works,  to  which  I  shall  presently 
advert,)  such  debts  can  only  be  created  by  by-laws  of  the 
municipality,  and  such  by-laws  will  not  be  valid  or  bind- 
ing on  the  municipality  unless  passed  according  to  the 
requirements  of  the  177th  section  of  statute  of  1849  and  its 
subsequent  amendments.  One  of  the  primary  features  of  all 
such  by-laws  was  that  the  debt  should  be  paid  in  twenty 
years,  and  there  should  be  a  special  rate  levied  annually  for 
raising  the  interest  and  sinking  fund  necessary  to  pay  such 
debts  within  that  period ;  and  the  municipality  of  course 
could  not  raise  money  or  contract  a  debt  for  any  purpose  for 
which  they  were  not  authorised  by  law  so  to  do.  On  the 
passing  of  12  Yic,  cap.  5,  under  sec.  12  of  that  act,  muni- 
cipal councils  were  authorised  to  acquire  from  the  govern- 
ment any  of  the  public  works  therein  mentioned,  and  they 
could  for  that  purpose  have  passed  by-laws  creating  debts  to 
pay  for  them.  Such  by-laws  to  be  legal  must  have  fixed  the 
period  within  twenty  years  when  the  debt  would  be  paid, 
and  also  the  special  rate  per  annum  to  pay  the  debt  and 
interest,  for  that  was  the  only  way  they  could  have  made  a 
legal  by-law  for  contracting  the  debt,  and  a  by-law  was  the 
only  mode  by  which  they  could  legally  contract  a  debt. 
After  the  passing  of  14  &  15  Yic,  cap.  124,  any  council 
might  contract  a  debt  to  her  Majesty  in  the  purchase  of  any 
of  the  public  roads,  &c,  in  Upper  Canada,  and  might  execute 
bonds,  deeds,  &c,  as  the  council  might  deem  fit  for  the  pay- 
ment of  the  price  of  such  works.  Now,  if  the  enactment  as 
to  the  power  of  the  council  had  stopped  at  this  point,  there 
would  be  no  dispute  as  to  their  being  authorised  to  contract 
the  debt,  and  to  execute  such  bonds,  deeds,  covenants,  &c, 
as  to  them  might  seem  meet  for  the  purchase  of  a  road  from 
the  government.    The  further  power  seems  rather  cumula- 
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tive  than  restrictive,  "  and  may  also  pass  all  necessary  by- 
laws for  any  of  the  purposes  aforesaid,  and  all  such  by-laws 
shall  be  valid  though  no  special  rate  or  premium  had  been 
settled." 

Until  the  passing  of  18  Yic.,  cap.  133,  any  municipality 
could  without  doubt  have  contracted  a  debt  and  passed  a 
by-law  for  any  purpose  connected  with  the  purchase  of  a 
public  work  from  the  government,  without  the  special 
requirements  of  the  Municipal  Act  as  to  by-laws  for  con- 
tracting other  debts  being  carried  out.  On  the  passing  of 
that  act  every  municipality,  except  a  county  municipality, 
was  required  to  submit  by-laws  for  raising  money  or  con- 
tracting debts  to  the  vote  of  the  electors.  Now,  did  this  act 
compel  a  municipality  before  contracting  a  debt  with  the 
government  for  the  purchase  of  a  government  work,  to  pass 
a  by-law  authorising  that  to  be  done  ?  I  do  not  think  by 
the  passing  of  that  statute  the  former  power  of  buying  from, 
and  contracting  a  debt  to,  the  government  was  entirely  taken 
away  ;  at  all  events,  that  provision  did  not  extend  to  county 
councils  with  whom  we  now  have  to  deal,  and  the  enact- 
ment applying  that  prohibition  to  county  councils  was  first 
introduced  in  the  Municipal  Institutions  Act  of  22  Yic,  cap. 
99,  sec.  223,  from  wnich  it  is  consolidated  as  sec.  224  of  cap. 
54  of  Con.  Stat,  of  U.  0.  Though  thus  introduced  for  the 
first  time  so  as  to  apply  to  by-laws  of  county  councils  con- 
tracting debts  in  any  one  year  exceeding  $20,000,  in  the  same 
statute  as  well  as  the  consolidated  act  the  provision,  that  the 
councils  may  contract  debts  to  her  Majesty  for  the  purchase 
of  roads,  harbours,  &c,  is  likewise  contained.  These  provi- 
sions being  now  all  contained  in  the  same  statute  must  have 
force,  one  cannot  properly  over-ride  or  displace  the  other. 
The  right  to  contract  the  debt  to  her  Majesty  in  the  pur- 
chase of  the  roads  exists  independent  of  any  by-law  under 
the  provision  of  the  statute.  The  right  to  execute  bonds, 
deeds,  covenants,  and  other  securities  for  the  payment  of  the 
price  of  such  works  also  exists  in  the  same  way.  So  far, 
therefore,  it  appears  to  me  the  right  of  the  municipality  to 
enter  into  an  agreement  with  the  government  to  pay  $72,500 
for  these  roads,  and  to  execute  bonds,  (debentures,)  or  other 
securities  for  the  payment  thereof,  is  sustained  by  the  very 
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words  of  the  226th  section  of  the  Municipal  Institutions  Act, 
and  the  resolution  which  the  county  council  has  adopted 
does  not,  as  far- as  I  can  see,  contravene  any  of  the  stipula- 
tions of  that  clause  of  the  statute,  but  is  rather  in  accordance 
with  it.  If  the  provincial  government  think  proper  to  accept 
bonds  or  debentures  without  the  passing  of  any  by-law  autho- 
rising their  issue,  or  providing  any  rate  or  sinking  fund  for 
paying  them  off,  they  may  do  so  ;  but  the  government  would 
probably  feel  that  it  would  be  more  satisfactory  to  have 
some  special  rate  fixed  by  a  by-law  to  be  levied  annually  to 
pay  the  amount  within  a  given  period,  which  by-law  could 
not  afterwards  be  repealed  until  the  debentures  were  paid. 

Whether  such  a  by-law  could  be  passed  without  the  assent 
of  the  ratepayers  it*  is  not  necessary  now  to  determine.  The 
fact,  however,  that  at  the  close  of  the  first  paragraph  of  the 
226th  section  of  the  Municipal  Act  it  is  stated,  that  the  by- 
laws to  be  passed  under  that  section  shall  be  valid,  although 
no  special  or  other  rate  per  annum  shall  be  settled  or  imposed 
to  be  levied  in  each  year  as  provided  by  the  three  last  pre- 
ceding sections  of  the  act,  would  seem  to  imply  that  section 
224  did  not  extend  to  these  by-laws.  Only  one  of  those  sec- 
tions, the  223rd,  provides  for  the  fixing  of  the  annual  or 
special  rate :  the  224th  being  the  one'  which  requires  the 
submitting  the  by-law  to  the  assent  of  the  electors,  when  the 
debt  to  be  contracted  exceeds  $20,000,  does  not  refer  in  any 
way  to  such  rate,  nor  does  the  225th  section.  If  it  was 
intended  that  the  223rd  section  should  still  apply  to  a  by-law 
to  be  passed  under  the  226th,  why  is  reference  made  to  it  at 
all  as  one  of  the  three  preceding  sections  ?  There  is  much 
room  to  argue  that  none  of  the  three  sections  relating  to 
by-laws  for  creating  debts  extend  to  by-laws  made  for  the 
purchase  of  public  works,  except  in  the  manner  and  to  the 
extent  pointed  out  in  the  second  paragraph  of  the  22£th 
section. 

As  to  the  Kingston  road  purchased  by  the  municipality, 
extending  into  the  county  of  Ontario  about  three  quarters 
of  a  mile,  the  statute,  Con.  Stat.  Canada,  cap.  28,  sec.  76, 
authorising  the  sale  of  these  works,  specially  provides  that 
they  may  be  sold  to  a  municipal  council,  whether  they  be 
within  the  limits  of  the  municipality  or  not. 

Kule  discharged.  . 
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The  Queen-  v.  Ouellette. 

Obstructing  a  highway'-* Insufficient  evidence  of  dedication. 

Where  the  defendant  was  convicted  under  an  indictment  charging  him  with 
having  obstructed  a  "  highway  "  on  evidence,  which,  as  reported  to  the 
court,  did  not  shew  that  the  alleged  highway  had  been  established  by  a 
plan  filed  or  signed  by  the  owners  of  the  adjoining  lots,  or  by  the  general 
user  of  the  public,  it  having  been  used  by  one  or  two  persons  only  for  a 
short  time,  or  that  any  clearly  defined  portion  of  land  had  been  marked  off 
and  used;  but  there  appeared  to  have  been  merely  an  open  space  not 
bounded  by  posts  or  fences,  over  which  the  owners  of  the  adjoining  land 
had  been  in  the  habit  of  passing  in  the  carriage  of  goods,  wood,  <fcc.,  to 
the  rear  of  the  premises  ; — 

Held,  that  there  was  not  sufficient  evidence  of  dedication  to  support  the 
conviction,  which  was,  therefore,  ordered  to  be  quashed. 

This  was  a  special  case  reserved  for  the  opinion  of  the 
court  under  Con.  Stats.  XL  C.  ch.  112. 

The  defendant  was  tried  at  the  last  fall  assizes  holden  at 
Windsor,  before  Mr.  Justice  Hagarty,  on  an  indictment 
charging  him  with  having  obstructed,  by  putting  fences 
across  it,  a  public  highway  in  the  said  town  of  Windsor, 
leading  from  Ouillette  street  to  Goyeau  street. 

At  the  trial  upon  the  close  of  the  case  for  the  crown, 
J.  O'Connor,  for  the  defendant,  objected  that  it  had  failed, 
inasmuch  as  there  had  been  no  sufficient  dedication  or  user 
of  the  alleged  highway  shewn.  It  was  admitted  that  the 
obstruction  complained  of  had  been  caused  by  the  defendant, 
who  claimed  the  right  to  have  created  it  as  owner  or  lessee  of 
the  locus  in  quo  as  part  of  lots  five  and  ten,  which  it  would 
be  if  not  a  highway  as  alleged. 

It  was  agreed  that  a  verdict  of  guilty  should  be  recorded, 
and  that  the  case  should  be  reserved  for  the  consideration  of 
this  court,  the  learned  judge  having  felt  doubts  as  to  the 
legal  existence  as  a  road  or  highway  of  the  land  in  question. 
It  is  unnecessary  to  insert  the  evidence  given  at  the  trial, 
which  is  sufficiently  adverted  to  in  the  judgment  of  the 
court  for  a  right  understanding  of  the  case. 

Robert  A.  Harrison,  for  the  Crown,  cited  Belford  v. 
Haynes,  7  U.  C.  Q.  B.  464 ;  Barraclough  v.  Johnson,  8  A. 
&  E.  99 ;  Poole  v.  Huslinson,  11  M.  &  W.  827 ;  Regina  v. 
Boulton,  15  U.  C.  Q.  B.  272 ;  Regina  v.  Spmce,  11  U.  C. 
Q.  B.  31 ;  Con.  Stats.  XL  C.  ch.  112. 


THE  QUEEN  T.  OUELLETTE. 
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O'Connor,  with  him  Scott,  contra,  cited  Kussell  on  Crimes, 
3  ed.,  vol.  I.  332,  338 ;  Bex  v.  Cumberworth,  3  B.  &  Ad. 
108  ;  Bex  v.  Edgelane,  4  A,  &  E.  723. 

Richards,  0.  J.,  delivered  the  judgment  of  the  court. 

If  we  are  to  consider  the  case  as  sent  to  us  for  our  opinion 
as  to  whether  the  evidence  is  such  that  the  jury  ought  to 
have  found  the  defendant  guilty,  we  are  of  opinion  that  the 
jury  ought  to  have  found  the  other  way,  and  according  to 
the  Queen  v.  Plunkett  (21  U.  C.  Q.  B.  536),  the  conviction 
ought  to  be  quashed.  If,  however,  the  case  being  reserved 
under  the  statute,  we  are  to  say  if  there  is  any  evidence  to 
go  to  the  jury,  we  cannot  say  there  is  not  some,  but  certainly 
it  is  of  a  very  unsatisfactory  character.  In  the  cases  referred 
to  in  the  argument,  particularly  that  of  the  Queen  v.  Sjpence, 
most  of  the  modern  cases  on  the  subject  of  dedication  are 
commented  on,  and  looking  at  the  principles  to  be  deduced 
from  those  cases  I  fail  to  see  satisfactory  evidence  that  will 
sustain  this  conviction. 

In  what  way  was  this  supposed  highway,  extending  as  I 
understand  about  75  or  100  feet  in  rear  of  these  village  lots, 
and  then  ending  so  as  to  form  a  cut  de  sac,  established  ?  Not 
by  a  plan  filed  by  the  owners  of  the  adjacent  land ;  for  I  do 
not  understand  that  they  all  signed  it :  not  by  the  general 
user  of  the  public ;  for  the  use  was  very  limited,  and  that  by 
one  or  two  persons  only,  and  for  a  short  period.  There  was 
no  clear  defined  limit  marked  off  and  used.  It  was  not 
defined  by  posts  or  marked  off  by  fences,  but,  being  an  open 
space,  the  owners  of  the  adjoining  lots  passed  over  that  open 
space,  which  was  much  wider  than  any  supposed  dedicated 
lane  or  street,  and  used-it  in  that  way  to  carry  goods,  wood, 
&c,  to  the  rear  of  the  premises.  The  lot  in  question  was  at 
the  time,  as  I  understand,  unoccupied,  and  the  owner  did 
not  ever  reside  in  Windsor,  The  owner  was  a  brother  of 
one  of  the  witnesses,  who  had  consented  with  other  proprie- 
tors to  this  lane  being  established,  and  three  of  them  had 
signed  the  plan  shewing  the  lane.  But  the  owner  did  not 
sign  the  plan :  his  brother  said  he,  the  witness,  had  promised 
the  assent  of  his  brother,  the  owner,  and  in  giving  a  lease 
afterwads  he  had  reserved  the  lane.    That  lease  was  said  to 
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have  been  produced  at  the  trial :  it  is  not  before  us,  and  we 
cannot  say  what  its  effect  may  be.  As  far  as  any  evidence 
reported  to  us  goes,  we  think  it  not  sufficient  to  justify  the 
conviction.  Dawes  v.  Hawkins  (4  L.  T.  N.  S.  288),  is  a  late 
case  in  which  there  is  some  discussion  as  to  dedication  of 
land  for  a  highway. 

Conviction  quashed. 


Hicks  v.  Godfrey  et  al. 

Bond  to  the  sheriff — Notice  to  debtor  to  answer  interrogatories  within  ten  days — 
Assignment  of  bond — Pleading. 

The  declaration,  after  reciting  that  the  plaintiff  had  recovered  a  judgment 
against  one  G.  for  a  certain  sum ;  that  a  writ  of  ca.  sa.  had  been  issued 
under  said  judgment,  on  which  the  said  G.  had  been  taken  in  execution  and 
committed  by  the  sheriff  to  close  custody ;  that  thereupon  said  G.  and  the 
other  defendants  gave  bail  to  the  said  sheriff,  entering  into  a  bond  condi- 
tioned that  said  G.  should  observe  and  obey  all  notices,  orders,  and  rules  of 
court,  touching  or  concerning  him  said  G.,  or  his  answering  interrogatories, 
&c,  &c. ; — assigned  as  a  breach  of  the  conditions  of  the  said  bond,  that,  the 
said  G.  enjoying  then  the  benefit  of  being  released  from  confinement  in 
close  custody,  the  said  plaintiff  did  duly  file  certain  written  interroga- 
tories for  the  purpose  <fcc,  and  did  cause  a  copy  of  the  same  to  be  served 
on  said  G.,  requiring  him  to  file  his  answers  under  oath  thereto  within  ten 
days  after  the  service  thereof  *  *  *  and,  thereupon,  it  became  the  duty  of 
said  G.  to  file  his  said  answers  on  oath  within  the  said  time  ;  yet  said  G.  did 
not  file  his  said  answers  withyi  the  said  time,  although  the  time,  &c,  *  *  * 
by  means  whereof  the  said  bond  became  forfeited,  and  thereupon  the  said 
sheriff  did  assign  said  bond  to  the  plaintiff,  pursuant  to  the  statute,  &c. 

Held,  on  demurrer,  that  the  declaration  was  bad  ;  first,  because  there  was  no 
sufficient  breach  of  the  condition  of  the  bond  shewn,  the  only  breach  shewn 
being  the  omission  to  comply  with  the  notice  requiring  the  defendant  to 
answer  the  interrogatories  within  ten  days,  which  was  not  authorised  by  the 
statute ;  and  secondly,  that  inasmuch  as  no  sufficient  breach  of  the  bond 
was  shewn,  the  sheriff  had  no  authority  to  assign  the  bond,  so  as  to  enable 
the  assignee  to  sue  in  his  own  name. 

Semble,  that  the  failure  of  the  debtor  to  answer  interrogatories,  or  to  attend 
to  be  examined,  upon  notice  therefor  given  by  the  plaintiff  of  his  own  mere 
motion,  would  not  work  a  forfeiture  of  such  bond  ;  but  that  to  work  such 
forfeiture  there  must  be  a  judge's  order  or  wile  of  court  requiring  the  debtor 
so  to  answer  or  attend. 

The  declaration  stated  that  on  the  twenty-ninth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-two,  the  plaintiff,  by  the  judgment  and 
consideration  of  this  court,  recovered  against  one  Elisha 
Godfrey  (who  was  also  a  defendant  in  the  writ,  but  who,  it 
was  suggested,  was  beyond  the  jurisdiction  of  the  court,)  the 
sum  of,  &c,  as  well  for  his  damages  in,  &c,  as  for  his  costs 
and  charges,  &c,  by  the  court  adjudged,  &c,  as  by  the 
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record  of  the  said  judgment,  &c.,  and  thereupon  the  said 
judgment  remaining,  &c,  the  plaintiff  for  having  satisfaction, 
&c,  duly  caused  to  be  issued  out  of  the  said  court  a  writ  of 
ca.  sa.  directed  to,  &c,  sheriff,  &c,  commanding  the  said 
sheriff  that  he  should  take  the  said  Elisha  Godfrey  if  he 
should  be  found  in  his  the  said  sheriff's  county  and  him 
safely  keep,  so  that  he  the  said  sheriff  might  have  the  body 
of  the  said  Elisha  Godfrey  before  the  justices,  &c,  to  satisfy 
the  said  plaintiff  the  said  moneys  in  form  aforesaid  adjudged 
to  the  plaintiff,  which  writ  was  afterwards  and  while  the 
same  was  in  full  force,  on  the  twenty-ninth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-two,  delivered  to  the  said  sheriff,  endorsed  with  a  direc- 
tion to  the  said  sheriff  to  arrest  and  detain  for  the  sum,  &c, 
and  the  said  sheriff  did  afterwards,  on  the  fifth  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-two,  under  and  by  virtue  of  the  said  writ,  and 
the  same  being  in  full  force,  seize  and  take  the  said  Elisha 
Godfrey  by  his  body  within  the  said  county  of  Oxford,  and 
had  him  in  execution  under  the  said  writ,  and  confined  in 
the  jail  of  the  said  county  of  Oxford,  and  thereupon  the  said 
Elisha  Godfrey,  being  entitled  to  give  bail  to  the  said  sheriff, 
did  produce  the  said  other  defendants  to  become  such  bail, 
and  thereupon  the  said  defendants,  Elisha  Godfrey,  Joel 
McCarty  and  Nelson  C.  McCarty,  by  their  bond  or  writing 
obligatory,  sealed, with,  their  seals,  and  dated  the  day  and 
year  last  aforesaid,  acknowledged  themselves  to  be  held  and 
firmly  bound  to  the  said  sheriff  in  the  sum  of  two  hundred 
and  seventy-five  pounds  of  lawful  money  of  Canada  to  be 
paid  to  the  said  sheriff,  his  certain  attorney,  executors, 
administrators  or  assigns,  for  which  payment  well  and  truly 
to  be  made  the  said  defendants  did  bind  themselves  firmly 
by  the  said  bond,  and  which  bond  was  subject  to  a  condition 
thereunder  written,  whereby  after  reciting  the  premises  afore- 
said and  that  the  said  Elisha  Godfrey  was  so  arrested  and 
confined  it  was  declared,  that  if  the  said  Elisha  Godfrey 
should  observe  and  obey  all  notices,  orders,  and  rules  of 
court  touching  or  concerning  him,  the  said  Elisha  Godfrey, 
or  his  answering  interrogatories,  or  his  appearing  to  be 
examined  viva  voce,  or  otherwise,  or  his  returning  or  being 
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remanded  to  close  custody,  and  if  they,  the  said  Joel  McCarty 
and  Nelson  C.  McCarty,  would  produce  the  said  Elisha 
Godfrey  to  the  said  sheriff,  when  they  the  said  Joel  McCarty 
and  Nelson  C.  McCarty  shoidd  he  thereto  required  upon 
rsasonahle  notice,  and  if  the  said  defendants  should  within 
thirty  days  from  the  execution  thereof  cause  and  procure 
the  said  bail,  or  any  other  that  might  be  substituted  therefor, 
to  he  allowed  hy  the  judge  of  the  county  court  of  the  county 
of  Oxford,  and  such  allowance  to  be  endorsed  on  the  said 
bond  within  the  said  thirty  days,  according  to  law,  then  the 
said  bond  should  be  void,  otherwise  the  same  should  remain 
in  full  force  and  effect ;  and  thereupon  the  said*  sheriff  did 
permit  and  allow  the  said  Elisha  Godfrey  to  go  out  of  close 
custody  into  and  upon  the  jail  limits.  Breach :  that  the 
said  bond  being  in  full  force,  and  the  said  Elisha  Godfrey 
enjoying  then  the^  benefit  of  being  relieved  from  confinement 
in  close  custody,  he,  the  plaintiff,  did  duly  file  certain  written 
interrogatories  for  the  purpose  of  discovering  property  and 
effects  which  the  said  Elisha  Godfrey  might  be  possessed  of, 
or  entitled  to,  or  which  might  be  in  the  possession  or  under 
the  control  of  some  other  person  for  the  use  or  benefit  of 
the  said  Elisha  Godfrey,  or  which  the  said  Elisha  Godfrey, 
having  been  in  possession  of,  might  have  fraudulently  dis- 
posed of  to  injure  the  plaintiff  as  such  creditor,  and  touching 
the  said  Elisha  Godfrey's  estate  and  effects  and  the  circum- 
stances under  which  he  contracted  the  said  debt  or  incurred 
the  said  liability,  and  as  to  the  means  and  expectations  the 
defendant  then  had,  and  as  to  the  disposal  he  may  have 
made  of  any  of  his  property,  and  did  cause  a  copy  of  the 
said  interrogatories  to  be  served  on  the  said  Elisha  Godfrey 
on  the  fourth  day  of  February  one  thousand  eight  hundred 
and  sixty  three,  together  with  a  notice  directed  to  the  said 
Elisha  Godfrey,  requiring  him  to  file  his  answers  under  oath 
to  the  said  interrogatories  within  ten  days  after  the  service 
thereof,  and  that  the  said  answers  should  be  filed  in  the  office 
of  the  deputy  clerk  of  the  crown  in  the  county  of  Oxford, 
and  that  after  the  expiration  of  the  said  ten  days  an  applica- 
tion would  be  made  by  the  said  plaintiff,  that  the  said  Elisha 
Godfrey  might  be  recommitted  to  close  custody  in  the  said 
jail  for  the  period  of  twelve  months,  the  damages  in  the  said 
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action  being  for  the  seduction  by  the  defendant,  Elisha 
Godfrey,  of  the  daughter  of  the  plaintiff,  and  thereupon  it 
became  and  was  the  duty  of  the  said  Elisha  Godfrey  to 
answer  the  said  interrogatories  on  oath  within  the  said  time, 
and  to  cause  the  same  to  be  filed  and  notice  thereof  given 
according  to  law;  yet  the  said  Elisha  Godfrey  did  not 
answer  the  said  interrogatories,  nor  file  nor  give  notice  of  any 
such  answers,  within  the  said  time,  although  the  time  for  so 
doing  expired  before  the  *  agreement  of  the  said  bail  therein- 
after to  be  mentioned,  but  on  the  contrary  therein  wholly 
failed  and  made  default  and  absconded  from  this  province, 
and  had  not  since  the  giving  of  the  said  bond  been  in  such 
close  custody,  by  means  whereof  the  said  bond  became  for- 
feited ;  and  thereupon  the  said  sheriff  by  his  assignment 
under  seal,  endorsed  on  the  said  bond,  and  attested  by  one 
credible  witness,  did  assign,  transfer  and  set  over  to  the 
plaintiff,  pursuant  to  the  statute  in  that  behalf,  the  said 
bond,  and  all  the  said  rights  and  causes  of  action  which  had 
accrued  thereunder  as  aforesaid,  and  the  plaintiff  claimed,  &c. 

To  this  declaration  the  defendant  demurred  on  the  follow- 
ing grounds : 

1st.  That  the  said  bond,  being  made  since  the  fourth  of 
May,  A.D.  1859,  was  not  given  in  pursuance  of  the  statute 
in  that  behalf,  and  differed  therefrom  in  not  being  a  joint 
and  several  bond,  and  in  being  conditioned  that  the  defen- 
dant should  abide  within  the  limits,  and  that  the  sureties  as 
well  as  the  debtor  should  procure  the  allowance  of  the  said 
bond  by  the  judge  of  the  county  court,  and  also  varied  there- 
from in  other  respects,  whereby  the  said  bond  was  void,  or 
at  all  events  was  not  assignable  by  the  sheriff  to  the  plaintiff, 
so  that  the  plaintiff  could  sue  thereon  in  his  own  name. 

2nd.  That  it  did  not  appear  that  the  ca.  sa.  was  legally 
issued  by  judge's  order,  or  otherwise,  as  the  statute  required. 

3rd.  That  the  bond  declared  on  was  not  assignable  before 
breach,  and  no  sufficient  breach  to  warrant  such  assignment 
was  shown. 

4th.  That  it  did  not  appear  that  there  was  any  motion, 
order,  or  rule  of  court,  touching  or  concerning  the  said  debtor, 

*  Evidently  intended  for,  assignment  of  the  said  bond. 
19  N.  S. — VOL.  I. 
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or  his  answering  the  interrogatories  referred  to,  or  any  judge's 
order  or  other  authority  shewn  to  warrant  the  filing  and 
serving  of  the  said  interrogatories ;  and  as  to  the  notice 
alleged  to  have  been  served  upon  the  debtor  to  answer  such 
interrogatories,  it  was  not  shewn  that  the  same  was  signed 
by  the  said  plaintiff,  or  his  attorney,  or  any  person  authorised 
in  that  behalf,  or  that  the  interrogatories  served  were  so 
signed,  or  that  the  same  were  filed  and  served  while  the 
-debtor  was  enjoying  the  benefit  of  the  limits ;  and,  also,  that 
ten  days  was  not  a  sufficient  time  in  law  for  answering  the 
same,  and  that  the  said  debtor  was  not  bound  to  answer 
them  or  to  file  and  give  notice  of  such  answers  within  that 
time  ;  and  that  it  was  not  averred  that  a  rule  or  order  was 
made,  upon  the  debtor's  default  to  answer  the  same,  for  his 
committal  to  close  custody,  or  for  his  returning  and  being 
remanded  thereto,  nor  that  the  said  sureties  were  required 
upon  reasonable  or  other  notice  to  produce  the  said  debtor 
to  the  sheriff. 

J.  A.  Boyd,  for  the  demurrer,  cited  Con.  Stats.  IT.  C,  ch. 
24,  sees.  25,  29,  33,  35,  ch.  26,  sec.  7 ;  10  &  11  Yic,  ch.  15, 
sec.  5  ;  16  Yic,  ch.  175,  sees.  7-12  ;  11  Geo.  IY.,  ch.  3,  sec. 
10;  4  Wm.  IY,  ch.  10 ;  KingaM  v.  Hall,  23  IT.  C.  Q.  B. 
503 ;  Chitty's  Precs.  I.  448 ;  Leonard  v.  McBride,  3  O.  S.  1 ; 
Brown  v.  Paxton,  19  IT.  C.  Q.  B.  434,  per  Bobinson,  C.  J., 
437,  per  McLean,  J. ;  Sinnott  v.  Peoples  Prov.  Ins.  Co.,  9  Ir. 
C,  L.  Es.  180 ;  Chitty's  Arch.  Pr.  11  ed.  1710 ;  Tidd's  Pr. 
8  ed.  487,  8 ;  Zouch  v.  Empsey,  4  B.  &  Al.  522 ;  Meighan 
v.  Reynolds,  4  O.  S.  19 ;  Hyde  v.  Barnhart,  Draper's  Rs. 
56  ;  Malone  v.  Handy,  5  O.  S.  310 ;  Hamilton  v.  Anderson, 
2  IT.  C.  Q.  B.  452 ;  Smith  v.  Foster,  11  IT.  C.  C.  P.  161 ; 
Whittier  v.  Hands,  18  IT.  C.  Q.  B.  295. 

D.  G.  Miller,  contra. 

Eichards,  C.  J.,  delivered  the  judgment  of  the  count. 

The  alleged  breach  of  the  condition  of  the  bond,  which 
works  the  forfeiture  of  it,  and  authorises  the  plaintiff  to  take 
an  assignment  of  it,  under  sec.  33  of  the  Con.  Stat,  of  IT.  C, 
cap.  24,  is  this,  that  plaintiff  served  the  defendant  Godfrey 
with  interrogatories,  as  provided  by  the  35th  section  of  the 
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same  statute,  in  connection  with  the  7th  sec.  of  cap.  26,  Con. 
Stats,  of  U.  C,  and  gave  notice  that  he  required  Godfrey  to 
file  his  answers  to  them  under  oath  within  ten  days  after 
the  service,  and  that  after  ten  days  an  application  would  be 
made  to  recommit  him  for  twelve  months,  as  plaintiff's  claim 
against  him  was  for  seduction  of  his  daughter  ;  that  there- 
upon it  became  Godfrey's  duty  to  answer  the  said  interroga- 
tories on  oath  within  the  said  time,  yet  that  he  did  not 
answer  the  said  interrogatories,  nor  file  or  give  notice  thereof, 
within  the  said  time,  though  the  time  for  doing  so  had  expired 
before  "  the  assignment  of  the  bond  to  the  plaintiff."  I  sup- 
pose this  is  what  was  intended,  but  it  does  not  read  so  in  the 
copy  I  have.  The  plaintiff  contends  this  is  a  breach  of  that 
part  of  the  condition  of  the  bond  which  provides  that  he 
(Godfrey)  shall  observe  and  obey  all  notices,  orders,  or  rules 
of  court  touching  or  concerning  him,,  said  Godfrey,  or  his 
answering  interrogatories,  or  his  appearing  to  be  examined 
viva  voce,  or  otherwise,  or  his  returning  and  being  remanded 
into  close  custody. 

The  plaintiff  contends  that  the  defendant  was  bound  to 
obey  a  notice  given  by  the  plaintiff  without  the  intervention 
.of  the  court  in  any  way,  and  that  having  given  him  the 
notice  requiring  him  to  answer  in  ten  days,  Godfrey  not 
having  obeyed  that  notice,  his  bail  are  amerced  in  the  amount 
of  the  debt. 

These  statutes,  on  the  subject  of  insolvent  debtors  and 
arrest  and  imprisonment  for  debt,  provide  how  debtors  are 
to  be  interrogated  or  examined  touching  their  affairs.  Accord- 
ing to  the  35th  section  of  cap.  24,  the  party  at  whose  suit 
any  debtor  is  confined  may  at  any  time,  while  the  debtor 
enjoys  the  benefit  of  the  limits,  file  and  serve  interrogatories 
to  be  answered  by  the  debtor  in  the  manner  provided  for  in 
cap.  26  ;  and  in  case  the  debtor  neglects  or  omits  for  fifteen 
days  next  after  service  to  answer  and  file  the  answers,  and 
to  give  notice  of  such  filing,  the  court  or  a  judge  may  make 
a  rule  or  order  to  commit  the  debtor  to  close  custody,  and 
the  sheriff,  on  due  notice  of  such  rule  or  order,  shall  recommit 
him  to  close  custody,  until  he  gets  a  rule  or  order  again 
admitting  him  to  the  limits.  Section  41  permits  a  party  to 
apply  to  have  a  debtor  orally  examined,  and  he  may  be  so 
examined  by  order  of  a  judge. 
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Under  cap.  26,  when  an  insolvent  applies  to  be  discharged 
from  custody,  or  for  weekly  allowance,  the  plaintiff  may  file 
interrogatories,  and  until  they  are  answered  no  order  can 
be  made  granting  him  the  weekly  allowance,  and  under 
various  provisions  of  the  act  a  judge  may  allow  further 
interrogatories. 

The  only  section  which  permits  the  plaintiff  of  his  own 
mere  motion  to  file  interrogatories  and  give  notice,  &c,  is 
sec.  35  of  cap.  24.  When  the  defendant  gives  notice  of  an 
intention  to  apply  under  cap.  26,  the  plaintiff  may  file  inter- 
rogatories, but  for  all  other  purposes  he  must  get  the  leave 
or  order  of  the  court  or  a  judge  before  taking  these  extraor- 
dinary proceedings.  I  do  not  think  the  legislature  intended 
to  extend  the  right  of  administering  interrogatories  by  making 
the  provision  they  did  in  the  bail  bond  as  to  a  defendant 
-obeying  orders,  notices,  &c,  beyond  what  they  had  already 
done.  The  provisions  on  that  subject  seemed  ample,  and 
there  was  no  apparent  necessity  for  bestowing  extraordinary 
powers  on  a  plaintiff  to  harrass  a  defendant,  beyond  what 
'had  already  been  given  to  him.  The  plaintiff  had  a  right 
•to  require  the  defendant  to  answer  the  interrogatories  in 
fifteen  days,  under  sec.  35  of  cap.  24.  If  it  be  admitted  that 
for  the  purpose  of  this  proceeding  to  make  the  bail  liable, 
.that  he  had  a  right  to  file  the  interrogatories  and  give  the 
^notice  that  they  must  be  answered  in  fifteen  days,  it  will  go 
-beyond  what  in  any  other  case  I  am  yet  prepared  to  admit. 
But  he  has  not  done  that :  he  has  by  his  notice  required  the 
interrogations  to  be  answered  in  ten  days.  He  has  no 
authority  in  the  statute  for  that :  it  is  not  pretended  he  was 
authorised  by  the  court  or  a  judge  to  give  such  a  notice, 
and  as  the  only  default  or  breach  of  the  condition  of  the  bail 
bond  suggested  is  the  omission  to  answer  the  interrogatories 
within  the  ten  days,  I  think  the  plaintiff's  right  to  bring  the 
action  fails,  and  it  fails  on  two  grounds ;  first,  there  is  no 
breach  of  the  condition ;  and  second,  the  sheriff  has  no 
authority  to  assign  the  bond,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name,  until  the  happening  of  such  breach. 

Having  decided  this  point  in  favor  of  the  defendant,  it 
will  not  be  necessary  to  discuss  the  other  points  raised  by 
Mr.  Boyd  in  his  very  able  argument.  Our  judgment  will 
be  for  the  defendant  on  the  demurrer  to  the  declaration. 
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The  judgment  of  the  learned  chief  justice  of  the  court  of 
Queen's  Bench  in  the  case  of  Kingan  v.  Hall  refers  to  the 
different  sections  of  the  statute,  ch.  24,  Con.  Stats,  of  Upper 
Canada,  and  shews  the  mode  in  which  the  previous  acts 
have  been  consolidated,  and  the  relation  which  the  previous 
enactments  bear  to  the  present  one,  which  has  given  us  a 
more  clear  view  of  the  statute.  I  may  mention  that 
individually  I  have  a  strong  impression,  that  unless  the 
interrogatories  are  administered  by  order  of  the  court  or 
judge,  or  a  defendant  is  directed  to  appear  to  be  examined 
by  a  similar  order,  a  failure  to  answer  or  to  attend  to  be 
examined  would  not  be  a  breach  of  the  bond. 

Judgment  for  defendant  on  demurrer. 


Twohy  v.  Armstrong. 

Action  for  non-delivery  of  article  contracted  for — Plea,  recovery  of  verdict  by 
defendant  informer  suit  for  same  cause  of  action — Demurrer. 

The  first  count  alleged  that  the  defendant  bargained  and  sold  to  the  plaintiff, 
and  the  plaintiff  bought  of  the  defendant,  a  certain  quantity  of  oats  at  a 
certain  price  per  bushel,  to  be  delivered  by  the  defendant  to  the  plaintiff 
within  a  reasonable  time  at  the  city  of  Toronto;  and  all  conditions,  &c, 
were  fulfilled  so  as  to  entitle  plaintiff  to  the  delivery  of  the  said  oats,  yet 
defendant  did  not  deliver  to  plaintiff  the  said  oats,  whereby,  (fee. 

The  second  count  alleged  an  agreement  between  plaintiff  and  defendant,  that 
plaintiff  should  buy  of  defendant  a  certain  quantity  of  Canada  oats,  and 
that  defendant  should  deliver  same  to  plaintiff  at  a  certain  place,  yet 
defendant  delivered  to  plaintiff  as  and  for  the  said  Canada  oats  the  same 
quantity  of  a  heterogeneous  mixture  of  burnt  wheat  and  oats,  greatly 
inferior  in  value  to  Canada  oats,  and  defendant  never  delivered  to  plaintiff 
the  Canada  oats,  and  that  the  mixture  so  delivered  was  wholly  valueless  to 
and  unsaleable  by  plaintiff,  &c.  &c. 

The  defendant  pleaded,  that  the  oats  mentioned  in  the  first  and  second  counts 
were  one  and  the  same  lot  of  oats,  and  that  theretofore,  on  the  18th  August, 
1864,  in  an  aetion  brought  against  the  plaintiff  for  the  recovery  of  the  price 
of  these  same  oats,  in  which  the  now  plaintiff  pleaded  that  the  debt  thereby 
claimed  from  him  was  contracted  by  and  through  the  fraud  of  the  now 
defendant,  upon  issue  joined  in  said  action,  which  involved  the  identical- 
facts  alleged  as  breaches  of  contract  in  the  plaintiff's  declaration  in  this 
action,  a  verdict  was  rendered  for  the  now  defendant. 

Held,  on  demurrer,  plea  bad,  as  not  alleging  that  judgment  had  been  entered 
on  the  verdict. 

Held,  also,  that  the  second  count  of  the  declaration  was  good. 

First  count — That  the  defendant  bargained  and  sold  to 
plaintiff,  and  plaintiff  bought  of  the  defendant  two  thou- 
sand three  hundred  and  forty-eight  bushels  and  seventeen 
pounds  of  oats,  at  the  price  of  forty-eight  cents  per  bushel, 
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to  be  delivered  by  the  defendant  to  the  plaintiff  within  a 
reasonable  time  at  and  in  a  certain  warehouse  situate  in  the 
city  of  Toronto,  known  as  Woolley  &  Thurston's  warehouse, 
and  all  conditions  were  fulfilled  and  all  things  happened  and 
all  times  elapsed  necessary  to  entitle  the  plaintiff  to  have 
such  oats  delivered  as  aforesaid ;  yet  the  defendant  did  not 
deliver  to  the  plaintiff  the  said  two  thousand  three  hundred 
and  forty-eight  bushels  and  seventeen  pounds  of  oats,  whereby 
the  plaintiff  hath  been  deprived  of  the  said  oats  and  of  the 
profits  which  would  have  accrued  to  him  from  the  delivery 
of  the  same. 

Second  count — That  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant  that  the  plaintiff  should  buy  of 
the  defendant  two  thousand  three  hundred  and  forty-eight 
bushels  and  seventeen  pounds  of  Canada  oats,  and  that  the 
defendant  should  deliver  the  same  to  the  plaintiff  at  and  in 
a  certain  warehouse  situate  in  the  city  of  Toronto  known  as 
Wooley  &  Thurston's  warehouse,  and  all  conditions  were 
fulfilled  and  all  things  happened  and  all  times  elapsed 
necessary  to  entitle  the  plaintiff  to  a  delivery  of  the  said  two 
thousand  three  hundred  and  forty-eight  bushels  and  seventeen 
pounds  of  Canada  oats  as  aforesaid ;  yet  the  defendant 
delivered  to  the  plaintiff  in  and  at  the  said  last  mentioned 
warehouse,  as  and  for  the  said  two  thousand  three  hundred 
and  forty-eight  bushels  and  seventeen  pounds  of  Canada 
oats,  the  same  number  of  bushels  and  pounds  of  a  heteroge- 
neous mixture  of  burnt  wheat  and  oats  greatly  inferior  in 
value  to  Canada  oats,  and  the  defendant  never  delivered  to 
the  plaintiff  the  said  two  thousand  three  hundred  and  forty- 
eight  bushels  and  seventeen  pounds  of  Canada  oats  in  or  at 
the  said  warehouse  as  above  specified,  or  elsewhere,  or  any 
part  thereof,  in  pursuance  of  the  said  agreement,  and  by 
reason  of  the  premises  the  said  mixture  so  delivered  was 
wholly  valueless  to  and  unsaleable  by  the  plaintiff,  and  the 
plaintiff  incurred  great  expenses  in  storing  and  keeping  the 
said  mixture,  and  in  endeavouring  to  sell  the  same  at  a 
reduced  price,  and  the  plaintiff  has  lost  the  price  paid  by 
him  to  the  defendant  for  the  same,  and  the  profits  which  he 
would  have  derived  from  the  performance  of  the  said 
:  agreement. 
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Fourth  plea,  to  the  first  and  second  counts,  that  the  oats 
in  the  said  counts  respectively  mentioned  are  one  and  the 
same  lot  of  oats,  and  not  other  or  different  oats  in  the  said 
respective  counts,  and  that  heretofore,  to  wit,  on  the 
eighteenth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-four,  the  now  defendant 
impleaded  the  now  plaintiff  in  Her  Majesty's  court  of 
Queen's  Bench,  at  Toronto,  to  recover  the  price  or  value  of 
the  identical  oats  in  the  said  first  and  second  counts  men- 
tioned, as  having  been  bargained  and  agreed  to  be  sold  by  the 
now  defendant  to  the  now  plaintiff,  and  the  now  defendant 
declared  in  his  said  action  (in  order  to  recover  the  price  of 
said  oats  as  aforesaid)  for  goods  sold  and  delivered  by  the 
now  defendant  to  the  now  plaintiff,  and  the  now  plaintiff 
pleaded  to  the  declaration  in  said  action  that  he  never  was 
indebted  to  the  now  defendant  as  in  such  declaration  alleged, 
and  as  a  second  plea  thereto  that  the  debt  thereby  claimed 
from  him  was  contracted  by  and  through  the  fraud  of  the 
now  defendant,  and  the  now  defendant  joined  issue  on  the 
said  pleas  of  the  now  plaintiff  in  said  action,  and  such 
proceedings  were  thereupon  had  that  the  record  in  the  said 
action  was  duly  entered  for  trial  at  the  assizes  in  and  for  the 
united  counties  of  York  and  Peel,  held  at  the  city  of  Toronto, 
on  the  tenth  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-four,  and  the  issues  so 
joined  therein  were  thereupon  duly  brought  on  to  be  tried 
before  a  jury  of  the  said  united  counties  sworn  to  try  the 
said  issues,  and  at" said  trial  evidence  was  offered,  produced, 
and  submitted  to  the  said  jury  on  behalf  of  the  now  plaintiff 
to  shew,  and  whereby  it  was  by  hint  attempted  to  establish, 
as  an  answer  to  the  now  defendant's  said  action,  the  identical 
facts  alleged  as  the  breaches  of  contract  in  the  said  first  and 
second  counts  respectively  set  out ;  and  that  the  said  jury, 
having  duly  weighed  all  the  said  evidence  as  well  for  the 
now  plaintiff  as  the  now  defendant  in  said  action,  upon  their 
oaths  said  that  the  now  plaintiff  was  indebted  to  the  now 
defendant  for  the  said  oats  in  the  said  first  and  second  counts 
mentioned,  sold  and  delivered  by  the  now  defendant  to  the 
new  plaintiff,  and  that  such  debt  was  not  contracted  by  or 
through  the  fraud  of  the  now  defendant,  and  they  found  and 
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delivered  their  verdict  in  said  action  on  the  merits  of  the 
case  in  favour  of  the  now  defendant  for  the  sum  of  six 
hundred  and  thirty-two  dollars  and  eight  cents,  being  all 
that  part  of  the  price  of  the  said  oats  unpaid  to  the  now 
defendant,  which  said  verdict  is  still  in  force. 

Demurrer — That  the  said  fourth  plea  is  not  an  answer  in 
law  to  the  said  first  and  second  counts  of  the  declaration  in 
this,  that  the  said  verdict  alleged  in  the  fourth  plea  to  have 
been  obtained  by  the  defendant  against  the  plaintiff  in  a 
prior  action  not  having  been  folloioed  by  the  judgment  of 
the  court  of  Queen's  Bench  cannot  be  pleaded  in  bar  to  the 
said  first  and  second  counts  of  the  declaration : .  that  the 
obtaining  of  such  a  verdict  without  being  followed  by  such 
judgment  does  not  constitute  in  law  a  defence  to  the  causes 
of  action  in  the  said  first  and  second  counts  mentioned  :  that 
it  is  not  alleged  or  averred  in  the  said  fourth  plea  that  any 
judgment  was  entered  upon  the  said  verdict,  or  that  the 
defendant  recovered  any  judgment  whatever  in  the  said 
prior  action  against  the  plaintiff. 

The  defendant  joined  in  demurrer,  and  gave  notice  of  the 
following  exceptions  to  the  second  count  of  the  declaration  : 

That  the  promise  relied  on  in  said  count  is.  to  deliver  cer- 
tain goods  agreed  to  be  sold  by  defendant  to  plaintiff,  and  a 
delivery  and  acceptance  of  certain  articles  as  and  for  the 
goods  so  sold  is  admitted  and  alleged,  and  the  plaintiff  can- 
not, therefore,  recover  under  the  contract  set  out  as  for  non- 
delivery of  said  goods,  nor  for  any  supposed  inferiority  in 
quality  or  description  of  the  articles  so  delivered  :  that  if  the 
breach  of  non-delivery  be  properly  assigned  the  averment  of 
delivery  of  some  other  goods  than  those  contracted  for  is 
inconsistent,  ambiguous,  and  inapplicable  to  the  agreement 
relied  on  :  that  the  allegation  of  delivery  and  acceptance  of 
the  articles  mentioned  as  and  for  the  goods  sold  is  sufficient 
to  prevent  a  recovery  under  the  contract  set  out. 

K.  McKenzie,  Q.  C.y  for  the  demurrer,  cited  B.  &  L's. 
Precs.  on  PI.  2  ed.  213 ;  Wieller  v.  Schllizzi,  17  0.  B.  619 ; 
Josling  v.  Ifingsford,  13  C.  B.  K  S.  447 ;  Vooght  v.  Winch,, 
2  B.  &  Al.  662 ;  G.  S.  1ST.  Co.  v.  Guillon,  11  M.  &  W.  877; 
Smith  v.  Mcholls,  5  Bing.  K  C.  208,  220 ;  Deacon  v.  G. 
W.  E.  Co..  6  IL  (X  C.  P.  241, 
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Robert  A.  Harrison,  contra,  cited,  Plummer  v.  Woodbum, 
4  B.  &  C.  625  ;  Eastmure  v.  Laws,  5  Bing.  IS".  C.  442,  per 
Tindal,  C.  J.,  451 ;  Hancock  v.  Welsh,  1  Starkie,  347;  Clem 
v.  Powell,  1  M.  &  Kob.  228  ;  Tay.  Ev.  2  ed.  1308. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. . 

As  to  the  exception  to  the  second  count  of  the  declaration, 
I  fail  to  see  any  force  in  the  objection.  According  to  the 
view  put  forth  by  the  defendant,  whenever  there  is  delivered 
at  a  particular  place  what  may  be  an  inferior  article  to- 
that  which  the  defendant  contracts  to  deliver,  though  plain- 
tiff may  not  know  at  the  time  it  is  not  of  the  quality  he 
was  to  receive  from  the  defendant,  yet  he  is  precluded  from 
bringing  an  action  against  the  defendant  for  the  breach  of 
his  express  or  implied  agreement  to  deliver  an  article  of  a 
particular  quality.  Mr.  Harrison  failed  to  refer  us  to  any 
authority  to  support  his  proposition,  and  the  declarations  in 
the' cases  of  Wetter  v.  Schilizzi  (17  C.  B.  619),  and  Josling 
v.  Kingsford  (13  C.  B.  K  S.  447),  S.  C.  (7  L.  T.  K  S.  790), 
seem  to  be  in  substance  like  the  count  objected  to.  As  to 
the  objection  to  the  plea,  that,  in  the  case  in  which  the  former 
subject  matter  in  the  plea  mentioned  came  before  the  court? 
the  judgment  was  not  entered  on  the  verdict,  we  have  in 
effect,  if  not  in  words,  expressly  decided  the  point  raised,  in 
Gordon  v.  Robinson*  before  the  court  at  the  sittings  for 
judgment  after  Trinity  term  last,  and  to  that  judgment  we 
adhere. 


SAME  CASE. 

On  motion  for  a  new  trial,  Held,  that  although  defendant  may  not  have  con- 
tracted to  deliver  the  best  quality  of  oats,  yet  that,  inasmuch  as  the  grain 
delivered  was  a  mixture  of  oats  and  wheat,  he  had  not  fulfilled  his  contract 
to  deliver  oats;  and,  the  jury  having  found  for  the  defendant,  a. new  trial 
was  granted,  but  only  on  payment  of  costs,  as  the  amount  of  damages  to 
which  plaintiff  appeared  entitled  was  only  about  $100. 

This  was  the  same  case  as  the  last.  The  issues  in  fact 
joined  between  the  parties  had  been  tried  at  the  last  Janu- 
ary Assizes  at  Toronto,  holden  for  the  United  Counties  of 
York  and  Peel,  before  Mr.  Justice  John  Wilson,  when  a 
verdict  was  found  for  the  defendant. 

IT.  McKenzie,  Q.  C,  obtained  a  rule  nisi  upon  the  defen- 
dant to  shew  cause  why  a  new  trial  should  not  be  granted 

*  14  U.  C.  C.  P.  566. 
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on  the  ground  that  the  verdict  was  contrary  to  evidence, 
the  weight  of  evidence,  and  the  Judg's  charge. 

Robert  A.  Harrison  shewed  cause.  He  cited  M.  R.  Co. 
v.  Bromley,  17  C.  B.  372;  Trew  v.  P.  R.  Ass.  Co.,  6  Jur. 
1ST.  S.  759 ;  Parkinson  v.  Lee,  2  Ea.  315 ;  Gardiner  v.  Gray, 
4  Camp.  144;  Power  v.  Barham,  4  A.  &  E.  473;  Wieler 
v.  Schilizzi,  17  C.  B.  619;  Mchol  v.  Godts,  10  Ex.  191; 
The  Queen  v.  Ckubbs,  14 II.  C.  C.  P.  32 ;  Bradford  v.  Manly, 
•13  Mass.  138. 

McKenzie,  Q.  C,  contra,  cited  Chanter  v.  Hopkins,  4 
M.  &  W.  404 ;  Young  v.  Cole.  4  Scott  489 ;  Bannerman  v. 
White,  10  C.  B.  K  S.  844 ;  Edgar  v.  0#  Co.,  23  IT.  C. 
Q.  B.  333 ;  Gomperty  v.  Bartlett,  2  E.  &  B.  849. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  new  trial,  we  think  the  evidence  shews  that 
defendant's  agreement  with  plaintiff  was  to  sell  to  him  good 
oats,  or  good  Canada  oats.  It  is  very  clear  that  the  com- 
modity transferred  to  plaintiff  was  a  mixture  of  oats  and 
burnt  wheat,  not  a  mixture  caused  by  accidental  circum- 
stances, if  that  would  make  any  difference,  nor  produced  by 
the  ordinary  growth  of  the  article  sold,  either  in  consequence 
of  bad  culture  or  from  want  of  care  in  gathering  or  cleaning 
it,  as  sometimes  happens  in  the  growth  of  grain  or  seeds. 
Here  a  merchant  in  the  country,  not  the  defendant  however, 
had  a  quantity  of  oats,  and  he  had  also  bought  a  quantity  of 
wheat,  which  had  been  damaged  by  fire,  and  was  considered 
of  little  value.  It  occurred  to  him  that  by  mixing  it  with 
the  oats  he  might  be  able  to  dispose  of  it  to  a  profit.  He 
accordingly  mixed  it  with  the  oats,  and  a  subsequent 
purchaser  put  in  more  oats,  and  in  the  end  2,348  bushels  of 
this  mixture,  containing  twenty  per  cent,  of  the  burnt  wheat, 
was  delivered  at  a  warehouse  in  this  city  for  the  plaintiff",  on 
defendant's  agreement  to  deliver  him  good  oats  or  good 
Canada  oats. 

The  evidence  does  not  shew  that  any  article  compounded 
like  this  is  known  in  commerce  as  good  oats,  or  good  Canada 
oats.  It  does  not  appear  that  the  plaintiff  was  aware  when 
the  delivery  order  was  handed  to  him  that  the  commodity 
he  was  to  receive  under  it  was  of  the  quality  and  mixture 
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which  was  shewn  to  him  afterwards  as  that  which  had  been 
owned  by  the  defendant,  and  was  held  for  him  by  the  defend- 
ant's direction  nnder  that  order. 

Can  it  be  said  that  defendant  fulfilled  his  agreement  and 
delivered  to  plaintiff  2,348  bnshels  of  oats,  when  of  the  com- 
modity delivered  as  oats  five  hundred  and  sixty-nine  and 
three-fifths  bushels  were  burnt  wheat  ?  I  think  not.  If  a 
portion  had  been  oats  of  an  inferior  quality,  or  some  other 
grain,  or  imperfectly  formed  grain,  such  as  may  grow  with 
and  is  commonly  mixed  in  its  growth  or  culture  with  oats, 
then  it  might  be  said  that  plaintiff  could  not  complain  if 
this  sort  of  imperfect  grain  made  the  quality  of  the  oats  less 
marketable,  or  reduced  its  value,  because  he  did  not  protect 
himself  by  a  stipulation  that  he  was  to  have  good  market- 
able oats.  But  when  the  admixture  is  of  a  kind  of  grain 
generally  much  more  valuable,  but  which  having  been 
injured  by  i  fire  has  apparently  become  much  less  valuable 
than  oats,  and  is  designedly  mixed  with  the  oats  to  dispose 
of  it  to  better  advantage,  it  would  seem  unreasonable  to 
hold  that  any  purchaser  would  be  considered  under  the 
name  of  oats  as  purchasing  such  a  mixture,  or  that  it  could 
be  properly  sold  in  the  market  under  the  name  of  oats.  I 
do  not  for  the  purpose  of  deciding  this  case  assume  that 
defendant,  when  he  made  the  bargain  with  plaintiff,  was 
himself  aware  of  the  admixture  which  lessened  the  value  of 
the  article  sold,  but  put  the  case  simply  on  the  ground  that 
he  did  not  deliver  to  the  plaintiff  the  article  which  the  latter 
bought,  or,  at  all  events,  the  quantity  of  the  article  he 
agreed  to  sell. 

I  think  the  case  of  joshing  v.  Kingsford  (7  Law  Times, 
N".  S.  790,)  is  an  authority  for  the  plaintiff,  and  that  Wieller 
v.  Schilizzi  (17  C.  B.  619)  also  supports  his  view  of  the 
case. 

The  evidence  as  to  the  fact  that  defendant  admitted  that 
his  bargain  with  the  plaintiff  was  that  he  sold  to  him  oats 
or  good  Canada  oats  seemed  clear :  there  i3  no  dispute  as  to 
what  the  article  delivered  was,  and  the  difference  in  value 
between  the  commodity  delivered  and  that  which  defendant 
sold  to  plaintiff  was  about  five  cents  a  bushel.  In  this  view 
plaintiff's  damages  would  exceed  $100,  so  that  his  case  does 
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not  come  within  the  rule  of  the  verdict  being  nnder  £20, 
when  there  is  no  misdirection  complained  of.  We  think, 
under  the  law  and  the  facts  complained  of  at  the  trial,  the 
plaintiff  ought  to  have  had  a  verdict,  and  would  not  hesitate 
under  ordinary  circumstances  to  grant  a  new  trial ;  but  the 
amount  which  he  would  probably,  in  the  event  of  a  new 
trial  being  granted,  recover  is  so  small,  that  we  fear  we  may 
be  doing  him  an  injury  to  make  his  rule  absolute.  If,  how- 
ever, he  desires  it,  he  may  take  the  rule  absolute  for  a  new 
trial  on  payment  of  costs. 

Rule  absolute  for  new  trial  on  payment  of  costs. 


Reynolds  v.  Corporation  of  the  City  of  Toronto. 

Lessee  of  Market  fees — Obstruction  of  Market  by  tenant  of  Corporation. 

Where  the  defendants  leased  to  plaintiff  the  market  fees  of  a  wood  market 
established  in  one  of  the  public  highways  of  the  city,  covenanting  against 
their  own  interference,  or  that  of  any  one  by  their  license,  with  the  collection 
of  said  fees,  having  upwards  of  twenty  years  previously  passed  a  by-law, 
recognizing,  with  certain  restrictions,  the  right  to  deposit  materials  for 
building  purposes  on  the  highways  of  the  city,  and  subsequently  demised 
certain  premises  adjoining  the  market  to  one  M.,  who  obstructed  a  portion  of 
the  same  with  building  materials, — in  an  action  by  the  plaintiff  against  the 
defendants  on  their  implied  covenant  for  undisturbed  collection  of  said  fees, 
and  charging  a  wrongful  license  to  M.  to  obstruct  said  market,  Held,  that 
such  action  was  not  maintainable;  that  the  by-law  was  one  which  the 
defendants  had  authority  with  a  view  to  public  improvement  and  conve- 
nience to  pass,  and  that  the  plaintiff  must  be  taken  to  have  been  cognizant 
of  it  when  he  became  their  tenant ;  that  M.  might,  without  the  license  of 
the  defendants,  have  occupied  a  reasonable  portion  of  the  highway,  the  by- 
law apparently  merely  restricting,  without  expressly  conferring,  the  right 
of  occupation ;  that  the  market  being  fixed  on  a  public  highway,  which  is 
primd  facie  for  purposes  of  public  travel,  the  exercise  of  the  rights  incident 
to  such  market  must  be  subordinate  to  the  primary  and  principal  purposes 
of  the  highway  ;  that  there  was  no  such  implied  covenant  for  quiet  enjoy- 
ment as  the  plaintiff  asserted,  for  there  could  not  be  in  the  highway  any 
such  absolute  and  exclusive  enjoyment  as  he  claimed  was  secured  to  him. 

This  action  was  brought  for  an  alleged  injury  to  the 
plaintiff's  market  rights,  which  he  held  by  lease  from  the 
defendants. 

The  declaration  stated  that  the  defendants,  by  deed,  leased 
to  the  plaintiff  the  fees,  tolls,  dues,  and  duties  derivable 
under  and  by  virtue  of  the  laws  and  regulations  of  the 
defendants,  to  have,  hold,  receive,  take  and  enjoy  the  same 
for  one  year  from  the  25th  of  April,  1863,  at  a  certain  rent; 
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and  that  the  defendants  covenanted  that,  the  plaintiff  paying 
the  rent,  &c,  they  the  defendants  wonld  not,  nor  would  any 
person  or  persons  on  their  behalf,  interfere  in  any  way  what- 
soever with  the  collecting,  exactment,  or  receiving  of  the 
said  fees,  tolls,  dues,  and  duties.  The  plaintiff  then  averred 
that  the  market  was  established  and  located  on  Front  street, 
and  extended  along  the  north  side  of  Front  street  east  of 
Church  street,  and  the  persons  leasing  the  market  had  been 
and  were  accustomed,  in  accordance  with  the  by-laws  and 
regulations  of  the  Corporation,  to  expose  wood  for  sale 
therein,  and  for  that  purpose  to  place  their  wagons  and 
other  vehicles  containing  wood  along  the  north  side  of  Front 
street  aforesaid,  within  the  said  market,  paying  to  the 
defendants  or  other  persons  entitled,  and  (after  the  said 
lease)  to  the  plaintiff,  as  such  lessor  thereof,  the  usual  and 
accustomed  market  fees  therefor  according  to  law ;  and  that 
after  the  lease  the  plaintiff  was  entitled  thereunder  to  exact, 
collect,  and  receive  the  said  fees,  tolls,  dues  and  duties,  in 
respect  of  the  use  of  the  said  market,  along  the  north  side 
of  Front  street,  and  all  conditions  were  fulfilled  and  all 
things  happened  necessary  to  entitle  the  plaintiff  to  maintain 
the  action ;  yet  after  the  making  of  the  lease  and  during  the 
term,  Alexander  Manning,  then  lawfully  claiming  the  right, 
through  and  under  the  defendants,  and  by  their  license  and 
permission,  did  obstruct,  use,  and  occupy  that  portion  of  the 
market  extending  along  the  north  side  of  Front  street,  and 
placed  therein  large  quantities  of  brick  and  building  mate- 
rials, and  used  and  has  hitherto  continued  to  use  the  same 
as  a  place  of  deposit  therefor,  and  ejected  and  removed 
therefrom  all  persons  frequenting  the  said  market  with  wag- 
ons and  which  contained  their  wood  for  sale  therein,  whereby 
the  plaintiff  was  interfered  with  and  prevented  by  the  defen- 
dants, and  those  claiming  under  them  or  on  their  behalf, 
from  collecting,  exacting,  and  receiving  or  taking,  during  all 
the  time  aforesaid,  all  or  every  of  the  said  fees,  tolls,  dues 
and  duties  derivable  from  that  portion  of  the  said  market 
on  the  north  side  of  Front  street,  as  established  at  the  time 
of  the  making  of  the  lease,  and  lost  and  was  deprived  of 
divers  large  sums  of  money  and  income,  which  ne  would 
otherwise  have  derived  from  the  said  market. 
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The  second  count  was  in  case,  and  alleged  it  to  have  been 
the  defendants'  duty  after  the  making  of  the  lease  to  have 
maintained  and  preserved  the  market  as  then  established, 
and  not  to  abridge  or  obstruct,  or  cause  or  permit  the  same 
to  be  abridged  or  obstructed,  so  as  to  interfere  with  the  sell- 
ing of  wood  therein  to  the  prejudice  of  the  plaintiff  as 
lessee;  and  it  therein  averred  that  the  defendants,  not 
regarding  their  duty,  did  not  maintain  and  preserve  the 
wood  market  nor  permit  the  same  to  be  maintained  during 
the  said  year  as  then  established,  but  during  that  term 
wrongfully  and  injuriously  permitted,  licensed,  and  allowed 
one  Alexander  Manning  (to  whom  the  defendants  had  leased 
certain  lots  abutting  upon  and  adjoining  the  market  for  the 
purpose  of  building  thereon)  to  deposit  on  and  upon  the 
market  large  quantities  of  brick  and  other  building  mate- 
rials, &c,  whereby  the  market  was  much  abridged  and 
obstructed,  &c,  and  divers  persons  desirous  of  selling  wood 
therein  were  thereby  expelled  and  prevented  from  entering 
the  same  with  their  wagons,  &c. ;  and  thereby  the  fees,  &c, 
so  leased  to  the  plaintiff,  became  much  diminished  to  the 
plaintiff's  damage  of  £250. 

The  defendants  pleaded,  to  the  first  count,  that  the  deed 
mentioned  was  not  their  deed,  and  a  traverse  of  the  license ; 
and  to  the  second  count,  Not  guilty. 

The  cause  was  tried  at  the  Assizes  held  last  fall  for  the 
Counties  ot  York  and  Peel,  when  a  verdict  was  rendered 
for  the  plaintiff  and  £125  damages. 

The  leases  to  the  plaintiff  and  to  Manning  were  proved, 
and  also  the  market  by-laws  of  the  city ;  and  an  extract  from 
a  general  city  by-law,  passed  on  the  11th  of  October,  1841, 
in  the  following  words :  "  No  person  shall  place  any  timber, 
stone,  or  any  other  material  for  building,  on  any  sidewalks ; 
and  when  buildings  are  being  erected  on  any  street,  no  per- 
son shall  be  allowed  to  occupy  more  than  one-third  of  the 
street,  and  when  two  buildings  are  being  erected  opposite 
each  other,  not  more  than  one-third  of  the  street  each,  with 
any  such  materials ;  and  no  person  shall  place  any  such 
stone,  timber,  or  any  such  materials,  in  such  manner  as  to 
obstruct  the  free  passage  of  water  in  the  gutters  or  surface 
drains  ;  and  no  person  shall  suffer  or  permit  any  such  stone, 
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lumber,  or  other  materials,  to  remain  on  the  street  any 
longer  than  is  absolutely  necessary  for  the  erection  of  the 
building  for  which  such  stone,  lumber,  or  other  materials,  is 
or  are  designed." 

The  lease  to  Manning  is  dated  the  22nd  of  January,  1864, 
and  is  for  twenty-one  years  from  the  1st  of  October,  1863, 
and  by  it  the  lessee,  among  other  conditions,  is  bound  to 
erect  a  stone  or  brick  house  of  three  stories  in  height  on 
each  of  the  six  lots  demised  to  him,  on  or  before  the  1st  of 
January,  1865. 

There  was  evidence  given  of  damage  sustained  sufficient, 
perhaps,  to  support  the  verdict,  if  the  plaintiff  could  maintain 
his  actioi?  at  all — there  having  been  no  license  whatever  given 
by  the  defendants  to  Manning  to  do  the  acts  complained  of 
further  than  was  to  be  inferred  from  the  section  of  by-law 
above  stated — nor  any  act  of  interference  by  or  on  the  part 
of  the  defendants,  or  of  any  of  their  officers  or  servants,  with 
the  market  or  with  the  fees,  excepting  the  acts  of  Manning 
before  mentioned,  which  he  claimed  to  be  entitled  to  exer- 
cise under  the  by-law.  The  defendants'  counsel  had  leave 
reserved  to  him  to  move  to  have  a  nonsuit  entered,  in  case 
the  court  should  be  of  opinion  that  there  was  not  evidence 
in  law  to  sustain  the  action. 

In  Michaelmas  term  last,  J.  McBride^ior  the  defendants, 
obtained  a  rule  upon  the  plaintiff -to  shew  cause  why  a  non- 
suit should  not  be  entered,  because  the  alleged  license  to 
Manning  was  under  a  by-law  passed  long  before  the  com- 
mencement of  this  suit,  and  the  plaintiff  must  be  presumed 
to  have  taken  his  lease  subject  to  the  by-law  and  with  full 
knowledge  thereof; 

2.  Because  no  license  from  the  defendants  was  proved ; 

3.  Because  the  license  (if  any)  should  have  been  under, 
seal; 

4.  Because  the  plaintiff's  cause  of  action  was  in  the 
nature  of  an  eviction,  and  no  such  eviction  was  proved,  for 
he  did  not  cease  to  collect  the  market  fees  at  any  time  during 
the  lease. 

The  rule  also  asked  for  a  new  trial  for  the  misdirection 
of  the  learned  Judge  in  admitting  secondary  evidence  of  the 
by-law  of  which  the  above  is  an  extract. 
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Robert  A.  Harrison  shewed  cause. — There  is  an  implied 
engagement  by  the  landlord  that  his  tenant  shall  quietly 
enjoy :  Woodf.  L.  &  T.  508  2nd  edn. ;  Smart  v.  Stuart, 
Eob.  &  Har.  Dig.  "  Lease"  I.  pt.  !L;  Small  v.  Bennell,  31 
Maine  267 ;  Davis  v.  Pettit,  6  Law  Eep.  (Boston)  349 ; 
Bandy  v.  Oartwright,  8  Exch.  913 ;  Forsaith  v.  Clark,  1 
Foster  Es.  (!Sr.  H.)  409. 

McBride  in  support  of  the  rule. — There  was  no  license  of 
any  kind  to  Manning  proved.  The  by-law  is  not  a  license ; 
but  if  so,  it  is  one  to  which  the  plaintiff  as  a  citizen  is  a 
party,  and  to  which  his  lease  was  subject,  and  against  which, 
therefore,  he  cannot  complain.  The  alleged  license  should 
have  been  under  the  corporate  seal :  Wood  v.  Zeadbitter, 
13  M.  &  W.  838  ;  Grant  on  Corps.  101. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

"We  do  not  think  it  necessary  to  refer  to  that  part  of  the 
rule,  or  to  the  argument,  relating  to  the  new  trial,  for  we 
think  there  was  no  misdirection,  and  that  secondary  evidence 
of  the  by-law  was  properly  admitted.  The  questions  are, 
whether  there  has  been  any  breach  by  the  defendants  of 
their  implied  engagement  that  the  plaintiff,  as  their  tenant, 
should  quietly  receive  and  collect  the  fees  of  the  market,  and 
should  not  be  disturbed  in  his  enjoyment  of  the  rights  and 
privileges  of  the  market ;  or  whether  there  has  been  any 
breach  of  duty  on  their  part  by  what  Manning  has  done  or 
has  claimed  to  do  under  the  sanction  of  the  by-law.  If  there 
have  been,  the  plaintiff  should  be  entitled  to  recover  ;  if  there 
have  not  been,  a  nonsuit  must  be  ordered  to  be  entered. 

The  by-law  referred  to  is  one  which  the  corporation  had 
authority  to  pass.  It  would  be  impossible  that  the  business 
of  the  city  could  be  conducted  without  obstructing  more  or 
less  in  extent,  and  character,  and  for  a  longer  or  shorter 
period  of  time,  the  different  streets  and  highways  of  the 
municipality :  such  necessary  and  reasonable  obstructions, 
although  they  are  obstructions,  are  not  nevertheless  acts  of 
nuisance :  if  any  different  rule  prevailed,  the  city  could  not 
be  cleansed  from  sewage,  or  supplied  with  gas  or  water, 
because  the  breaking  up  of  the  streets  necessary  for  such 
works  would  obstruct  the  travelling  upon  them  and  the 
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convenience  of  the  public ;  neither  could  they  be  graded, 
paved,  or  improved  in  any  way,  because  the  materials  for 
such  purposes  and  the  operations  necessary  to  carry  them  on 
would  temporarily  be  a  hindrance  to  the  public.  The  public 
or  a  portion  of  it  must  submit  at  times  to  some  inconvenience 
for  the  general  welfare :  accordingly  it  was  held  in  The 
Governor  and  Company  of  the  British  Cast  Plate  Manu- 
facturers v.  Meredith,  (4  T.  E.  794),  that  where  com- 
missioners had  power  by  statute  to  alter  the  level  of  the 
streets,  and  in  the  course  of  their  duty,  but  not  exceeding  it, 
they  had  raised  the  entrance  under  an  archway  which  led 
into  the  plaintiff's  premises,  by  reason  of  which  they  had 
sustained  injury,  they  were  not  entitled  to  maintain  an  action 
against  the  commissioners  for  such  damage.  Lord  Kenyon, 
C.  J.,  said :  "  If  this  action  could  be  maintained,  every  turn- 
pike act,  paving  act,  and  navigation  act,  would  give  rise  to 
an  infinity  of  actions.  *  *  *  Some  individuals  suffer  an 
inconvenience  under  all  these  acts  of  parliament,  but  the 
interests  of  individuals  must  give  way  to  the  accommodation 
of  the  public."  % 

In  this  case,  it  is  true,  the  commissioners  were  performing 
a  public  duty,  and  'not  for  their  individual  benefit,  and  so 
far  it  is  distinguishable  from  the  present  case,  where  Man- 
ning was  acting  for  his  own  private  advantage ;  but  this  is 
one  of  many  cases  where  the  individual  benefit  is  also  the 
public  advantage.  Trade  is  beneficial  to  the  commonwealth : 
farming  is  said  to  be  for  the  public  advantage  :  building  of 
houses  is  unquestionably  so.  Manning,  the  lessee  of  the 
premises  fronting  on  this  public  street,  which  was  also  used 
as  a  wood  market,  might  probably,  without  the  license  of 
the  corporation,  have  laid  his  materials  for  building  upon  a 
reasonable  part  of  the  street  and  for  a  reasonable  length  of 
time,  and  all  that  the  by-law  appears  to  do  is  to  prohibit  any 
one  in  building  from  occupying  more  than  one-third  of  the 
street,  or  to  specify  or  restrict  the  space  to  be  so  occupied, 
without  giving  any  express  power  to  make  such  an  occupa- 
tion, assuming  that  such  a  power  already  existed,  and  did 
not  require  to  be  conceded  :  this  by-law  had  been  in  opera- 
tion for  more  than  twenty  years  before  the  plaintiff  obtained 
his  lease. 

20  N.  S.  VOL.  I. 
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Now  this  highway  is  primd  facie  for  purposes  of  public 
travel,  and  if  converted  into  any  other  purpose,  such  purpose 
must  be  subordinate  to  its  primary  and  principal  one,  it 
cannot  be  in  exclusion  of  it.  This  market  could  not  be  so 
exercised  as  to  shut  the  public  out  from  the  use  of  the  high- 
way ;  nor  to  prevent  any  occupant  on  the  street  from  driving 
up  opposite  to  his  door,  and  there  loading  er  unloading  any 
articles  necessary  for  his  use  or  trade  ;  or  from  driving  his 
carriage  up  and  alighting  on  the  sidewalk  ;  or  from  keeping 
his  carriage  there  for  a  reasonable  time  until  he  was  ready 
to  drive  away  again.  Nor,  in  like  manner,  can  I  see  how 
the  lessee  of  such  a  right  could  prevent  an  owner  or  lessee 
of  property  there  from  laying  down  materials  necessary  for 
the  purpose  of  repairing  his  house ;  and  if  so,  then  why  not 
to  build  him  a  house  ? 

Suppose  any  adjoining  owner  had  a  wagon  necessarily 
standing  opposite  to  his  door  for  his  ordinary  lawful  business, 
could  this  plaintiff,  as  the  lessee  of  the  market,  or  could  the 
defendants  themselves,  have  ordered  the  wagon  away,  for 
the  purpose  of  letting  in  a  wagon  load  of  wood  to  stand  there 
until  the  wood  was  sold  ?  We  think  it  would  be  a  most 
unreasonable  state  of  the  law  if  this  were  so,  and  that  the 
mere  statement  of  the  case  supplies  its  own  answer. 

Mr.  Manning  had  either  the  right  to  use  a  portion  of  the 
highway  as  he  did  either  by  the  common  law  or  by  the  by- 
law. It  may  not  be  quite  clear  how  far  the  corporation  had 
the  right  to  create  this  market  in  the  public  highway  for 
stationary  wagons  during  nearly  the  whole  period  of  day- 
light :  probably  it  had  such  a  power ;  but  if  so,  it  must  be 
subordinate  to  other  higher  and  more  indisputable  rights. 
The  plaintiff,  therefore,  when  he  took  his  lease,  either  took  it 
against  the  public  and  private  easements  and  privileges,  in, 
over,  and  upon  it,  in  which  case  his  lease  is  inoperative,  or 
he  took  it  subject  to  them,  in  which  case  he  cannot  complain. 

The  plaintiff  was  bound  to  take  notice  at  his  peril  of  the 
by-laws  of  the  corporation  within  whose  limits  he  was  exer- 
cising his  business.  Butchers  Company  v.  Bullock,  (3  B. 
&  P.  434.)  We  do  not  say  that  notwithstanding  this  con- 
dition of  things  the  corporation  might  not  by  express  and 
positive  terms  have  bound  themselves  that  at  no  time  should 
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the  plaintiff  be  prevented  by  the  exercise  of  any  public  or 
private  rights  whatever  in  or  upon  the  highway,  from  having 
as  many  wagons  and  vehicles  for  the  sale  of  wood  within 
these  limits  as  the  space  allotted  for  the  market  was 
reasonably  capable  of  containing,  and  so  made  themselves 
responsible  to  the  plaintiff  for  any  loss  or  damage  which  he 
might  sustain  by  reason  of  the  exercise  of  any  such  rights  to 
his  prejudice  as  lessee  of  the  tolls. 

But  such  is  not  this  case :  the  plaintiff  seeks  to  make  the 
defendants  liable ;  firstly,  on  .an  implied  covenant  for  quiet 
enjoyment,  when  there  could  in  the  nature  of  things  on  this 
highway  be  no  such  absolute  and  exclusive  enjoyment  as  he 
claims  it  secured  to  him,  and  this  both  as  to  the  public  and 
as  to  individuals  he  well  knew  when  he  took  his  lease ;  and 
secondly,  upon  an  alleged  breach  of  duty  on  their  part  upon 
substantially  the  same  facts ;  and  in  both  views  of  his  case 
he  alleges  that  the  obstruction  complained  of  was  done  by 
the  leave  and  license  of  the  defendants. 

Kow  this  cannot  be  said  to  have  been  the  case  :■  they  gave 
no  such  leave  as  he  alleges :  they  passed  a  by-law  on  the 
subject  which  they  had  the  power  to  pass:  they  made  a 
lease  to  Manning  which  they  had  the  right  to  make :  they 
gave  Manning  no  special  license  to  deposit  his  building 
materials  upon  this  ground ;  but  Manning,  in  like  manner 
as  the  plaintiff  himself  might  have  done,  if  he  had  been  an 
owner  or  a  lessee,  placed  his  building  materials  on  the  street, 
and  this  he  did,  perhaps,  by  virtue  of  the  by-law,  or  perhaps 
in  ignorance  of,  and  without  regard  to,  it.  We  don't  think 
that  these  facts  sustain  either  the  issue  of  license  upon  the 
first  count,  or  the  alleged  duty  or  breach  of  duty  traversed  in 
the  second  count. 

We  do  not  say  what  the  plaintiff  might  have  done,  or 
what  the  defendants,  if  actual  injury  were  really  sustained, 
ought  to  have  done  on  the  question  of  rent  under  the  cir- 
cumstances, for  we  have  not  given  the  matter  any  consider- 
ation :  we  have  only  expressed  our  opinion  that  according 
to  the  facts  of  this  case  no  such  claim  as  the  plaintiff  has  set 
forth  in  his  declaration  has  been  proved. 

The  cases  of  Upton  v.  Townsend  (17  C.  B.  30  ;)  Smith  y. 
Raleigh  (3  Camp.  513)  may  show  how  far  acts  of  interference 
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by  the  landlord  have  been  held  to  amount  to  an  eviction  in 
the  case  of  corporation  property. 

The  rule  will,  therefore,  be  absolute  for  a  nonsuit. 

Rule  absolute  for  nonsuit. 
See  Vochell  v.  Dancastell,  F.  Moore,  891. 


Squire  qui  tam  v.  "Wilson. 

Property  qualification  of  Justices,  of  the  Peace — Con.  Stats*  C.  ch.  100,  sec.  3 — 
Conflicting  evidence — Judge's  charge. 

In  a  qui  tam  action  against  defendant  for  acting  as  a  Justice  of  the  Peace 
without  sufficient  property  qualification,  where  the  evidence  offered  by 
plaintiff  as  to  the  value  of  the  land  and  premises,  oil  which  defendant  quali- 
fied, was  vague,  speculative,  and  inconclusive,  one  of  the  witnesses,  in  fact, 
having  afterwards  recalled  his  testimony  as  to  the  value  of  a  portion  of  the 
premises  and  placed  a  higher  estimate  upon  it ;  while  the  evidence  tendered 
by  the  defendant  was  positive,  and  based  upon  tangible  data ; — 

Held,  A.  Wilson,  J.y  dissentiente,  that  the  jury  were  rightly  directed,  "  that 
they  ought  to  be  fully  satisfied  as  to  the  value  of  the  defendant's  property 
before  finding  for  the  plaintiff ;  that  they  should  not  weigh  the  matter  in 
scales  too  nicely  balanced;  and  that  any  reasonable  doubt  should  be  in 
favour  of  the  defendant." 

Observations  on  the  principle  of  the  valuation  of  land  with  a  view  to  deter- 
mining the  property  qualification  of  Justices  of  the  Peace. 

This  was  a  qui  tam  action  against  the  defendant  for  acting 
as  a  Justice  of  the  Peace  in  and  for  the  United  Counties  of 
Huron  and  Bruce  without  being  qualified,  according  to 
"  The  Act  respecting  the  qualification  of  Justices  of  the 
Peace,"  Con.  Stats.  C.  cap.  100. 

The  declaration  contained  eleven  counts. 

The  defendant  pleaded  not  guilty  to  all,  and,  as  to  ten 
counts,  an  action  qui  tam  pending  against  defendant  at  the 
suit  of  one  David  Paulin. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied 
to  the  second  that  the  action  of  Paulin  was  commenced  and 
prosecuted  by  fraud  and  collusion  between  Paulin  and  the 
defendant. 

On  this  replication  the  defendant  joined  issue. 

The  cause  was  tried  before  Hagarty,  J.,  at  the  last  assizes 
held  at  Goderich,  and  a  verdict  found  for  the  defendant.  . 

In  Michaelmas  Term  last,  Jtobert  A.  Harrison  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  for  a  new  trial  on  the 
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grounds  of  misdirection  in  this,  that  the  learned  judge  told 
the  jury  that  if  there  was  any  doubt  as  to  the  sufficiency  of  the 
defendant's  property  qualification  as  a  J ustice  of  the  Peace, 
to  give  him  the  benefit  of  the  doubt ;  and  for  non-direction 
in  this,  that  the  judge  refused  to  tell  the  jury  that  by  law 
the  onus  of  proving  a  sufficient  qualification  was  cast  upon 
the  defendant,  and  that  if  the  jury  doubted  as  to  its  suffici- 
ency the  verdict  should  be  against  the  defendant ;  and  upon 
grounds  of  improper  rejection  of  evidence  in  this,  that  he 
refused  to  hear  the  testimony  of  Charles  A.  Harte,  a  witness 
called  on  the  part  of  the  plaintiff ;  and  on  grounds  of  sur- 
prise, and  grounds  disclosed  in  affidavits  and  papers  filed. 

During  the  present  term,  C.  Robinson^  Q.  0.,  shewed  cause. 
— There  is  no  reason  for  complaining  of  non-direction,  for  the 
presumption  is  always  in  favor  of  the  good  faith  of  a  public 
officer.  Before  acting  the  defendant  had  to  make  oath  that 
his  property  was  worth  $1,200.  This  he  did,  and  he  has 
proved  by  two  witnesses  that  the  property  is  of  this  value. 
It  is  true  that  the  plaintiff  produced  as  many  and  more 
witnesses  to  prove  that  in  their  opinion  it  was  worth  less, 
but  they  had  not  seen  the  property  so  fully  as  to  be  able  to 
estimate  its  value,  and  after  all  it  was  but  their  opinion.  It 
is  true,  too,  that  the  statute  requires  the  property  qualifica- 
tion to  be  $1,200,  but  it  is  easy  to  get  witnesses  honestly  to 
undervalue  property,  and  thus  cast  a  doubt  upon  its  value ; 
but  a  doubt  thus  cast  should  be  in  favor  of  the  defendant,  • 
because  the  presumption  always  is  that  a  man  is  acting 
rightly,  not  wrongfully. 

As  to  the  rejection  of  the  evidence  of  Harte,  it  must  be 
admitted  that  his  knowledge  of  the  circumstances  as  to  which 
he  was  called  to  speak  was  derived  from  the  defendant  during 
the  relationship  of  attorney  and  client,  and  the  evidence  was, 
therefore,  properly  rejected.  As  to  the  affidavits  filed  by 
the  plaintiff,  they  disclose  no  new  facts,  but  a  repetition  of 
opinions  of  value,  which  are  met  by  affidavits  on  the  part  of 
the  defendant  representing  its  value  to  be  $1,200.  There  is 
no  surprise,  and  no  ground  on  which  a  new  trial  ought  to  be 
asked  for  or  granted,  for  the  defendant  was  the  owner  in  fee 
of  the  land. 
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On  the  question  of  misdirection  he  referred  to  Con.  Stats. 
Canada,  ch.  100,  sees.  3,  6 ;  on  the  alleged  non-direction  to 
Great  Western  Railway  Company  of  Canada  v.  Braid,  8 
L.  T.  JSi  S.  31,  S.  C.  9  Jur.  K  S.  339 ;  Taylor  v.  Ashton, 
11  M.  &  W.  401,  417  ;  Taylor  on  Ev.  4  ed.  366-369  ;  Con- 
nell  v.  Cheney,  1  U.  C.  E.  307 ;  and  as  to  the  surprise, 
McLellan  g.  t.  v.  Brown,  12  C.  P.  542. 

Harrison,  in  support  of  the  rule,  animadverted  upon  that 
part  of  the  judge's  charge,  wherein  he  directed  the  jury  not 
to  weigh  in  scales  too  nicely  balanced  the  value  of  the 
defendant's  property.  He  argued  that  the  statute  required 
the  qualification  to  be  $1,200,  and  that  the  legal  presumption 
was  against  the  defendant  if  doubt  was  thrown  upon  its 
value ;  for  he  was  bound  without  reasonable  doubt  to  have 
property  of  the  clear  value  of  $1,200,  and  the  whole  onus  of 
proving  this  lay  on  the  defendant.  He  cited  The  Lexington 
F.  Z.  &  M.  Ins.  Co.  v.  Paver,  16  Ohio,  324 ;  Best  on  Pre- 
sumptions, 29,  57. 

J.  Wilson,  J. — The  6th  sec.  of  the  Con.  Stats.  C,  cap.  100, 
enacts  that  "  the  proof  of  his  qualification  shall  be  upon  the 
person  against  whom  the  suit  is  brought."  The  defendant, 
in  answer  to  the  plaintiff's  charge,  that  he  had  acted  with- 
out the  proper  qualification,  put  in  his  oath  of  qualification, 
dated  17th  of  April,  1861,  on  certain  property  in  Clinton, 
described  therein.  He  called  the  person  from  whom  he  pur- 
*  chased  the  property  in  January,  1855,  who  proved  that 
the  defendant  had  then  paid  for  it  $1,200,  and  had  since 
expended  $400  more  upon  it,  and  that  it  was  worth  as 
much  at  the  time  of  trial  as  it  was  when  he  purchased  it. 
He  proved  by  another  witness,  who  had  opportunities  of 
examining  it,  that  the  lot  on  which  the  house  stood  was  an 
eighth  part  of  an  acre,  and  was  worth  at  least  $1,2Q0 ;  that 
an  adjoining  lot  of  double  the  size,  but  with  a  house  worth 
$400  less  than  the  defendants,  had  been  sold  for  $1,600 
within  three  months. 

To  displace  this  evidence,  the  plaintiff  called  three  wit- 
nesses to  speak  to  the  value  of  the  property.  The  first  was 
the  assessor  for  the  years  1859,  '60  and  '61.  He  said  that  he 
had  assessed  its  yearly  value  in  1861  at  $36,  representing  an 
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absolute  value  of  $600,  which  he  said  was  a  fair  value.  The 
lot  is  over  forty  feet  front  by  two  chains  deep,  and  might  be 
now  worth  $200  or  $300,  and  the  buildings  might  have  cost 
$500  or  $600,  but  are  not  worth  what  they  cost :  he  was 
never  inside  the  house,  and  had  never  examined  it,  with  a 
view  to  value  it,  for  three  years.  The  next  witness  said  he 
thought  the  property  worth  $700  to  $800 :  he  had  been 
inside  the  house,  but  never  up  stairs ;  but  he  admitted  he 
had  never  looked  at  it  with  a  view  to  value,  for  he  did  not 
expect  to  be  asked.  The  third  and  last  witness  said  that 
before  the  repairs  he  thought  it  worth  about  $600,  but  he 
had  not  seen  it  since  the  repairs :  he  should  not  like  to  give 
$900  now :  some  might  give  more,  and,  perhaps,  if  he  had 
examined  it  through,  he  might  value  it  at  more. 

The  learned  Judge  reports  to  us  that  he  directed  the  jury. 
"  that  they  ought  to  be  fully  satisfied  as  to  the  value  of  the 
defendant's  property  before  finding  a  verdict  for  the  plain- 
tiff ;  that  he  thought  they  should  not  weigh  the  matter  in 
scales  too  -nicely  balanced ;  and  that  any  reasonable  doubt 
should  be  in  favor  of  the  defendant." 

The  last  part  of  this  charge  is  what  is  complained  of  in 
the  rule ;  but  in  the  argument  the  mode  in  which  the  jury 
were  directed  to  weigh  the  matter  was  insisted  upon  as 
objectionable. 

In  both  respects  we  think  the  charge  was  right.  This  is 
the  first  time  that  any  question  has  arisen  as  to  the  valuation 
of  property  in  view  of  this  "  Act  respecting  the  qualification 
of  Justices  of  the  Peace" ;  and  it  would  be  desirable  if  some 
principle  of  valuation  could  be  laid  down  for  the  guidance 
of  those  who  act,  and  those  who  may  have  reasons  of  com- 
plaint, under  it.  It  is  for  the  most  part  a  consolidation  of 
the  6th  Vic,  cap.  3,  which  in  the  preamble  recites  that  "  as 
well  by  the  criminal  laws  of  England  in  force  in  this  pro- 
vince as  by  divers  provincial  acts,  Justices  of  the  Peace  are 
invested  with  great  powers  and  authority,  therefore  it  has 
become  of  the  utmost  consequence  to  all  classes  of  Her 
Majesty's  subjects  that  none  but  persons  well  qualified 
should  be  permitted  to  act  as  Justices  of  the  Peace,  and  that 
the  laws  now  in  force  in  this  province  are  insufficient  for 
this  purpose."    It  enacted,  as  the  act  before  us  does,  that  all 
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Justices  of  the  Peace  shall  be  of  the  most  efficient  persons 
dwelling  in  the  districts  and  counties  respectively  ;  and  fur- 
ther, that  no  person  shall  be  a  Justice  of  the  Peace,  or  act  as 
such,  who  has  not  real  estate,  of  the  description  mentioned 
in  the  act,  of  or  beyond  the  value  of  $1,200  over  and  above 
what  will  discharge  all  incumbrances  affecting  the  same, 
&c.  The  object  of  the  act  was  two-fold  ;  first,  that  the  Jus- 
tices should  be  of  the  most  sufficient  persons ;  and  secondly, 
that  they  should  be  worth  unencumbered  real  estate  to  the 
value  of  $1,200  at  least,  to  satisfy  any  one  who  should  be 
wronged  by  their  proceedings.  Then,  that  Justices  might 
be  deterred  from  acting,  the  right  is  given  to  any  person  to 
sue  qui  tam  and  recover  a  penalty  of  $100  for  each  offence 
against  him  who  acts  as  a  Justice  without  qualification,  or 
without  having  taken  and  subscribed  the  oath  of  qualifica- 
tion set  forth  in  the  act.  The  present  action  is  for  ten  such 
offences,  and  the  point  raised  by  this  rule  is,  what  is  suf- 
ficient proof  of  this  qualification,  and  in  case  the  evidence 
of  value  be  doubtful,  wThich  party  is  to  have  the  benefit  of 
the  doubt.  That  the  price  paid  for  land  and  the  money 
expended  upon  it,  do  not  constitute  its  value,  is  a  matter 
of  every  day's  experience.  We  incline  to  think  its  value 
depends  much  upon  the  number  of  persons  who  at  the 
moment  are  willing  to  purchase,  coupled  with  the  unwill- 
ingness of  the  owner  to  sell,  and  in  a  less  degree  by  the 
amount  of  capital  held  for  investment  in  land  at  the  time. 
The  anxiety  of  the  owner  to  sell,  when  few  are  willing  to 
buy,  frequently  reduces  it  to  a  value  more  nominal  than 
real.  Strictly  speaking,  the  value  of  land,  like  any  other 
commodity,  is  the  price  it  will  bring  in  the  market  at  the 
time  it  is  offered  for  sale ;  but  to  apply  this  rule  to  land  in 
this  country  would  be  manifestly  unjust,  for  there  would  be 
found  times  when  no  one  would  be  willing  to  buy  at  any 
price,  and  for  the  simple  reason  that  capital  is  not,  and  land 
always  is,  abundant  in  the  market. 

The  defendant's  oath  of  qualification  was  put  in,  an$  if 
♦  evidence  at  all,  it  was  evidence  of  value  in  his  estimation ; 
but  in  judging  of  the  value  a  man  sets  upon  his  own  pro- 
perty, especially  if  it  be  his  home,  we  cannot  weigh  his 
opinion  of  it  in  "  scales  too  nicely  balanced."    It  may  have 
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acquired  value  in  his  estimation  from  its  associations,  or,  it 
may  be,  from  the  pains  he  has  bestowed  upon  it  to  make  it 
conformable  to  his  ideas  of  elegance,  or  fitness,  or  comfort ; 
or  he  may  value  it  from  the  very  preciousness  which  owner- 
ship and  possession  give  to  the  house  and  home  of  most 
men. 

Nor  can  we  weigh  the  estimates  of  strangers  as  to  the 
value  of  a  man's  house  and  land  in  scales  more  nicely  bal- 
anced ;  for,  allowing  all  credence  to  the  honesty  of  those 
who  give  their  opinions,  they  must  be  more  or  less  specula- 
tive, according  to  the  stand-point  of  view  from  which  they 
are  taken.  The  evidence  for  the  plaintiff  here  affords  an 
illustration.  He  calls  the  assessor  for  the  years  1859,  '60 
and  '61.  In  this  last  year  the  oath  of  qualification  had  been 
made.  This  witness,  we  have  just  seen,  assessed  its  yearly 
value  at  $36,  thus  representing  its  actual  value  at  $600.  At 
present  he  says  it  may  be  worth  $300  more,  but  he  had 
never  been  inside  the  house  at  all ;  and  yet  the  yearly  value 
of  a  house,  as  well  as  its  absolute  value,  must  in  a  consider- 
able degree  depend  upon  its  internal  appearance  and  finish. 
Nor  does  he  say  how  it  is  that  it  is  worth  more  now  than  in 
1861 ;  but  in  this  country  property  out  of  business  situations 
will  seldom  rent  to  pay  six  per  cent.,  of  its  value. 

Another  witness  values  it  at  $700  to  $800;  but  he  had 
never  been  up  stairs  and  never  had  looked  at  it  with  a  view 
to  its  value.  Another  says  it  was,  he  thinks,  worth  $600 
before  it  was  repaired,  but  he  has  not  seen  it  since ;  he 
should  not,  however,  like  to  give  over  $900  now  for  it, 
although  some  might  give  more.  If  these  estimates  of  value 
by  the  witnesses  for  the  plaintiff*  were  weighed  in  scales 
nicely  balanced,  there  could  be  but  indefinite  justice.  No 
proper  valuation  can  be  made  of  a  house  without  seeing  it 
inside ;  for  some  men  disregard  the  exterior,  who  are  lavish 
of  internal  finish,  and  vice  versa  /  and  what  one  or  another 
would  give  as  speculative  amounts  cannot  be  a  safe  rule  of 
value,  unless  they  have  examined  the  property,  or  are  intend- 
ing purchasers.  The  defendant's  witnesses  represent  the 
value  of  it  to  be  $1,200  or  more  on  given  data,  and  on  a 
reasonable  knowledge  of  what  the  property  was.  If  the 
21  n.  s. — VOL.  I. 
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plaintiff  had  met  this  by  data  more  definite,  by  a  compa- 
rison of  the  value  of  land  in  the  immediate  neighborhood,  or 
by  a  detailed  estimate  of  the  value  of  the  buildings  and  their 
state  of  repair,  external  and  internal,  there  might  have  been 
ground  for  finding  fault  with  the  direction ;  but  when  the 
evidence  is  vague,  where  it  might  have  been  more  definite, 
we  think  the  learned  judge  laid  down  the  only  rule  which 
was  safe,  at  least  under  the  circumstances  of  the  case. 

In  the  affidavits  before  us  on  this  motion,  for  and  against 
it,  the  same  differences  of  opinion  exist.  One  witness  who 
for  the  plaintiff  had  sworn,  he  would  build  now  just  such  a 
house  for  $450,  in  an  affidavit  for  the  defendant  corrects  this 
and  says,  he  could  not  do  it  for  less  than  $600.  "We  infer 
he  had  omitted  to  take  into  consideration  the  value  of  the 
verandah.  On  the  one  side  they  represent  it  worth  $1,200, 
on  the  other  as  6f  less  value. 

Then  as  to  the  express  misdirection,  "that  any  reasonable 
doubt  as  to  value  should  be  in  favor  of  the  defendant." 
When  the  defendant  had  made  a  prima  facie  case,  sustaining 
his  oath,  his  conduct,  his  obedience  to  an  act  of  the  legisla- 
ture, by  evidence  based  upon  tangible  data ;  and  when  the 
plaintiff  threw  a  doubt  upon  it,  by  evidence  of  speculative 
opinion,  without  given  data,  and  without  that  knowledge  of 
the  thing  valued ;  without  laying  down  any  rule  of  general 
application,  we  can  safely  say,  that  under  all  the  circum- 
stances of  this  case  the  learned  judge  was  right  in  his  direc- 
tion. The  plaintiff  undertook  to  make  out,  that  the  defendant 
had  been  guilty  of  dereliction  of  duty,  if  not  of  positive  crime ; 
but  the  presumption  is  always  in  favor  of  right  acting,  rather 
than  of  wrong  doing. 

The  grounds  for  a  new  trial,  on  the  score  of  surprise,  we 
need  hardly  discuss :  the  plaintiff  supposed  the  defendant's 
estate  was  a  leasehold,  which  the  latter  answers  by  producing 
under  oath  his  conveyance  in  fee.  On  the  whole  we  think 
the  plaintiff's  rule  should  be  discharged. 

A.  Wilson,  J. — It  is  reported  that  the  learned  judge  at 
the  trial  directed  the  jiiry  that  "  they  ought  to  be  fully  satis- 
fied as  to  the  value  of  the  defendant's  property  before  they 
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found  a  verdict  for  the  plaintiff ;  that  they  should  not  weigh 
the  matter  in  scales  too  nicely  balanced ;  and  that  any 
reasonable  doubt  should  be  in  favor  of  the  defendant." 

The  first  part  of  the  charge  I  understand  to  mean,  that 
the  jury  should  be  fully  satisfied  that  the  value  of  the  pro- 
perty was  not  what  the  defendant  represented  it  to  be,  before 
they  should  find  a  verdict  against  him. 

The  statute  provides,  "  that  no  person  (except  when  other- 
wise provided  for  by  law,)  shall  be  a  Justice  of  the  Peace,  or 
act  as  such,  who  has  not  in  his  actual  possession,  to  and  for 
his  own  proper  use  and  benefit,  a  real  estate,  &c,  of  or  about 
the  value  of  $1,200  over  and  above  what  will  satisfy  and 
discharge  all  incumbrances ;"  and  the  act  further  provides, 
that  in  any  action,  suit,  or  information  brought  against  a 
person  for  acting  as  a  Justice  of  the  Peace,  not  being  so 
properly  qualified,  "the  proof  of  his  qualification  shall  be 
upon  the  person  against  whom  the  writ  is  brought." 

The  evidence  in  this  case  was  contradictory.  The  evidence 
given  by  the  plaintiff's  witnesses  was,  that  the  property  was 
worth  $700  or  $800,  and  that  given  by  the  defendant's  wit- 
nesses was,  that  it  was  worth  $1,200. 

I  think  the  effect  of  the  charge  was,  that  the  plaintiff  had 
failed  to  sustain  his  case,  because  the  jury  might  assume  he 
had  not  successfully  impeached  the  correctness  of  the  defen- 
dant's valuation  •  instead  of  directing  the  jury  that  if  the 
defendant  had  not  satisfactorily  made  out  that  he  did  possess 
the  necessary  qualification  they  should  find  against  him, 
because  the  law  had  cast  upon  him  the  burden  of  exoner- 
ating himself  by  proving  affirmatively,  as  he  was  the  proper 
person  to  do  it,  and  the  one  who  could  best  do  so,  his  own 
qualification. 

As  I  think  there  was  a  misdirection  I  think  there  should 
be  a  new  trial,  and  this  may  be  ordered  for  such  a  cause  in  a 
penal  action.  Whether  it  would  be  attended  with  a  different 
result  on  any  other  charge  which  might  be  given,  it  is  for 
the  plaintiff  to  consider. 

Richards,  C.  J.,  concurred  with  J.  Wilson,  J. 

Rule  discharged. 


292 


HILARY  TEEM,  28  VIC.  1864. 


"White  et  al.  v.  Bakek. 

Promissory  notes  payable  in  American  currency — Plea,  tender  before  action 
brought  of  smaller  amount  in  Canadian  currency,  alleged  to  have  been  at  time 
of  tender  equal  to  plaintiff's  claim — Demurrer. 

To  the  first  and  second  counts  of  a  declaration  on  two  promissory  notes,  dated 
respectively  11th  September  and  29th  November,  1860,  for  the  respective 
sums  of  $500  24  and  $388  85,  payable  six  months  after  date,  the  defen- 
dant pleaded  that  the  notes  were  signed  and  entered  into  in  the  State  of 
Illinois,  one  of  the  United  States  of  America,  to  be  paid  when  due  in  United 
States  currency,  and  alleged  a  tender  by  defendant  before  action  of  $606  12 
of  lawful  money  of  Canada,  which  was  at  the  time  last  aforesaid  equal  to 
plaintiffs'  claim,  and  a  refusal  by  plaintiffs  to  accept  same. 

Held,  on  demurrer,  plea  bad  ;  firstly,  for  alleging  the  amount  tendered  to  have 
been  equal  to  the  plaintiffs'  claim  on  the  day  of  tender,  before  action  brought, 
instead  of  at  the  time  of  making  the  notes  sued  upon,  with  subsequent  in- 
terest, &c. ;  and,  secondly,  for  alleging  that  the  amount  tendered  was  equal 
to  plaintiffs'  claim,  instead  of  "  equal  in  value  to  a  certain  sum  of  the  cur- 
rency of  the  United  States/'  &c. ;  though,  semble,  this  might  be  only  ground 
of  special  demurrer. 

This  was  a  demurrer  to  the  first  plea,  which  was  pleaded 
to  the  first  and  second  counts  of  the  declaration. 

The  first  count  set  out,  that  on  the  11th  September,  1860, 
the  defendant,  by  his  promissory  note,  promised  to  pay  to 
the  order  of  the  plaintiffs  $500  24,  six  months  after  date,  but 
that  he  did  not  pay  the  same. 

The  second  count  was  on  a  promissory  note  of  the  29th 
October,  1860,  for  $388  75,  similar  to  the.  note  in  the  first 
count  in  other  respects. 

The  plea  was,  that  the  promissory  notes  were  signed  and 
entered  into  by  the  defendant  in  the  State  of  Illinois,  one  of 
the  United  States  of  America,  to  be  paid  when  due  in  United 
States  currency  ;  and  that  before  the  commencement  of  this 
suit,  to  wit,  on  the  23rd  November,  1864,  the  defendant  ten- 
dered to  the  plaintiffs  the  sum  of  $606  12  of  lawful  money 
of  Canada,  which  was  at  the  time  last  aforesaid  equal  to  the 
plaintiff's  claim  in  the  first  and  second  counts  mentioned, 
and  that  the  plaintiffs  refused  to  accept  it ;  and  that  the 
defendant  brought  the  same  into  court,  &c. 

The  plaintiffs'  grounds  of  demurrer  were,  that  the  sum 
tendered  was  a  smaller  sum  than  their  claim ;  that  it  was 
not  alleged  to  have  been  equal  in  value  to  the  monies  in  the 
first  and  second  counts  mentioned,  at  the  time  when  they 
became  payable;  that  no  excuse  was  assigned  for  non- 
payment of  the  monies  when  they  became  due?  nor  were 
any  damages  tendered  for  such  non-payment. 
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C.  S.  Patterson,  for  the  demurrer,  referred  to  The  Niagara 
Falls  International  Bridge  Company  et  al.  v.  The  Great 
Western  Railway  Company,  22  U.  C.  Q.  B.  592 ;  Crawford  v. 
Beard,  13  U.C.  C.  P.  35  ;  Judsonv.  Griffin,  13  U.C.C.P.  350. 

S.  Richards,  Q.  C,  contra,  referred  to  Hutton  v.  Ward, 
15  Q.  B.  26  ;  Westlake  on  Private  International  Law,  s.  232, 
as  establishing  that  the  plaintifTs  were  only  entitled  to  recover 
the  rate  of  exchange  between  the  two  countries  at  the  time 
of  the  commencement  of  the  suit,  and  not  at  the  time  when 
the  notes  became  payable. 

•  A.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

It  is  not  disputed  that  the  place  of  payment  is  in  Illinois, 
where  these  notes  were  made  and  delivered,  and  that  the 
rate  of  exchange  must  be  governed,  by  the  rate  prevailing 
between  the  forum,  in  which  the  suit  is  brought,  and  the 
place  where  the  money  is  to  be  transmitted;  but  it  is 
contended  that  this  rate  is  to  be  determined  by  that  which 
prevailed  at  the  time  when  the  suit  was  brought,  and  not  at 
the  times  when  the  money  became  payable. 

In  the  passage  cited  from  Westlake  it  is  stated:  "But 
what  if  the  question  of  place  becomes  complicated  with  one 
of  time,  by  a  variation  of  the  rate  of  exchange  between  the 
date  when  the  debt  fell  due  and  that  when  the  action  is 
brought  ?  It  is  the  latter  period  at  which  the  exchange 
must  be  taken ;  for  the  only  fixed  element  is  the  amount 
owing  in  the  place  where  the  debt  is  payable,  increased  of 
course  from  time  to  time  by  such  interest  as  may  there 
accrue  upon  it.  What  is  due  elsewhere  fluctuates  from 
forum  to  forum,  and  from  moment  to  moment,  being 
always  the  sum  which  on  being  remitted  will  produce  that 
amount." 

The  assertion  (for  it  is  not  reasoning),  that  there  is  "  a  fixed 
element  of  amount  in  the  place  where  the  debt  is  payable," 
is  not  correct,  so  long  as  it  is  claimed  to  be  paid  in  a  foreign 
currency,  or,  in  other  words,  so  long  as  it  is  subject  to  the 
laws  of  exchange ;  but  even  if  there  be  such  a  fixed  element 
of  amount  at  the  place  of  payment,  how  can  that  apply  more 
to  the  time  of  the  suit  than  to  the  time  of  the  payment  ? 
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If  this  had  been  a  bill  of  exchange  instead  of  a  promissory 
note,  the  application  of  the  rule  of  exchange  to  the  time  of 
the  dishonor  would  have  been  more  obvious. 

Suppose,  then,  instead  of  this  note,  the  plaintiffs,  residing 
in  Illinois,  had  drawn  a  bill  upon  the  defendant  in  Canada, 
payable  in  Illinois,  and  he  had  accepted  it :  when  that  bill 
fell  due  and  Was  dishonored,  the  plaintiffs,  according  to  the 
Law  Merchant,  would  have  been  at  liberty  to  redraw  upon  the 
acceptor  for  the  amount  he  ought  at  the  time  of  the  dishonor 
of  the  bill  to  have  paid  to  the  drawers  or  holder,  together 
with  the  expenses  and  any  additional  exchange  which  was 
then  prevailing  between  the  two  places.  Why  does  not  the 
same  rule  apply  to  a  note  as  to  a  bill  ?  The  payee  of  a  note 
relies  upon  the  punctuality  of  the  maker  to  redeem  the 
paper,  which  the  payee  has  probably  negociated ;  and  if  the 
maker  do  not  redeem  it,  the  payee  in  such  a  case  must ;  and 
if  he  do,  why  should  he  not  get  from  the  maker  the  money 
which  he,  the  payee,  has  been  obliged  to  pay,  and  which  the 
maker  ought  to  have  paid  ?  Why,  if  the  payee  has  paid 
$500,  which  was  the  whole  claim  on  the  note  when  it  fell 
due,  is  he  to  recover  what  would  at  the  time  of  his  own  pay- 
ment be  equal  to  $700,  because  one  year  after,  when  he 
brought  his  suit  in  a  foreign  country,  his  own  currency  had 
risen  in  value  1  Or  why  should  the  maker  avoid  paying  the 
full  $500,  because  the  currency  had  in  the  mean  time  of  his 
own  neglect  fallen  ?  There  is  no  reason  why  the  one  should 
thus  gain,  and  the  other  should  thus  lose ;  they  both  con- 
tracted with  relation  to  a  particular  time,  which  was  the 
maturity  of  the  note,  and  that,  we  think,  must  govern. 
Story's  Conflict  of  Laws  (ss.  309,  310,  311),  and  Suae  v. 
Pompe  (8  C.  B.  K  S.  538),  are  full  authorities  for  this 
opinion. 

The  plea  is,  however,  open  to  objection,  in  alleging  that 
$606  12  of  lawful  mdney  of  Canada  was  equal  to  the  plain- 
tiffs' claim ;  for  their  claim  is  really  a  question  of  law,  to  be 
determined  by  many  considerations,  and  this  the  jury  cannot 
try ;  but  they  could  try  whether  $606  12  of  the  money  of 
Canada  was  equal  in  value  to  a  certain  other  sum  of  the  cur- 
rency of  the  United  States ;  and  this  is  the  mode  in  which 
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it  should  have  been  alleged.  It  is  very  likely  that  this 
is  only  cause  of  special  demurrer  in  this  view  of  it ;  but  in 
setting  up  the  tender  of  a  smaller  sum  as  a  discharge  of  the 
greater  it  is  made  objectionable  in  substance. 

Judgment  for  plaintiffs  on  demurrer. 


Gott  v.  Ferris. 

Where  a  party  expecting  that  a  cause  would  be  referred  was  unprepared 
with  proper  evidence  at  the  trial,  and  a  verdict  was  in  consequence  rendered 
against  him,  the  court,  without  expressly  recognizing  this  as  a  ground, 
under  the  circumstances  granted' a  new  trial,  as  they  considered  that  the 
case  had  not  gone  fairly  to  the  jury,  and  that  the  latter  had  been  influenced 
by  the  assertions  of  counsel  not  sustained  in  evidence. 

This  was  an  action  of  assumpsit  for  work  and  labour,  &e., 
tried  before  Mr.  Justice  Hagarty,  at  the  last  fall  assizes  for 
the  county  of  Essex.  The  plaintiff's  case  was  substantially 
for  sixteen  months'  wages  as  a  shoemaker,  at  $38  a  month, 
including  the  use  of  a  house  belonging  to  the  defendant,  or 
$40  without  the  house. 

The  defence  was  set-off, 

The  defendant  kept  a  small  store,  but  no  clerk.  The 
entries  in  his  books  were  made  chiefly  by  himself ;  but 
some  were  made  by  his  wife,  although  those  made  by  her 
did  not  appear  to  have  exceeded  $46.  The  articles  charged 
by  the  defendant  to  the  plaintiff  extended  over  the  whole 
period  of  the  plaintiff's  service,  and  consisted  of  provisions, 
groceries,  articles  of  clothing,  and  such  things  as  would  be 
required  by  a  man  with  a  family,  in  the  plaintiff's  station 
of  life. 

The  terms  of  the  plaintiff's  agreement  were  not  disputed ; 
but  the  defendant  contended  that  the  plaintiff  had  lost 
time,  while  the  plaintiff  asserted  he  had  made  it  up  by 
extra  work. 

The  defendant's  attorney  seemed  to  think  that  the  cause 
would  be  referred,  and  had  given  no  instructions  to  his 
client  to  bring  his  books  with  him,  and  they  were  not  pro- 
duced at  the  trial. 

The  evidence  for  the  defendant  was  a  copy  of  the  account 
from  the  books,  and  evidence  that  the  plaintiff  admitted 
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the  correctness  of  the  entries,  excepting  those  made  by  the 
defendant's  family ;  but  his  general  assertion,  coupled  with 
these  admissions,  was,  that  the  defendant  owed  him  $200 
on  the  whole,  and  for  this  sum  the  jury  found  a  verdict  for 
the  plaintiff. 

In  Michaelmas  Term  last,  A.  Cameron  obtained  a  rule 
nisi  for  a  new  trial  on  grounds  of  surprise ;  the  absence  of  a 
material  witness  when  the  case  was  called ;  that  the  de- 
fendant had  further  evidence  to  adduce;  that  the  verdict 
was  contrary  to  the  evidence  given  on  the  trial,  and  upon 
..grounds  disclosed  in  affidavit's  filed. 

The  affidavits  were,  first,  that  of  the  attorney,  who  said 
rfchat  he  felt  convinced  the  cause  would  be  referred,  and  for 
.this  reason  he  did  not  so  fully  instruct  the  defendant  as  to 
his  defence,  as  he  otherwise  should  have  done ;  that  when  the 
defendant  came  to  attend  the  trial,  he  found  he  had  not 
brought  his  books,  and  there  was  not  time  to  send  for  them ; 
that  he  still  thought  the  judge  would  refer  the  cause,  and  that 
he  was  taken  by  surprise  on  finding  that  the  cause  would  be 
•disposed  of  without  reference,  and  was  unprepared  to  produce 
the  books ;  that  a  material  witness,  who  had  been  in  attend- 
ance up  to  the  morning  when  the  cause  was  called  on,  was 
absent  when  required ;  that  the  counsel  for  the  plaintiff 
admitted  on  the  trial  that  all  the  entries  made  by  the  defen- 
dant himself  were  correct,  but  that  entries  to  the  amount  of 
$200  made  by  others  were  not  correct,  and  that  since  the  trial 
iit  has  been  ascertained ;  and  that  all  the  charges  not  made 
by  the  defendant  did  not  exceed  $50.  Secondly,  a  further 
affidavit  shewing  all  the  items  of  the  defendant's  set-off,  not 
charged  by  himself  in  his  books,  and  stating  that  they 
amounted  to  $45  98  ;  and  affidavits  showing  that  these  items 
were  incorrect,  and  that  the  goods  therein  mentioned  had 
been  delivered  to  the  plaintiff  and  tq  his  family.  Thirdly,  the 
affidavit  of  the  defendant  himself  verifying  the  entries,  and 
swearing  to  the  delivery  of  the  goods  to  an  amount  exceed- 
ing the  plaintiff's  demand ;  that  the  plaintiff*  began  to  work 
for  him  on  the  23rd  of  December,  1862,  and  worked  till  the 
11th  of  April,  1864,  having  lost  a  month  and  ten  days ; 
that  he  was  taken  by  surprise,  and  that  one  witness,  who 
had  been  in  attendance,  could  not  be  found  when  the  case 
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came  on ;  that  since  the  trial  he  had  discovered  a  witness, 
o£  whom  he  was  not  aware  until  after  the  last  trial,  who 
could  prove  most  of  the  entries  in  his  books  made  by  his 
wife  to  be  correct. 

J.  <J  Connor  shewed  cause. — Under  all  the  circumstances 
disclosed,  of  what  occurred  at  the  trial,  and  contained  in  the  * 
affidavits  filed,  the  defendant  has  no  right  to  a  new  trial. 
The  chance  of  a  cause  being  referred  is  no  excuse  for  not 
being  prepared,  and  no  ground  for  granting  a  new  trial.  The 
omission  to  bring  his  books,  and  the  absence  of  a  witness, 
might  have  been  cause  for  putting  off  the  trial  for  a  time,  or 
until  the  next  assizes,  but  no  postponement  was  asked  for. 
The  defendanf  was  willing  to  risk  the  trial  on  the  evidence 
he  had,  and  did  risk  it.  He  cannot  be  heard  now  to  say  he 
was  taken  by  surprise.  There  is  in  fact  no  discovery  of  new 
evidence :  the  proposed  evidence  is  only  in  support  of  what 
he  had  undertaken  to  prove.  He  cited  Saunders  v.  Van- 
seller,  4  Q.  B.  260 ;  Rail  v.  Stothard,  2  Chitty,  267 ;  Elmslie 
v.  Wildman,  8  Taunt.  236 ;  Turquand  v.  Dawson,  1  C. 
M.  &  E.  709. 

A.  Cameron,  contra. — Great  injustice  will  be  done  to  the 
plaintiff  if  the  verdict  is  allowed  to  stand.  The  plaintiff 
had  access  to  the  books  and  admitted  their  correctness, 
except  the  entries  made  by  others  than  the  defendant ;  and, 
while  he  admitted  this,  he  asserted  that  these  entries  were 
$200,  when  in  fact  they  were  less  than  $50.  If  the  defen- 
dant had  had  his  books,  the  matter  would  have  appeared 
as  it  really  was.  The  books  were  not  brought  to  the  trial, 
because  the  attorney  had  instructed  his  client  that  the  cause 
would  be  referred.  Although  the  current  of  the  authorities 
is  against  granting  new  trials,  yet  the  desire  of  the  court 
should  be  to  see  that  no  failure  of  justice  takes  place.  The 
new  evidence  discovered  goes  certainly  to  that  part  of  the 
case  which  is  the  real  ground  of  dispute. 

J.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

It  was,  perhaps,  not  unreasonable  for  the  defendant's  attor- 
ney to  suppose  that  the  cause  would  be  referred,  but  his 
proper  course  was  to  move  to  put  off  the  trial.  The  verdict 
22  n.  s. — VOL.  I. 
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seems  to  have  been  arrived  at  from  the  assertion  of  the 
counsel  for  the  plaintiff,  that  the  entries  made  in  the  defen- 
dant's books  by  his  wife  and  family  amounted  to  $200,  when 
in  fact,  as  it  now  appears,  they  did  not  amount  to  a  quarter 
of  this  sum. 

We  think  the  case  did  not  go  fairly  to  the  jury  ;  the 
defendant  may  therefore  have  a  new  trial,  on  payment  of 
costs. 

Rule  absolute  for  new  trial  on  payment  of  costs. 


Robertson'  v.  Hueback  et  at. 

Promissory  note  indorsed  in  blank — Action  by  payee  against  indorser. 

Meld,  J.  Wilson,  J.,  dhsentiente,  that  the  payee  of  a  promissory  note  indorsed 
in  blank  cannot,  by  merely  writing  his  name  above  that  of  the  indorser, 
maintain  an  action  as  indorsee  against  the  latter,  unless  he  shews  that  he 
has  received  authority  from  the  indorser  so  to  do,  with  the  express  object 
of  creating  between  them  the .  relationship,  and  consequent  liability,  of 
indorser  and  indorsee. 

This  was  an  appeal  from  the  County  Court  of  the  United 
Counties  of  Frontenac  and  Lennox  and  Addington. 

The  action  was  brought  on  a  promissory  note,  made  the 
14th  of  January,  1864,  by  one  Glackmeyer,  for  $214 14,  paya- 
ble to  the  order  of  James  Robertson,  three  months  after  date 
at  the  Bank  of  Montreal,  in  Montreal.  The  declaration  then 
averred  the  indorsation  by  Robertson  to  the  other  defendant, 
George  Hueback,  and  concluded  in  the  usual  form. 

The  defendant  Glackmeyer  allowed  judgment  to  go  by 
default. 

Hueback  pleaded  that  the  plaintiff  and  the  payee  of  the 
note  were  the  same  person. 

The  plaintiff  replied  that  before  the  making  of  the  note 
Glackmeyer  was  indebted  to  him,  and  it  was  agreed  between 
them  that  in  consideration  that  Glackmeyer  would  procure 
some  other  satisfactory  person  to  indorse  and  become  surety, 
as  indorser,  to  the  plaintiff,  he,  the  plaintiff,  would  give  time 
until  such  note  fell  due  to  Glackmeyer.  The  plaintiff  then 
averred  that  Glackmeyer  thereupon  made  the  note  declared 
on,  and  that  Hueback,  for  the  accommodation  of  Glackmeyer, 
indorsed  it  to  the  plaintiff,  with  the  intent  thereby  of  becom- 
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ing  surety,  as  indorser,  to  the  plaintiff,  who  accepted  the 
same,  and  gave  time  to  Glackmeyer  for  the  payment  of  the 
debt,  and  that  no  part  of  the  debt  had  been  paid. 

On  this  replication  issue  was  joined. 

It  was  proved,  on  behalf  of  the  plaintiff,  at  the  trial  before 
the  learned  judge  of  the  county  court,  that  Glackmeyer  had 
been  indebted  to  the  plaintiff  before  January  last ;  that  shortly 
before  this  he  had  told  the  plaintiff  he  could  not  pay  just 
then,  but  he  could  give  a  note  indorsed  by  his  father ;  that 
he  left  a  note  with  the  plaintiff  after  this,  but  not  indorsed, 
and  the  plaintiff  refused  to  take  it ;  that  he  then  promised 
to  give  the  plaintiff  a  satisfactory  indorser ;  that  afterwards, 
by  his  letter  of  the  30th  of  January,  1864,  he  enclosed  it  to 
the  plaintiff  with  the  name  of  Hueback  upon  it  as  indorser  ; 
that  the  note  was  then  discounted  by  the  plaintiff  at  the 
bank,  but  the  plaintiff  did  not  then  indorse  it,  nor  did  he 
indorse  it  till  shortly  before  this  action  was  brought,  when 
the  plaintiff  wrote  his  name  on  the  back  before  Hueback's 
name,  adding  the  words  "  without  recourse." 

On  the  part  of  the  defendants  a  letter,  dated  the  4th  of 
February  last,  from  the  plaintiff  to  Glackmeyer,  was  put  in, 
in  which  the  plaintiff  said:  "The  note  you  sent  me  is 
improperly  made  out :  it  should  have  been  drawn  out  in 
favour  of  Mr.  Hueback  and  indorsed  over  by  him  to  me : 
you  had  better  get  this  done  and  add  the  interest  and  send 
me  it  down :  the  other  I  will  return  you  that  you  have  now 
sent :  also  I  will  give  instructions  to  the  express  company  to 
return  you  the  old  bill :  they  have  this  laying  in  Ottawa. 
P.  S. — Date  bill  at  three  months  from  the  14th  of  January, 
and  add  interest  from  date  of  protest  made  on  former  note, 
that  came  back  unpaid." 

It  was  also  proved  for  the  defendants  that  the  plaintiff 
had  told  a  witness  that  he  had  received  a  note  from  Glack- 
meyer which  was  of  no  use,  and  that  he  had  written  for 
another;  that  the  note  was  not  negotiable,  and  if  he  did 
not  get  another  indorser  he  would  sue  Glackmeyer.  The  wit- 
ness also  said  that  it  was  a  common  thing  to  sign  the  name, 
as  second  indorser,  before  the  first  indorser  had  signed ;  and 
that  he  did  not  understand  from  the  plaintiff  that  Hueback 
had  indorsed  any  note  for  Glackmeyer. 
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It  was  contended  at  the  trial  by  the  counsel  for  Hueback, 
that  the  judge  should  tell  the  jury  that  there  was  no  evidence 
that  Hueback  had  endorsed  the  note  as  surety  for  Glack- 
meyer's  debt  to  the  plaintiff  ;  or  that  Hueback  knew  of 
Glackmeyer's  being  indebted  to  the  plaintiff. 

This  the  learned  judge  .declined  to  do.  The  jury  found 
a  verdict  for  the  plaintiff,  for  $222  12. 

In  the  follo  wing  term  the  counsel  for  Hueback  obtained  a 
rule  nisi  upon  the  plaintiff  to  shew  cause  why  a  nonsuit, 
pursuant  to  leave  reserved,  should  not  be  entered,  on  the 
ground  that  the  evidence  was  not  sufficient  to  support  the 
action,  or  to  maintain  the  allegations  contained  in  the  repli- 
cation ;  or  why  a  new  trial  should  not  be  granted  for  the 
misdirection  of  the  learned  judge  in  stating  that  there  was 
evidence  to  warrant  the  jury  in  finding  for  the  plaintiff  on 
the  issue  joined;  and  because  there  was  no  evidence  suffi- 
cient to  sustain  the  verdict. 

The  learned  judge,  on  argument,  discharged  the  rule. 

From  this  decision  the  defendant  Hueback  appealed,  and 
the  judge  certified  to  this  court,  with  the  proceedings  in  the 
cause,  his  judgment  thereon. 

The  grounds  of  judgment  stated  were  to  the  following 
effect :  that  it  was  proved  Glackmeyer  was  indebted  to  the 
plaintiff,  and  promised  to  get  his  father  to  endorse  a  note  for 
the  amount,  in  which  he  failed ;  that  he  then  promised  to 
get  a  satisfactory  endorser,  and  afterwards  enclosed  to  the 
plaintiff  the  note  sued  on,  endorsed  by  Hueback.  "  Now, 
with  what  object,"  the  learned  judge  continued,  "did 
Hueback  endorse  the  note,  if  not  to  become  responsible  to 
some  one  ?  It  is  a  common  enough  thing  for  a  person  to 
endorse  a  note  in  blank,  and  he  cannot  plead  that  the  note 
was  imperfect  when  he  endorsed  it :  he  is  estopped  from 
denying  it.  It  is  clear  Hueback,  by  putting  his  name  on 
the  back  of  the  note,  intended  to  become  surety  for  some 
one ;  and  the  evidence  shews  that  this  one  was  Glackmeyer, 
which  fully  sustains  the  replication.  The  case  of  Peck  v. 
Phippon,  9  U.  C.  Q.  B.  73,  is  identical  with  this  on  this 
point,  and  the  judgment  of  that  court  was  unanimously  for 
the  plaintiff." 


ROBERTSON  V.  HUEBACK  ET  AL. 


301 


The  defendant  assigned  the  following  grounds  of  appeal : 

1.  The  evidence  was  not  sufficient  to  support  the  plain- 
tiff's case  against  Hueback. 

2.  The  replication  was  not  proved. 

3.  The  learned  Judge  misdirected  the  jury  in  telling  them 
there  was  evidence  to  sustain  the  issue  in  favor  of  the  plain- 
tiff. 

4.  There  was  no  evidence  to  sustain  the  finding  against 
Hueback. 

The  appeal  was  argued  during  last  Michaelmas  term. 

J.  CPBeiUy,  Q.C.,  for  the  appellant,  contended  that  it  was 
necessary  that  Hueback  should  have  known  all  the  facts  in 
the  replication  mentioned  before  it  could  be  said  the  replica- 
tion was  proved ;  but  at  any  rate  it  was  necessary  to  prove 
that  Hueback  had,  as  it  was  alleged,  endorsed  the  note  to 
plaintiffs  and  with  the  intent  of  becoming  surety  to  the 
plaintiff,  which  he  had  not  done.  He  referred  to  Peck  v. 
Phippon,  9  U.  C.  Q.  B.  73 ;  Moffatt  v.  Bees,!*  U.  C.  Q.  B. 
527 ;  Gunn  v.  McPherson,  18  U.  C.  Q.  B.  244;  Wilders  v. 
Stephens,  15  M.  &  W.  208 ;  Bishop  v.  Hayward,  4  T.  E. 
470 ;  Leeaan  v.  Kirkman,  6  J ur.  X.  S.  17. 

Robert  A.  Harrison  for  the  respondent. — The  court  will 
not  interfere  if  there  is  any  evidence  to  sustain  the  finding 
of  the  jury,  and  particularly  when  the  judge  in  the  court 
below  has  ruled  that  there  was  in  his  opinion  sufficient 
evidence  :  Manning  v.  Ashall,  23  U.  C.  Q.  B.  302 ;  Lumby 
v.  Allday,  1  Tyr.  217 ;  Foster  v.  Farewell,  13  U.  C.  Q.  B. 
449 ;  Leeaan  v.  Kirkman,  6  C.  B.  K  S.  929,  Am.  edn.,  S.  C. 
6  Jur.  1ST.  S.  17. 

A.  Wilson,  J. — The  decisions  referred  to  in  the  argument 
establish  that  a  replication  like  the  present  is  a  good  answer 
in  law  to  such  a  plea  as  has  been  here  pleaded.  The  cases 
of  Wilder  v.  Stephens,  Moffatt  v.  Pees,  Foster  v.  Farewell, 
and  Gunn  v.  McPherson,  were  all  determined  on  demurrer. 

Peck  v.  Phippon  and  Moffatt  v.  Pees  are  the  only  autho- 
rities referred  to  in  which  there  was  a  trial.  The  facts  of  the 
case  m^Peck  v.  Phippon  were  nearly  the  same  as  they  are 
in  this  appeal. 
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The  evidence  in  Peck  v.  Phippon  showed,  however,  that 
the  maker  of  that  note  told  the  defendant  that  he  owed  the 
amount  of  it  to  the  plaintiffs,  and  that  the  note  was  to  be 
given  to  them,  upon  which  the  maker  was  to  get  an  exten- 
sion of  time :  it  appeared,  also,  that  the  plaintiffs  did  not 
add  their  names  as  first  endorsers  till  after  the  action 
brought. 

In  this  case  there  is  no  evidence  that  Glackmeyer  told 
Hueback  he  owed  .Robertson,  or  that  Eobertson  was  to  get 
the  note  ;  and  it  appeared  that  Eobertson  added  his  name 
as  first  endorser  before  action  brought,  but  after  the  note 
had  been  dishonored. 

The  Chief  Justice,  in  the  case  mentioned,  said : 

"  The  question  is,  whether,  as  the  delivery  of  the  note  for 
value  is  the  substance,  and  the  endorsement  only  the  form, 
the  name  may  not  be  written  at  any  time :  we  think  it  may 
be  #  *  #  #  And  as  a  person  knewingly  endorsing 
a  note  in  blank  is-  estopped  from  saying  that  it  was  not  a 
perfect  note  when  he  signed  it,  we  think,  on  the  same  prin- 
ciple, the  defendant  is  estopped  from  saying  that  the  plain- 
tiffs' names  were  put  on  when  they  ought  to  have  been,  in 
order  to  make  his  endorsement  effectual :  if  the  plaintiff 's 
endorsement  had  never  been  put  on  the  case  would  have 
been  very  different." 

It  is  rather  assumed  in  this  passage,  that  the  mere  act  of 
a  party  writing  his  name  on  the  back  of  a  note  is  sufficient 
to  support  the  averment  that  the  alleged  endorser  "  endorsed 
the  note  to  the  plaintiff  for  the  accommodation  of  the 
maker,  with  the  intent  of  thereby  becoming  surety  as 
endorser  to  the  plaintiff ;"  while  it  is  a  matter  of  fact  whether 
the  person  endorsed  the  note  to  the  plaintiff  or  not.  The 
mere  fact  of  writing  the  name  on  the  back  of  a  note,  with 
which  note  the  writer  appears  to  have  no  kind  of  interest,  is 
not  necessarily  an  endorsement  by  him,  and  is  not  necessarily 
an  endorsement  to  the  payee :  the  production  of  the  note 
and  the  position  of  the  names  upon  it  raise  quite  the  con- 
trary presumption :  the  payee  must,  therefore,  give  some 
evidence  that  although  his  name  stands  as  an  endorser  before 
the  name  of  the  defendant,  yet  in  truth  the  defendant  did 
endorse  the  note  to  him,  and  that  his  prior  signature  is  one 
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which  does  not  create  any  liability  against  him.  See  King 
v.  Forbes  (3  F.  &  F.  41.)  ' 

Hueback  had  no  communication  whatever  with  Robert- 
son: it  was  not  even  shewn  he  was  aware  of  Robertson 
being  a  creditor  of  Glackmeyer :  the  inference,  without  any 
kind  of  explanation,  would  rather  be  that  Hueback  thought 
he  would  not  be  liable  to  Eobertson,  because  Robertson 
would  have  to  place  his  name  as  the  first  endorser  on  the 
note  before  he  could  impart  negotiability  to  it. 

In  Lecaan  v.  Kirkman,  cited  in  the  argument,  the  posi- 
tions of  the  defendant  and  plaintiff  were  similar  to  those  of 
the  plaintiff  and  defendant  in  this  action;  and  the  facts 
proved  at  the  trial  were,  that  the  maker  of  the  note  was 
indebted  to  the  payee  ;  that  the  defendant  should  endorse  a 
note  as  surety  for  the  maker ;  that  the  defendant  did  put 
his  name  on  the  back  of  the  note  at  the  plaintiff's  request, 
which  note  was  payable  to  the  plaintiff  or  order ;  that  the 
plaintiff  wrote  her  name  under  that  of  the  defendant,  but 
after  the  note  fell  due  she  erased  it  and  placed  it  above  the 
defendant's.  The  jury  found  a  verdict  for  the  plaintiff ;  but 
leave  was  reserved  to  move  to  enter  a  verdict  for  the  defen- 
dant, if  the  court  thought  there  was  no  evidence  of  an  endorse- 
ment by  the  defendant,  and  the  court  was  to  be  at  liberty 
to  draw  all  proper  inferences. 

Cockburn,  C.  J.,  said :  "  Was  there  an  implied  authority 
to  the  plaintiff  to  put  her  name  above  the  name  of  the  defen- 
dants on  the  back  of  the  note,  so  as  to  constitute  him  an 
endorser  from  her,  thereby  enabling  him  to  endorse  to  her, 
and  thus  to  make  him  liable  to  her  as  endorser  ?  Kow  I  do 
not  think  it  necessary  to  decide  whether  there  were  not  here 
such  circumstances  as  made  in  favor  of  the  payee  in  this 
respect — -whether  the  payee,  not  having  first  placed  her 
name  on  the  instrument,  there  can  be  such  an  authority  as 
has  been  suggested :  that  I  think  it  is  not  necessary  to  decide 
in  this  case,  because  there  is  no  authority  expressly  given, 
and  it  cannot  be  implied  from  the  facts  of  the  case ;  for  the 
defendant,  by  the  plaintiff's  request,  simply  puts  his  name 
on  this  instrument  valeat  quantum,  and  we  think  we  should 
not  be  justified,  from  these  facts,  in  implying  that  she  had 
any  authority  where  there  is  no  express  authority.  There- 
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fore,  in  the  absence  of  any  express  authority,  it  is  not  neces- 
sary to  enquire  what  was  sufficient  to  imply  authority." 

It  will  be  observed  that  the  court  seems  to  be  of  opinion', 
as  appears  also  throughout  the  argument  of  the  case,  that 
the  payee's  name  should  have  been  actually  placed  upon  the 
note  as  first  endorser,  before  the  name  of  the  defendant  was 
put  as  second  endorser,  in  order  to  establish  the  fact  that 
the  defendant  endorsed  to  the  plaintiff ;  but  they  do  not 
decide  this :  they  simply  decide  that  upon  the  facts  proved 
the  plaintiff  had  no  authority  .to  put  her  name  as  first 
endorser  in  order  to  make  the  defendant,  as  endorser,  liable 
over  to  her  as  endorsee. 

Upon  the  authority  of  this  case,  and  upon  the  general 
law  governing  such  instruments,  we  cannot  see  how  the 
defendant  in  this  appeal  can  be  said  to  have  "  endorsed  this 
note  to  the  plaintiff,  with  the  intent  thereby  of  becoming 
surety,  as  endorser,  to  the  plaintiff. " 

There  is  much  less  evidence  in  the  present  case,  from 
which  an  authority  could  be  implied  in  the  plaintiff  to  put 
his  name  above  the  name  of  Hueback,  so  as  to  make  him 
liable  as  an  endorser  to  the  plaintiff,  than  there  was  in  the 
case  referred  to ;  and  there  is  much  less  evidence  here  also 
than  there  was  in  the  only  cases  which,  in  our  courts,  resulted 
in  an  issue  of  fact. 

In  Matthews  et  al.  v.  Bloxsome  (10  Jur.  N".  S.  998),  a  name 
written  or  indorsed  on  a  blank  piece  of  paper  was  held  to 
constitute  the  party  under  the  facts  proved  a  new  drawer  of 
the  bill,  which  was  afterwards  filled  up,  but  not  to  make  him 
liable  as  an  indorser  to  the  payees. 

The  Chief  Justice  said,  "  No  title  or  legal  interest  ever 
passed  through  the  defendant  to  the  plaintiff,  and  no  person 
can  be  sued  as  endorser  who  does  not  pass  such  an  interest." 

It  does  not  appear  very  clearly  what  estoppel  there  could 
be  between  Robertson  and  Hueback,  the  immediate  parties, 
to  preclude  Hueback  from  showing  the  actual  truth,  that  the 
note  was  imperfect  when  he  put  his  name  upon  it ;  for  there 
is  evidence  that  he  did  not  endorse  it  to  the  plaintiff.  £To 
doubt  he  would  have  been  estopped  if  he  had  done  anything 
which  induced  an  innocent  holder  for  value  to  take  it  as  a 
valid  note. 
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While,  therefore,  the  defendant  has  contended  all  through 
that  there  was  no  evidence  to  sustain  this  issue  for  the  plain- 
tiff, and  the  learned  Judge  has  decided  that  there  was  suf- 
ficient evidence  to  sustain  it,  I  cannot  deny  the  defendant 
the  benefit  of  his  objection,  when  I  am  of  opinion  that  upon 
this  evidence  there  was  no  authority  expressly  given  to  the 
plaintiff  to  put  his  name  on  the  note,  as  first  endorser,  for  the 
mere  purpose  of  assuming  the  new  character  of  endorsee,  in 
order  to  sue  the  defendant  as  his  endorser;  and  such  an 
authority  cannot  be  implied  from  the  facts  stated. 

I  think,  therefore,  the  appeal  should  be  allowed,  and  that 
the  court  below  should  rescind  the  rule  discharging  the 
defendant's  rule  for  a  nonsuit  or  a  new  trial,  and  make  the 
defendant's  rule  for  a  nonsuit  absolute. 

Richards,  C.  J. — I  concur  in  the  judgment  of  my  brother 
Adam  Wilson,  because  I  think  the  evidence  for  the  plaintiff 
does  not  go  far  enough.  If  the  plaintiff  had  shewn  that 
Hueback  was  aware  that  Glackmeyer  was  indebted  to  him 
in  the  amount  of  the  note,  and  had  promised  to  give  him 
an  endorsed  note  to  secure  the  payment  of  the  sum  so  due, 
and  that  Hueback  had  endorsed  this  note  to  enable  him  to 
send  it  to  the  plaintiff  to  carry  out  that  arrangement,  then, 
I  think,  the  case  would  be  within  the  rule  established  by 
the  case  to  which  the  learned  Judge  of  the  County  Court 
refers  in  his  judgment  in  the  court  below.  The  facts  in 
evidence  in  this  case  do  not  (as  assumed  in  Moffatt  v.  Rees, 
reported  in  15  Q.  B.,  page  527,  et  seq.)  make  it  clear  that 
the  defendant  knew  he  was  endorsing  for  Glackmeyer  in 
order  to  enable  him  to  get  time  from  the  plaintiff  for  the 
debt  he  owed  him.  It  may  have  been  that  Glackmeyer 
represented  to  him  that  he  was  about  to  raise  money  on  the 
note,  and  that,  as  it  would  require  to  be  endorsed  by  the 
plaintiff,  he  would  run  no  risk  in  .endorsing  it ;  or  he  may 
have  represented  that  he  was  to  pass  it  away  to  some  other 
person.  There  is  nothing  to  show  that  he  was  aware  even 
that  Glackmeyer  was  dealing  with  the  plaintiff,  or  owed 
him  anything. 

To  enable  a  plaintiff  to  recover  on  these  informal  instru- 
ments, I  think  it  ought  to  be  clearly  shown  that  the  endorser 
either  endorsed  it  after  the  payee  had  endorsed  it,  for  the 


306 


HILARY  TERM,  28  VIC.  1865. 


purpose  of  being  transferred  to  the  payee  as  security  to 
him  from  the  endorser,  or  that  he  endorsed  it  with  the 
intent  to  be  a  security  to  the  payee  for  the  amount  named 
therein,  though  it  may  not  have  been  then  endorsed  by  the 
payee. 

I  have  not  been  able  to  understand  either  the  law  cr  the 
facts  of  the  case  in  Lecaan  v.  Kirkman,  so  as  to  justify  me  in 
deciding  in  favour  of  the  defendant  on  the  authority  of  that 
case.  I  have  only  found  it  as  reported  in  the  sixth  volume 
of*  the  Jurist,  "N.  S.  17.  It  does  not  seem  to  have  found  its 
way  into  the  regular  series  of  the  reports  ;  and,  as  set  forth 
in  the  Jurist,  does  not  appear  to  be  very  intelligible. 

J.  "Wilson-,  J. — I  think  the  judge  in  the  court  below  was 
right,  and  that  the  appeal  ought  not  to  be  allowed. 

When  Hueback  endorsed  the  promissory  note,  the  payee 
had  not  endorsed  it.  He  must  be  held  to  have  known,  as 
a  matter  of  law,  that  the  payee  had  the  right  to  negotiate 
it  "  without  recourse,"  and  so  avoid  liability  to  him  or  any 
one  else. 

The  reasonable  presumption  is,  either  that  he  endorsed  it 
to  be  liable  to  any  one  who  might  hold  it,  or  that  he  did  it 
intending  to  be  liable  to  the  payee,  thus  giving  him  the 
authority  to  endorse  it  so  as  to  create  the  liability  to  the 
plaintiff.  In  either  case  he  would  be  liable :  in  the  first, 
as  an  ordinary  endorser ;  in  the  second,  as  the  express  en- 
dorser to  the  plaintiff  for  the  accommodation  of,  and  as 
surety  for,  Glackmeyer. 

Appeal  allowed. 


Lowell  v.  Todd  et  al. 

Not  accounting  for  proceeds  of  notes  given  as  collateral  security — Private  mem. 
book — Entries  relating  to  matters  in  dispute —  Withholding  from  inspection. 

A  new  trial  will  be  granted  where  a  party  does  not  satisfactorily  account  for; 

notes  received  by  him  collateral  to  the  notes  sued  on,  or  for  the  proceeds 

of  the  notes  collected  by  him. 
If  a  party  withhold  from  inspection  a  book  containing  entries  relating  to  the 

matters  in  question  in  the  cause,  on  the  ground  that- it  is  private,  it  will  be 

taken  to  contain  evidence  unfavourable  to  himself. 

The  plaintiff's  causes  of  action  were  a  promissory  note  for 
$988,  dated  the  17th  of  March,  1858,  made  by  the  defendants, 
payable  to  the  plaintiff  three  months  after  date,  and  another 
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promissory  note  for  $2,007,  dated  the  23rd  of  July,  1858, 
made  by  the  defendants,  payable  to  the  plaintiff  one  month 
after  date. 

The  defendants  pleaded,  1st.  That  the  amount  in  the 
second  note  included  the  amount  of  the  first  note;  2nd. 
Usury  to  the  amount  of  $350  in  the  first  note  ;  3rd.  Usury 
to ,  the  amount  of  $800  in  the  second  note ;  4th.  Never 
indebted  to  the  common  count ;  5th.  Payment ;  6th.  Set-off. 

The  defendants  called  the  plaintiff  as  a  witness.  He 
denied  that  the  second  note  included  the  amount  of  the  first 
one  ;  that  there  was  usury  as  alleged,  although  he  admitted 
it  to  a  less  extent ;  that  the  notes  which  the  defendants  had 
given  him  were  collateral  to  these  notes,  or  that  the  proceeds 
of  them  were  applicable  to  their  payment.  He  admitted 
that  both  notes  were  renewals  of  former  notes  ;  that  he  had 
notes  from  the  defendants  to  a  considerable  amount  which 
he  had  collected,  but  he  said  that  none  of  the  money  which- 
he  had  received  on  these  notes  was  applicable  to.  the  two 
notes  sued  upon. 

The  defendants  proved  by  other  witnesses  that  the  plain- 
tiff had  admitted  these  notes  were  collateral  to  the  money 
advanced  on  the  notes  in  question,  and  that  the  plaintiff 
had  said  in  March  or  July,  1858,  and  after  one  of  the  defen- 
dants had  failed,  that  he  should  not  lose  over  £8  or  £9  by 
them.    The  jury  found  for  plaintiff  $3,750  damages. 

In  Michaelmas  Term  last,  S.  B.  Freeman,  Q.  C,  for  the 
defendants,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds 
that  the  verdict  was  excessive  and  contrary  to  the  evidence 
in  this,  that  the  evidence  proved  a  large  set-off  which  the 
jury  did  not  allow ;  and  on  grounds  of  surprise  at  the 
evidence  given  by  the  plaintiff,  and  on  grounds  disclosed  in 
affidavits  filed,  which  shewed  that  the  verdict  was  wrong, 
and  should  be  for  the  defendants,  or,  if  for  the  plaintiff,  for 
only  a  small  amount. 

Todd,  one  of  the  defendants,  in  his  affidavit  filed  on  this 
motion,  represented  that  previously  to  the  12th  of  Sep- 
tember, 1856,  he  and  one  Mchol  had  carried  on  the  busi- 
ness of  carriage  makers  at  Gait;  that  Todd  then  bought 
out  Nichol ;  that  Bryden  had  been  a  journeyman  black- 
smith, and  Walker  a  journeyman  carriage  maker,  with  Todd 
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and  Mchol ;  that  on  that  day  Todd,  Bryden,  and  Walker 
had  become  partners  in  that  business,  and  continued  ' in  it 
till  the  10th  of  August,  1858,  when  they  failed;  that  in  a 
few  months  after  the  commencement  of  the  business,  it 
became  necessary  to  borrow  money  from  the  plaintiff,  which 
was  done  by  giving  him  the  note  of  the  firm  for  the  amount 
borrowed,  adding  to  it  interest  at  the  rate  of  three  per  cent, 
per  month,  and  delivering  to  the  plaintiff  at  the  time  the 
notes  of  their  customers  as  collateral  security;  that  this 
continued  for  about  twenty  months,  the  original  notes  being 
renewed  every  three  months,  with  interest  at  the  same  rate, 
and  other  sums  borrowed  from  time  to  time  also  added,  and 
other  notes  of  customers  also  delivered  as  collateral  se- 
curity ;  that  he  entered  in  a  book  belonging  to  the  plaintiff, 
and  left  in  his  possession,  a  list  of  all  these  notes  so  deli- 
vered as  collateral  security;  that  they  were  all  given  as 
collateral  security  excepting  one  of  Archibald  Henderson 
for  £100  ;  that  as  he  renewed  the  notes  from  time  to  time 
he  usually  took  up  the  old  ones ;  that  the  first  note,  now 
sued  on,  for  $900,  was  taken  into  account  and  included  in 
the  second  one  for  $2,700,  which  covered  the  whole  amount 
of  the  advances  made  by  the  plaintiff  to  the  defendants, 
with  interest  at  the  rate  mentioned ;  that  he  ought  to  have 
had  the  note  for  $900  given  to  him,  but  he  neglected  to 
take  it  up ;  that  at  this  time  the  plaintiff  held  notes  of  the 
customers  of  the  defendants  for  over  $4,000,  as  collateral 
security  for  this  note  of  $2,700  ;  that  the  defendants  failed 
in  business  on  the  10th  of  August,  1858,  and  that  for  some 
months  before  their  credit  had  been  bad,  so  that  the  plaintiff 
would  not  give  money  except  by  getting  notes  as  collateral 
security ;  and  that  the  defendants  had  proved  at  the  trial 
that  the  plaintiff  had  collected  on  these  collateral  notes 
over  $2,659,  and  had  been  paid  other  notes  which  he  was 
not  then  able  to  prove. 

The  defendants  filed  the  affidavit  of  Armstrong,  McCram, 
and  Kirkpatrick.  Both  Armstrong  and  Kirkpatrick  said 
that,  after  the  trial,  the  plaintiff  admitted  that  he  had  a 
book  in  which  a  list  of  the  notes  left  by  defendants  with 
him  as  collateral  security  was  entered ;  but  that  it  was  a 
longer  and  narrower  one  than  the  one  described  at  the  trial, 
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and  that  part  of  the  notes  was  entered  in  pencil  there.  He 
reiterated  what  he  proved  at  the  trial. 

Armstrong  also  repeated  what  he  said  at  the  trial,  and 
swore  to  this  new  admission,  he  having  been  with  Kirk- 
patrick  on  the  occasion. 

During  the  present  term  J.  B.  Read  shewed  cause. — The 
evidence  given  at  the  trial  sustained  the  verdict,  and  it  ought 
not  therefore  to  be  disturbed.  He  read  the  affidavit  of  the 
plaintiff  in  answer  to  the  affidavits  filed  by  the  defendants, 
in  which  he  reiterated  what  he  said  at  the  trial,  and  reas- 
serted that  he  had  a  book  containing  a  lot  of  notes  given  to 
him  by  the  defendants  as  collateral  security,  but  that  it  had 
been  destroyed,  as  he  considered  it  useless  ;  but  he  said  the 
book  containing  the  list  of  notes  mentioned  and  referred 
to  by  Armstrong  and  Kirkpatrick  was  a  private  memoran- 
dum book  of  his  own,  kept  for  his  personal  satisfaction  and 
reference,  and  no  other  person  had  any  right  to  view  or 
inspect  the  same.  He  swore  that  the  note  for  $900  was  not 
included  in  the  one  for  $2,700 ;  that  both  wrere  wholly 
unpaid  and  unsecured  by  any  collateral  notes  ;  that  even  if 
he  made  the  statements  sworn  to  by  Armstrong  and  Kirk- 
patrick, they  had  reference  to  other  monies  than  those  for 
which  the  notes  were  given,  and  that  such  statements  must 
have  been  made  as  evasive  answers,  for  there  was  no  truth 
in  them. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  are  not  satisfied  that  justice  has  been  done  in  this 
matter.  For  what  reason  we  do  not  know,  but  these  notes 
have  been  sued  just  in  time  to  save  the  Statute  of  Limita- 
tion. The  original  dealings  of  these  parties  did  not  extend 
over  a  period  of  twenty  months,  and  were  not  so  compli- 
cated in  their  nature  as  to  produce  much  uncertainty  unless 
by  design.  The  real  question  is,  whether  the  plaintiff  in 
fact  got  any,  and  what  notes  in  collateral  security  for  the 
notes  sued  upon,  and  what  amount  he  collected  and  should 
have  credited.  That  some  notes  were  so  received  by  the 
plaintiff  he  does  not  deny,  and  we  think  he  does  not  satis- 
factory account  for  them.  In  whatever  book  the  list  of 
these  notes  was  entered,  the  defendant's  right  to  see  it 
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admits  of  no  doubt,  for  it  probably  afforded  the  best  evidence 
of  the  real  state  of  the  transaction.  The  plaintiff,  when 
asked  about  this  book,  denied  he  had  it,  alleging  he  had 
torn  it  up  as  useless.  He  now  admits  he  has  a  book  in 
which  entries  were  made  respecting  these  notes ;  but  he  says 
it  is  private,  and  no  one  has  a  right  to  see  it.  In  this  he  is 
mistaken.  If  he  does  not  exhibit  it  to  the  court  and  jury  for 
their  satisfaction,  they  have  the  right  to  infer  that  it  con- 
tains evidence  unfavorable  to  him  in  the  matters  in  dis- 
pute between  him  and  the  defendants.  The  defendant's 
affidavit  is  distinct  and  positive  in  its  terms.  The  plaintiff's 
on  the  contrary,  is  evasive  and  unsatisfactory.  "We  think 
there  ought  to  be  a  new  trial,  costs  to  abide  the  event. 

Kule  absolute  for  new  trial,  costs  to  abide  the  event. 


McGuiRE  v.  Shaw. 

Principal  and  agent — Sale  by  latter  out  of  ordinary  course  of  dealing — Con. 
Stats.  C.  ch.  59— « Question  for  the  jury. 

Where  the  plaintiff  employed  his  brother  W.  as  agent  to  conduct  his  business 
at  T.,  which  he  himself  left  to  carry  on  business  at  N".,  and  the  defendant 
purchased  from  W.  certain  goods,  alleging  that  he  had  so  purchased  them 
out  of  the  ordinary  Course  of  dealing  with  W.  as  agent  of  the  plaintiff,  under 
a  special  contract,  by  which  W .  had  agreed  to  sell  to  him  and  allow  him  to 
credit  half  the  price  on  an  antecedent  debt  due  by  W.  to  him, 

Held,  that  Con.  Stats.  C.  ch.  59  did  not  apply  to  a  case  of  this  kind. 

Held,  also,  that  the  jury  should  have  been  directed  to  find  whether  the  plain- 
tiff had  permitted  W.  so  to  carry  on  the  business  as  to  allow  him  to  make 
this  special  sale  to  the  defendant. 

This  was  an  action  of  assumpsit  on  the  common  counts, 
tried  before  Mr.  Justice  John  Wilson  at  the  last  fall  assizes 
for  the  United  Counties  of  York  and  Peel.  The  item  chiefly 
in  dispute  was  the  sale  of  804  gallons  of  rock  oil  at  fifty  cents 
per  gallon,  which  the  plaintiff  contended  he  had  sold  the 
defendant.  The  defendant  contended  that  William  McGuire, 
the  brother  of  the  plaintiff,  sold  the  oil,  and  that  half  of  the 
price  was  to  be  credited  to  William  on  a  debt  he  formerly 
owed  the  plaintiff,  and  the  other  half  on  account  of  the  plain- 
tiff's dealings  with  the  defendant. 

It  appeared,  that  before  and  up  to  the  month  of  June, 
1863,  the  business  of  a  grocer  had  been  carried  on  in  Toronto 
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by  William  McGuire,  his  brother  Daniel,  the  plaintiff,  being 
then  his  salesman  and  servant ;  that  some  time  in  June  of 
that  year  the  stock  of  goods  then  on  hand  had  been  sold  by 
William  to  Daniel  for  $800,  as  the  defendant  alleged,  frau- 
dulently ;  that  they  had  changed  places,  Daniel  becoming 
the  owner,  William  his  salesman  and  servant.  After  a  time 
William  went  to  Chicago,  but  after  an  absence  of  three 
months,  returned  to  Toronto,  and  agreed  to  carry  on  the 
plaintiff's  business  at  a  salary.  Daniel  went  to  Niagara 
and  carried  on  business  there :  William  remained  in  Toronto, 
and,  as  agent,  carried  on  the  business  for  the  plaintiff,  who 
dealt  with  the  defendant  from  the  24th  June,  1863,  till  the 
beginning  of  the  year  1864.  The  defendant  seemed  to  have 
recognised,  the  change,  for  the  pass  book  containing  their 
dealings  was  headed  "  Mr.  D.  McGuire,  bought  of  W.  J. 
Shaw,"  and  in  the  course  of  that  dealing  Daniel  paid  to  the 
defendant  two  hundred  dollars  through  William. 

On  the  18th  of  December,  1863,  the  defendant  got  from 
William  this  oil.  He  said  it  was  Daniel's  oil,  sold  by  him 
as  his  agent  to  the  defendant,  who  says  that  he  bought  it 
from  William,  who  agreed  that  half  the  price  should  be 
applied  on  his  own  old  debt,  and  half  on  the  current  account 
between  the  plaintiff*  and  him. 

It  was  left  to  the  jury  to  say  whether  the  oil  was  the  pro- 
perty of  the  plaintiff  or  of  William  McGuire,  and  whether 
the  terms  of  the  sale  were  as  the  plaintiff,  or  as  the  defen- 
dant, represented  them.  The  jury  found  for  the  plaintiff, 
giving  as  damages  half  the  value  of  the  oil,  the  other  half 
having  been  balanced  by  the  dealings  between  the  plaintiff 
and  defendant. 

In  Michaelmas  Term  Robert  A.  Harrison  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  for  a  new  trial  upon  the 
grounds,  that  the  verdict  was  contrary  to  law,  evidence,  and 
the  weight  of  evidence,  and  the  judge's  charge  in  this,  that 
either  William  who  sold  the  oil  to  defendant  was  its  owner, 
or  the  plaintiff  allowed  him  to  deal  with  it  as  if  he  were  the 
owner,  and  that  William  did  so ;  and  that  upon  the  deal- 
ings had  between  the  parties  there  never  was  a  debt  suffici- 
ent to  entitle  the  plaintiff  to  maintain  this  action  ;  and  for 
mis-direction  or  non-direction  of  the  learned  judge  in  this, 
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that  he  left  to  the  jury  the  question,  whether  or  not  the 
plaintiff  was  the  owner  of  the  oil,  without  also  leaving  to 
them  the  further  question,  whether  or  not  the  plaintiff  had 
not  allowed  Willam  to  deal  with  it  as  his  own,  and  whether 
or  not  "William  had  not  in  truth  so  dealt  with  it,  and  to 
deduct  from  plaintiff's  claim  the  amount  charged  for  the 
oil ;  and  in  this,  that  the  judge  omitted  to  tell  the  jury  that 
William  was  an  agent  entrusted  with  the  possession  of  goods 
within  the  meaning  of  chap.  59  of  the  Con.  Stats,  of  Canada, 
or  that  there  was  evidence  from  which  the  same  might  be 
inferred ;  and  if  so,  that  the  alleged  sale  was  protected  by 
the  provisions  of  that  statute.  Or  why  a  new  trial  should 
not  be  granted  upon  the  ground  of  excessive  damages,  and 
upon  the  discovery  of  new  evidence,  disclosed  in  affidavits 
filed. 

T.  Moss  shewed  cause. — The  evidence  is  sufficient  to 
support  the  verdict,  although  it  would  sustain  a  verdict 
for  defendant.  There  was  no  mis-direction,  for  the  question 
was  properly  left  to  the  jury  to  say  whose  the  oil  was,  and 
whether  its  sale  was  as  the  plaintiff  represented  it,  or  as 
the  defendant  represented.  Where  there  is  evidence  to 
support  either  view,  and  there  is  no  mis-direction,  the  court 
will  not  grant  a  new  trial.  The  Queen  v.  Chubbs,  14  C.  P. 
32,  and  cases  cited  there  shew  this.  The  affidavits  do  not 
disclose  what  the  new  evidence  is,  and  whether  it  has  been 
discovered  since  the  trial,  and  therefore  a  new  trial  cannot 
be  granted  on  this  ground.  There  was  no  non-direction, 
for  the  case  presents  no  other  view  than  the  one  upon  which 
the  direction  was  given, 

Harrison,  contra. — The  verdict  was  contrary  to  the  judge's 
charge,  which  was,  that  the  plaintiff's  case  was  suspicious, 
that  there  was  evidence  from  which  they  might  infer  that 
the  business  belonged  to  William  all  the  time,  that  the  •  oil 
was  bought  from  the  refiner  Fleming  by  William,  and  there 
was  no  evidence  of  a  sale  to  Daniel.  The  weight  of  evidence 
was  in  favor  of  the  defendant.  The  learned  Judge,  besides 
directing  as  to  who  was  the  owner  of  the  oil,  ought  to  have 
charged  the  jury  to  say  whether  or  not  the  plaintiff  had 
allowed  William  to  deal  with  it  as  his  own,  and  that  he  was 
an  agent  entrusted  with  the  possession  of  it  in  accordance 
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with  the  Con.  Stats,  of  Canada,  Cap.  59.  The  affidavits 
disclose  this  new  fact,  that  the  original  invoice  of  the  oil 
shewed  that  it  was  sold  to  William,  not  to  the  plaintiff. 
The  damages  were  excessive,  although  if  the  jury  upheld 
the  plaintiff's  view  of  the  case  they  were  not  so.  He  cited 
Ramazotti  v.  Bowring  ^.  7  C.  B.  N.  S.  851 ;  Eades  v. 
McGregor,  8  C.  P.  260,  contending  that  the  non-clirection 
here  was  the  same  as  in  the  case  of  RamazoUi  v.  Bowring, 
et  al. 

J.  Wilson,  J.  delivered  the  judgment  of  the  court. 

This  case,  as  presented  by  the  plaintiff,  was  one  for  goods 
sold  by  him  to  the  defendant  in  a  course  of  dealing  perfectly 
understood  between  them,  and  admitting  of  no  question  as 
to  the  ownership  of  the  business ;  for  the  pass-book  shewed 
that  the,  defendant's  debtor  was  the  plaintiff,  so  far  as  the 
goods  entered  there  were  concerned.  The  defendant  scarcely 
denied  that  his  general  dealing  was  with  the  plaintiff,  and 
that  William  was  the  plaintiff's  agent ;  but  he  seemed  to 
expect  that  William  would  pay  in  some  way  his  former 
debt.  He  represented  to  the  court  and  jury  that  this  sale 
of  oil  was  not  in  the  ordinary  course  of  their  dealing,  but 
the  subject  of  a  special  contract,  by  which  William  agreed 
to  sell  it  to  him,  and  allow  him  to  credit  half  its  price  to 
the  plaintiff  in  their  dealing,  and  half  on  the  old  debt  which 
William  owed  him. 

We  think  the  Con.  Stats,  of  C,  cap.  59,  do  not  apply  to 
this  case. 

By  the  5th  sec.  the  defendant  could  not  set  up  an  ante- 
cedent debt  of  the  plaintiff's  agent  against  goods  sold  under 
that  act. 

The  question  of  the  ownership  of  this  specific  article 
became  important  in  this  way,  that  if  it  was  William's  own 
oil,  he  had  a  right  to  sell  it  as  he  pleased,  and  the  plaintiff 
had  no  right  to  question  what  he  did  in  regard  to  the  half 
of  its  price  as  between  William  and  the  defendant.  But  if 
it  was  the  plaintiff's  oil,  and  William  out  of  the  ordinary 
course  of  his  dealing  allowed  half  of  it  to  be  applied 
on  his  own  debt,  the  plaintiff  had  a  right  to  question  this 
23  n.  s. — VOL.  I. 
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sale  to  the  defendant ;  and  then  the  question  arises  whether, 
if  the  oil  was  the  plaintiff's,  he  had  not  so  conducted  himself 
as  to  enable  William  to  deal  with  it  as  his  own  in  selling  it 
to  the  defendant. 

The  judge  who  tried  the  cause  charged  the  jury  to  say, 
whether  the  whole  business  was  not  in  fact  William's  busi- 
ness, carried  on  in  the  plaintiff's  name  for  William's  benefit ; 
that  there  were  circumstances  to  warrant  this  conclusion, 
and  to  say  whether  this  oil  was  not  William's  own,  for  he 
admitted  he  bought  it  in  his  own  name,  although  he.  said  he 
first  sold  it  to  the  plaintiff  before  he  sold  it  as  the  agent  of 
the  plaintiff  to  the  defendant ;  and  to  say,  whether  they 
adopted  the  plaintiff's  representation  of.  the  sale  as  the 
defendant's. 

This  case  is  different  from  the  case  of  Rumazofti  v.  Bow- 
ring.  There  the  business  was  carried  on  in  the  name  of 
The  Continental  Wine  Company.  Eamazotti  was  the  owner, 
but  the  business  was  carried  on  by  Nixon,  his  son-in-law, 
who  was  indebted  to  Bowring  and  Arundell,  whom  he 
induced  to  take  the  goods  in  question  in  part  satisfaction  of 
his  debt  to  them.  The  form  of  the  receipt  and  invoices,  as 
well  as  the  sign  and  mode  of  carrying  on  the  business,  left 
it  questionable  whose  business  it  was. 

Eamazotti  brought  the  action.  The  defendants  set  up 
their  set-off.  The  Common  Sergeant  left  it  to  the  jury  to 
say,  whether  the  plaintiff  or  Nixon  was  the  owner  of  the 
business  conducted  under  the  name  of  the  Continental 
Wine  Company ;  that  if  the  plaintiff'  was  to  find  for  him, 
if  Nixon  was  to  find  for  the  defendants. 

A  new  trial  was  ordered,  for  the  question  should  have 
been,  whether  Eamazotti  so  conducted  himself  as  to  enable 
Nixon  to  hold  himself  out  to  be  the  true  owner  of  the  goods, 
whether  Nixon  did  so  hold  himself  out,  and  whether  in  deal- 
ing with  Nixon  the  defendants  believed  him  to  be  the  owner. 

The  further  question  in  the  case  before  us  ought,  perhaps, 
to  have  been  left  to  the  jury  to  say,  whether  the  plaintiff  did 
so  permit  William  to  carry  on  the  business  as  to  allow  him 
to  make  this  special  sale  to  the  defendant,  even  if  they  found 
that  the  oil  did  belong  to  the  plaintiff. 
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It  might  have  influenced  the  jury  in  determining  the 
questions  preliminary  to  the  final  one,  which  was,  whether 
this  oil  was  sold  on  the  special  contract,  for  which  the  defen- 
dant contended. 

"We  are  not  satisfied  with  the  verdict ;  but  there  was  suffi- 
cient evidence  to  sustain  it,  and  we  should  have  been  unwil- 
ling to  disturb  it,  merely  because  we  think  the  evidence 
would  hate  better  sustained  it  if  it  had  been  for  the  defen- 
dants, if  we  had  been  satisfied  that  the  case  had  been  sub- 
mitted to  the  jury  with  full  directions.  The  rule  for  a  new 
trial  will  be  made  absolute,  costs  to  abide  the  event. 

Rule  absolute  for  new  trial,  costs  to  abide  the  event. 


Spettigue  et  al.  v.  Gee  at  Westeen  Railway  Co. 

Railway  company — Carriage  of  goods — Special  conditions. 

The  plaintiffs  delivered  to  the  defendants,  a  railway  company,  for  carriage,  a 
quantity  of  oil,  which  the  defendants  accepted  under  certain  conditions 
indorsed  on  a  receipt  given  to  the  plaintiffs,  providing  that  they  would  not 
be  responsible  for  leakage,  delay,  or  loss  of  market,  <fec. 

Held,  on  the  authority  of  Hamilton  v.  G.  T.  R.  Co.,  23  U.  C.  Q.  B.  600,  that 
such  delivery  and  acceptance  constituted  a  special  contract,  which  exempted 
the  defendants  from  all  liability  for  loss  sustained  in  consequence  of  the 
accidents  provided  against,  though  such  accidents  had  been  caused  by  the 
defendants'  negligence. 

This  was  an  action  brought  to  recover  damages  for  the 
leakage  from  and  non-delivery  of  fifty  barrels  of  oil  which 
had  been  delivered  by  the  plaintiffs  to  the  defendants,  at 
Hamilton,  to  be  forwarded  to  Montreal. 

The  first  count  alleged  that  in  consideration  that  the 
plaintiff  would  deliver  to  the  defendants,  being  carriers  for 
hire,  certain  goods  at  Hamilton,  to  be  carried  to  Montreal 
and  there  delivered  to  the  plaintiffs  for  reward,  the  defen- 
dants promised  to  carry  and  deliver  them  within  a  reasonable 
time :  breach,  that  they  did  not  deliver  them  within  a  rea- 
sonable time,  whereby  plaintiffs  lost  divers  gains  and  profits, 
and  the  goods  became  of  less  value. 

The  second  count  was  the  same  in  substance :  breach,  that 
plaintiffs  lost  great  gains,  which  they  would  have  made  by 
selling  the  goods. 
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The  third  count  was  the  same :  breach,  that  defendants 
did  not  safely  carry  the  goods,  but  negligently  carried  them : 
that  they  were  damaged  and  diminished  in  quantity,  and 
deteriorated  in  quality  and  market  value. 

Pleas — 1st.  That  the  defendants  did  not  receive  the  goods, 
nor  were  they  delivered  to  them,  on  the  terms  and  for  the 
purpose  in  the  declaration  alleged. 

2nd.  Not  guilty. 

On  these  pleas  issue  was  joined. 

The  case  was  tried  before  Hagarty,  J.,  at  the  last  fall 
assizes  held  at  London.    The  plaintiffs  proved  that  the  fifty 
barrels  of  oil  in  question  had  been  shipped  to  Hamilton, 
consigned  to  one  Cann,  in  the  same  train  with  fifty  other 
barrels  consigned  to  the  defendants  at  Montreal.    At  the 
time  the  train  arrived  in  Hamilton  the  steamer  "  Passport " 
was  lying  at  the  Hamilton  wharf,  and  the  fifty  barrels  which 
had  been  consigned  to  Montreal  were  put  on  board,  and  no 
complaint  was  made  as  to  them.    The  other  fifty  barrels 
which  had  been  consigned  to  Cann,  in  Hamilton,  were  at 
the  station  on  the  15th  September.    Mr.  Perkins,  the  plain- 
tiff's agent,  being  in  Hamilton,  got  an  Order  from  Cann  to 
deliver  the  oil  to  him.    He  thereupon  directed  the  oil  to  be 
put  on  board  the  "  Passport,"  consigned  to  the  plaintiffs  in 
Montreal,  giving  directions  to  have  it  put  on  board  that 
afternoon.  He  said  that  there  was  ample  time  within  which  to 
have  done  it,  and  they  promised  to  do  it  before  he  left.  The 
"Passport"  sailed  on  the  morning  of  the  16th  without  the  oil. 
It  was  subsequently  shipped  on  the  steamer  "  Champion  "  on 
the  25th,  and  did  not  reach  Montreal  till  the  28th,  when  the 
plaintiffs  received  it  under  protest.    The  plaintiffs  proved 
that  the  oil  had  been  sold  in  Montreal  by  a  broker  on  or 
about  the  12th,  to  arrive  and  be  delivered  within  six  days, 
at  forty-five  cents  per  gallon.  It  did  not  arrive,  and  the  sale 
was  lost.    It  was  subsequently  sold  for  thirty-seven  cents  a 
gallon ;  and  it  had  leaked  in  the  meantime  by  exposure  to  an 
extent  beyond  what  was  usual.    The  damages  claimed  were 
for  this  loss  and  leakage.   The  plaintiffs  put  in  the  receipt  of 
the  defendants  for  these  goods,  dated  15th  September.  The 
fifty  barrels  of  oil  were  to  be  sent  by  the  defendants  subject 
to  their  tariff,  and  under  the  conditions  stated  on  the  other 
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side  of  the  receipt.  The  conditions  were  that  the  defen- 
dants were  not  to  be  liable  for  leakage,  or  delay,  or  loss  of 
market;  that  all  goods  addressed  to  consignees  resident 
beyond  the  places  at  which  the  defendants  had  stations,  and 
respecting  which  no  directions  to  the  contrary  should  have 
been  received  previous  to  arrival  at  the  stations,  would  be 
forwarded  at  the  cost  of  the  owner  to  their  destination  by 
public  carrier  or  otherwise,  as  opportunity  might  offer,  with- 
out any  claim  for  delay  against  the  defendants  for  want  of 
opportunity  to  forward  them  ;  that  the  delivery  of  the  goods 
by  the  defendants  would  be  considered  as  complete  and  the 
responsibility  to  have  ceased,  when  such  carriers  should  have 
received  notice  that  the  defendants  were  prepared  to  deliver 
to  them  the  goods,  and  that  the  defendants  were  not  to  be 
responsible  for  any  loss,  damage,  or  detention  that  might 
happen  to  goods  so  sent  by  them,  if  such  loss,  damage,  or 
detention  occurred  after  the  said  notice,  or  beyond  their 
limits. 

The  defendants  proved  that  the  oil  came  too  late  to  be 
put  on  board  on  the  afternoon  of  the  15th ;  that  as  the  cars 
frequently  were,  they  could  not  always  get  goods  to  the 
Hamilton  wharf;  that  it  was  taken  there  on  the  16th,  and 
offered  to  every  steamer  till  the  25th,  all  declining  to  take 
oil  till  that  day,  when  the  "  Champion "  took  it,  and  it 
arrived  at  Montreal  on  the  28th  of  September. 

The  defendants  moved  for  a  nonsuit,  but  the  judge 
allowed  it  to  go  to  the  jury,  with  liberty  to  move  against  it. 
The  jury  found  for  the  plaintiffs,  and  $200  damages. 

In  Michaelmas  Term  last,  JE.  Irving,  Q.  C,  for  the 
defendants,  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
to  enter  a  nonsuit  on  the  leave  reserved,  on  the  ground  that 
the  plaintiffs  had  established  that  they  had  entered  into  a 
special  contract  with  the  defendants,  whereby  they  agreed 
only  to  carry  the  oil  on  certain  conditions,  which  exempted 
the  defendants  from  liability  for  the  causes  of  action  men- 
tioned in  the  declaration. 

D.  Glass  shewed  cause. — There  is  no  mutuality  in  the 
contract  upon  which  the  defendants  relied,  and  they  are  not 
bound  by  it.  The  goods  were  delivered  to  the  defendants 
as  common  carriers,  and  the  conditions  were  imposed  upon 
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the  plaintiffs  whether  they  would  or  not.  He  cited  Chitty 
on  Carriers,  66, 88, 135, 140 ;  Taylor  on  Ev.,  4  ed.,  288,  314 ; 
Hamilton  v.  G.  T.  R.  Co.,  23  U.  C.  Q.  B.  600  ;  Peek  v.  JST. 
S.  R.  Co.,  8  L.  T.  N.  S.  768. 

Irving,  in  support  of  the  rule,  contended  that  the  parties 
had  mutually  entered  into  the  contract  upon  which  the  goods 
had  been  carried,  and  that  the  plaintiffs  were  bound  by  those 
conditions.  He  cited  Fowles  v.  G.  W.  R.  Co.,  7  Ex.  699 ; 
Crouch  v.  London  <&  JUT.  W.  R.  Co'.  7  Ex.  705 ;  White  v.  G. 
W.  II  Co.,  2  C.  B.  KS.T;  Hughes  v.  G.  W.  R.  Co.,  14  C.  B. 
637 ;  Peek  v.  N.  S.  R.  Co.,  8  L.  T.  K  S.  768  ;  and  referred 
to  clauses  7, 12,  13,  14  &  16  of  the  contract. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  oil  was  at  the  station  in  Hamilton,  and  might  have 
been  put  on  board  the  steamer  "  Passport "  on  the  afternoon 
of  the  15th  of  September,  1863,  if  reasonable  diligence  had 
been  used  ;  but  it  was  not  taken  to  the  wharf  till  the  16th, 
after  this  vessel  had  sailed.  It  was  left  on  the  wharf  ready 
to  be  loaded  by  any  boat  which  would  take  it,  and  offered  to 
every  one  which  left  between  that  day  and  the  25th,  when 
the  "  Champion  "  took  it  on  board.  By  the  negligence  of  the 
defendants  it  was  not  put  on  hoard  the  "  Passport,"  where  the 
other  fifty  barrels  were,  and  so  did  not  reach  Montreal  in 
time  to  be  delivered  in  fulfilment  of  the  plaintiffs'  contract 
for  delivery  there  :  the  market  fell  in  the  meantime,  and  the 
plaintiffs'  case  is,  that  he  lost  seven  cents  per  gallon  by  the 
subsequent  sale.  Although  it  is  conceded  that  a  certain  per 
centage  of  leakage  arises  in  ordinary  transport,  a  much 
greater  average  of  leakage  obtained  here,  from  the  exposure 
of  the  barrels  on  the  wharf  at  Hamilton  :  for  this  damages 
are  sought  on  the  third  count.  It  admits  of  no  doubt, 
that  if  the  liability  of  the  defendants  had  not  been  limited, 
they  would  have  been  liable  for  the  loss  on  both  grounds ; 
but  the  contract  exempts  them  from  all  that  the  plaintiffs 
complain.  It  was  argued  with  force  and  ingenuity,  that 
this  case  was  not  provided  for  by  the  conditions  on  the  back 
of  the  receipt  for  the  goods,  because  Hamilton  was  a  point 
beyond  which  the  defendants  did  not  themselves  carry  them, 
and  the  goods  were  delivered  to  them  there  ;  but  we  think, 
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that  whether  the  goods  were  delivered  at  a  station  remote 
from  Hamilton  or  there,  the  conditions  equally  apply.  We 
feel  the  same  difficulty  which  the  Court  of  Queen's  Bench 
felt  in  the  case  of  Hamilton  v.  The  Grand  Trunk  Railway 
Company,  (23  U.  C.  Qr  B.),  that  by  our  decision  of  this  case, 
on  the  authority  of  that  case  and  the  cases  cited  there,  we 
shall  be  encouraging  the  servants  of  companies,  like  the 
defendants,  in  being  careless  and  negligent  in  the  transport 
and  handling  of  goods ;  but  we  are  bound  by  these  autho- 
rities, and  contrary  to  our  own  conviction  of  what  would  be 
really  right,  but  for  these  decisions.  We  think,  therefore,  the 
defendants  in  law  are  not  liable  for  either  branch  of  the 
damages  sought.  The  rule  will  be  to  enter  a  nonsuit  pur- 
suant to  the  leave  reserved. 

Rule  absolute  to  enter  nonsuit. 


Sloan  et  al.  v.  Whalen. 

Ejectment  against  tenant  of  executor  of  the  debtor — Title  of  executor — Denial  by 
tenant  of  landlord's  title  as  executor,  after  judgment  against  the  latter  as  such — 
American  probate  of  wilt — Production  in  evidence  of  original  judgment  roll 
— Lease  of  lands  after  delivery  of  fi.fa.  to  sheriff — Judgment  by  default,  whether 
proof  of  fraud. 

In  an  action  of  ejectment,  upon  a  sheriff's  sale  under  &f.  fa.,  brought  against 
the  tenant  or  alleged  tenant  of  the  executor  of  the  debtor,  no  evidence 
need  be  given  of  the  title  of  the  executor,  or  of  his  testator. 

Such  tenant  cannot  after  judgment  by  default  against  his  landlord,  as  execu- 
tor,  set  up  the  defence  that  the  latter  was  not  executor. 

An  American  Probate  of  the  Will  of  the  testator  may  be  received  as  corrob- 
orative evidence  of  the  representative  character  of  the  executor. 

A  judgment  may  be  proved  by  the  production  of  the  roll  containing  the  entry 
of  it. 

A  lease  of  lands  made  by  the  agent  of  an  executor  after  delivery  to  the 
sheriff  of  &  fi.fa.  lands  against  such  executor,  will  only  convey  an  interest 
subject  to  such  f.  fa. 

The  suffering  a  judgment  by  default,  in  a  case  where  a  plea  of  the  Statutes  of 
Limitations  would  have  been  a  bar  to*  the  action,  is  no  proof  of  fraud  in 
the  defendant.  If  such  judgment  be  fraudulent,  as  giving  a  preference  to 
one  creditor  over  another,  it  can  only  be  objected  to  on  that  ground  by  a 
creditor,  and  not,  as  in  this  case,  by  the  tenant  of  the  executor. 

This  was  an  action  of  ejectment  to  recover  possession  of 
forty-three  acres  of  land,  being  the  north  half  of  seven  in 
the  first  concession,  in  Block  C,  in  the  township  of  Anderdon. 

The  cause  was  tried  before  Hagarty,  J.,  at  the  last  Fall 
Assizes  for  the  County  of  Essex. 


320 


HILARY  TERM,  28  VIC.  1865. 


The  plaintiffs  claimed  under  a  deed  from  the  Sheriff  of 
that  County,  who  had  sold  it  under  an  execution  against 
lands,  at  the  suit  of  Asa  D.  Dickinson,  against  the  lands 
and  tenements,  which  were  of  William  Burnell,  deceased,  in 
the  hands  of  Oliver  M.  Hyde,  executor  of  the  last  will  and 
testament  of  the  said  "William  Burnell.  The  writ  was  sued 
out  on  the  20th,  and  delivered  to  the  Sheriff  on  the  23rd 
July,  1863. 

The  plaintiffs  called  Hyde,  who  said  that  he  was  trustee 
and  executor  of  the  late  Burnell ;  that  he  claimed  the  land 
as  such  executor  and  trustee,  and  had  allowed  it  to  be  rented 
to  the  defendant  through  one  Cunningham,  his  agent ;  that 
it  had  been  let  for  a  year,  from  the  spring  of  1862  till  the 
spring  of  1863,  although  the  defendant  had  been  tenant  to 
Hyde  and  paid  rent  for  several  years  before.  In  his  cross- 
examination  he  said  that  he  had  made  Cunningham  his  agent 
under  power  of  attorney  in  February,  1863 ;  that  a  lease, 
produced  by  the  defendant  without  date,  was  in  Cunning- 
ham's writing,  being  a  lease  of  this  land  for  four  years  from 
1st  September,  1864;  that  defendant  held  the  land  for  two. 
years  at  first,  as  it  was  expected  the  land  would  be  sold  for 
Burnell's  debt ;  that  he  knew  nothing  of  this  lease  for  four 
years ;  that  defendant  had  told  him  in  July  last  he  had  only 
a  verbal  lease,  and  he  (Hyde)  said  he  had  received  no  rent 
since  the  spring  of  1863  :  Cunningham's  agency  ceased  last 
July  by  revocation  of  the  power  of  attorney. 

The  plaintiffs  proved  a  demand  of  possession,  and  a 
refusal  to  acknowledge  them  as  landlords. 

They  put  in  a  judgment  in  the  common  pleas,  Dickinson 
v.  Hyde,  executor  of  Burnell ;  also  a  probate  of  the  will  of 
Burnell  to  Hyde,  Conant,  his  co-executor,  having  renounced. 
This  probate  was  granted  on  the  22nd  of  June,  1859,  under 
the  seal  of  the  court  of  probate  at  Detroit,  in  and  for  the 
county  of  Wayne,  in  the  State  of  Michigan.  They  also  pro- 
duced a  deed  from  the  sheriff  of  the  county  of  Essex,  dated 
3rd  September,  1864,  to  the  plaintiffs,  and  the  writ  of ' fi.  fa. 
against  lands,  issued  20th  July,  and  received  by  sheriff  23rd 
July,  1863. 

For  the  defendant  it  was  objected,  that  no  estate  passed 
under  the  deed  ;  that  no  estate  was  shewn  in  Burnell ;  that 
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the  proceedings  did  not  show  a  regular  sale,  no  fi.  fa. 
against  goods  having  been  proved  ;  that  there  was  no  recital 
that  the  title  was  in  Hyde  before  the  proceedings  for  sale  ; 
that  the  judgment  and  execution  against  Hyde  as  executor 
did  not  authorize  the  -sale  ;  that  the  probate  was  by  a  foreign 
court ;  that  it  was  not  shewn  that  Hyde  was  executor  ;  that 
the  judgment  was  by  default ;  that  the  will  shewed  there 
were  two  executors,  while  only  one  was  sued ;  that  the 
sheriff's  deed  was  irregular ;  that  there  was  no  exemplifi- 
cation of  the  judgment,  and  that  the  original  judgment  was 
not  properly  receivable  in  evidence. 

On  these  grounds  leave  was  given  to  move  to  enter  a 
non-suit.    The  verdict  was  for  the  plaintiffs. 

In  Michaelmas  Term  last,  J.  C  Connor  obtained  a  rule 
nisi  for  a  non-suit,  or  to  enter  a  verdict  for  defendant  on  the 
following  grounds : — 

1st.  That  the  plaintiffs  shewed  no  such  estate  in  Burnell 
as  could  be  sold  under  an  execution  against  lands,  and  did 
not  shew  that  a  patent  had  issued,  or  that  Burnell  had  the 
fee  or  freehold. 

2nd.  That  the  plaintiffs  did  not  shew  that  Oliver  Hyde, 
against  whom  judgment  was  obtained,  was  executor  :  they 
shewed  an  American  probate  of  a  will  which  proved  nothing. 

3rd.  That  the  sale  was  irregular  on  the  other  grounds 
appearing  on  the  face  of  the  papers,  and  for  want  of  an 
exemplification  of  the  judgment. 

4th.  That  the  defendant's  lease  put  in,  executed  under 
power  of  attorney  to  Cunningham,  shewed  a  term  or  right  of 
possession  in  defendant  when  the  action  was  commenced. 
Or  why  a  new  trial  should  not  be  had  between  the  parties, 
costs  to  abide  the  event,  on  the  grounds  above  specified,  and 
for  the  discovery  of  fresh  evidence  tending  to  shew  that  the 
judgment  was  collusive  and  fraudulent,  as  shewn  by  affi- 
davit ;  and  on  affidavits  disclosing  when  defendant's  lease 
was  made. 

The  affidavits  stated  that  Dickinson,  the  plaintiff  in  the 
former  action,  was  a  son-in-law  of  Hyde ;  that  his  causes  of 
action  were  certain  promissory  notes,  made  by  Burnell  in  his 
life-time,  all  or  most  of  which  had  been  barred  by  the  Statute 
of  Limitation  when  that  action  was  commenced ;  that  the 
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judgment  was  obtained  on  a  cognovit  signed  at  Windsor ; 
that  in  an  action  in  the  county  court  wherein  one  George 
"Wilson  was  plaintiff,  and  the  said  Hyde,  executor  of  Bur- 
nell,  defendant,  the  issue  was  whether  the  said  judgment 
was  obtained  by  collusion  and  fraud,  and  the  jury  found  it 
was  fraudulent  and  collusive,  and  the  plaintiff  had  judgment 
thereupon,  and  that  notice  of  this  had  been  given  to  the 
sheriff  and  to  intending  purchasers,  in  the  hearing  of  White 
one  of  the  plaintiffs,  before  the  sale  under  the  execution. 

Cunningham,  who  was  a  witness  at  the  trialj  stated  in 
his  affidavit  that  he  was  appointed  by  Hyde,  acting  execu- 
tor of  Burnell,  to  make  leases  of  the  land  in  question  ;  that 
he  made  a  lease  of  it  to  defendant  for  the  term  of  four  years 
from  the  1st  of  September,  1863 ;  that  the  said  lease  was 
agreed  upon  between  Whalen  and  him  before  the  time  from 
which  the  term  was  to  run,  of  which  he  informed  Hyde ; 
that  the  formal  lease  was  not  drawn  up  and  signed  until 
April  or  May  last,  but  Whalen  was  in  possession,  and  rent 
had  been  accruing  due  since  the  1st  of  September,  1863,  on 
or  about  which  time  the  sheriff,  acting  on  writs  of  possession, 
ejected  some  former  tenants. 

J.  G.  Scott  shewed  cause. — He  cited  Doe  dem.  Daniel  et 
al.Y.  Coulthred  et  al.  7  A.  &  E.  235  ;  Tay.  Ev.  123  ;  Mande- 
ville  v.  Mcholl,  16  U.  C.  E.  609 ;  Graham  v.  Nelson  et  al.  6 
C.  P.  280;  McDade  dem.  O'Connor  et  al.  v.  Dafoe,  15  U. 
C.  E.  386  ;  Moran  v.  ration,  10  XL  C.  E.  640 ;  Roe  et  al. 
v.  McNeil  et  al.  13  0.  P.  189 ;  Eoscoe>  ST.  P.  10  ed.  92 

A.  Prince,  Q.  C.y  contra. 

J.  Wilson  delivered  the  judgment  of  the  court. 

The  first  question  presented  is,  whether  Burnell  had  such 
an  estate  as  could  be  sold  under  an  execution  against  lands. 
If  Burnell  had  himself  been  in  possession,  as  the  apparent 
owner,  he  would  primd  facie  have  been  held  to  be  the 
owner  in  fee,  if  such  lands  had  been  sold  under  a  writ  of 
ji.  fa.  against  him.  He  might  have  shewn,  as  matter  of 
defence,  that  he  had  but  a  term  for  years,  but  he  would  not 
be  permitted  to  say  to  the  sheriff's  vendee,  when  he  sought 
possession  by  an  action  of  ejectment,  "  You  can't  recover, 
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because  you  have  not  shewn  that  I  had  an  estate  in  fee  or 
in  freehold,"  if  a  contrary  interest  did  not  appear. 

In  this  case  we  have  the  tenant  of  Burnell's  executor  and 
trustee,  or  at  least  we  have  one  holding  himself  out  as  ten- 
ant of  his  executor,  objecting  that  no  estate  was  shewn  in 
his  lessor,  which  was  liable  to  be  sold  under  this  execution ; 
but  if  Burnell  would  not  have  been  permitted  to  object, 
those  who  represent  his  estate  and  claim  under  him  can  be 
in  no  better  position  than  he  was.  Moran  v.  Patton  10 
U.  C.  Q.  B.  640,  is  an  authority  on  this  point,  that  if  the 
action  be  against  the  debtor  in  the  fi.  fa.,  no  evidence  need 
be  given  of  his  title. 

Secondly,  it  is  said  plaintiffs  did  not  show  Hyde  was 
executor.  They  shewed  an  American  probate,  which  the 
defendant  says  is  nothing.  , 

When  the  action  was  brought,  it  was  open  for  Hyde  to 
plead  that  he  was  not  executor  of  Burnell,  but  he  confessed 
it.  After  judgment  he  could  not  set  up  that  he  was  not 
executor,  or  that  there  was  another  executor,  who  had  not 
been  sued ;  but  if  he  could  not,  the  person  occupying  lands 
of  his  testator,  who  by  that  occupation  was  recognizing  him 
as  executor,  could  not ;  and  this  is  the  relation  in  which  this 
defendant  stands  towards  Hyde.  Nor  was  the  American 
probate  nothing.  It  might  not  have  been  available  if  Hyde 
had  been  plaintiff,  and  his  representative  character  been  the 
question,  but  it  proves  nevertheless,  that  it  was  not  a  mere 
pretence  that  he  was  executor ;  and  Hyde  himself,  besides 
having  admitted  it  on  record,  swears  he  was  executor  and 
trustee  of  Burnell ;  and  this  American  probate  shews  so 
far  as  it  can  be  looked  at,  that  he  was  sole  executor,  for  his 
co-executor  had  renounced. 

Thirdly,  as  to  the  irregularity  appearing  on  the  proceed- 
ings. "We  see  none.  It  is  usual  and  proper  to  prove  a  judg- 
ment by  an  exemplification  of  it,  but  is  the  proof  less,  that 
the  judgment  itself  was  produced?  Since  the  law  was 
changed  allowing  judgments  to  be  entered  in  the  offices  of 
the  deputy  clerks  of  the  crown,  such  judgments  have  noi 
been  so  regularly  returned  as  they  ought  to  the  principal 
office,  to  be  docketted ;  and  in  this  case,  the  judgment  roll 
remained  in  the  office  of  the  deputy  clerk  of  the  crown.  It 
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was  optional  with  the  learned  judge  to  allow  it  to  be  pro- 
duced or  not.  ¥e  think  he  might  very  properly  have 
directed  the  clerk  not  to  bring  a  record  from  its  proper 
custody,  but  he  did  allow  it,  and  the  roll  being  there 
was  proof  of  the  judgment  being  the  judgment  itself. 

Fourthly,  as  to  the  lease.  On  its  face,  and  as  now 
explained  by  Cunningham  in  his  affidavit,  it  is  of  a  very 
doubtful  character.  It  bears  no  date  :  Hyde  denies  all  know- 
ledge of  it.  The  defendant's  declarations  to  him  as  to  his 
holding  are  inconsistent  with  it;  and  now  Cunningham 
says  it  was  executed  in  April  or  May,  1864,  and  created  a 
term  from  the  1st  September,  1863,  for  four  years.  In  our 
view  of  the  case  nothing  depends  upon  this  lease,  for  it  was 
made  after  the  writ  oifi.fa.  had  been  placed  in  the  sheriff's 
hands.  Hyde  himself  was  not  then  in  a  position  to  have 
made  such  a  lease,  and  his  attorney  could  do  no  more  than 
he  could.  The  writ  bound  the  lands  from  the  time  the 
sheriff  received  it,  which  was  on  the  23rd  of  July,  1863. 

There  was  besides  some  evidence  of  the  defendants  having 
disclaimed  the  title  of  the  plaintiffs. 

The  defendant  seeks  for  a  new  trial  because  the  judgment 
was  fraudulent  and  collusive.  The  fraud  charged  is,  that 
part  of  the  claim,  if  not  all,  was  barred  by  the  Statute  of 
Limitations.  In  what  way  Hyde  is  to  be  charged  with 
fraud  because  he  did  not  plead  the  statute  of  limitations,  we 
are  unable  to  see.  A  man  has  a  right  to  plead  the  statute  of 
limitations,  and  wrong  cannot  legally  be  charged  upon  him 
who  does  it ;  but  certainly  it  does  not  detract  from  his  hon- 
esty or  leave  him  open  to  the  charge  of  fraud  who  declines 
to  plead  it. 

In  the  County  court  action,  the  judgment  may  have  been 
fraudulent,  as  giving  a  preference  before  another  creditor,  but 
a  creditor  only  can  object  to  this.  The  defendant  is  not  a 
creditor  :  he  has  no  standing  to  set  up  that  this  judgment  was 
fraudulent  any  more  than  Hyde  has.  Hyde  would  not  be  per- 
mitted to  set  up  his  own  fraud  to  defeat  a  judgment  against 
him,  nor  can  any  one  holding  his  property  under  him  set 
up  his  fraud.    The  rule  will  be  discharged  with  costs. 

Rule  discharged  with  costs. 
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WlLKINS  V.  BOW. 

Injury  resulting  from  the  clearing  of  land — Refusal  to  interfere  with  verdict 

of  jury. 

A  man  must  exercise  care  and  discretion  as  to  the  time  and  mode  of  clearing 
his  land;  and  if  his  neighbour  be  injured  by  rashness  or  inconsiderateness 
on  his  part,  he  will  be  liable  to  him  for  the  damage. 

It  is,  however,  always  a  question  for  the  consideration  of  the  jury  whether 
or  not  a  man  has  exercised  his  own  right  to  the  injury  of  his  neighbour ; 
and  where  the  case  has  gone  fully  to  them,  with  all  proper  directions  on 
the  law  by  the  presiding  judge,  their  verdict  will  not  be  disturbed  by  the 
court,  unless  it  is  contrary  to  law,  even  though  the  evidence  would  fully 
have  warranted  a  different  finding. 

This  was  an  action  for  setting  fire  to  the  plaintiff's  woods. 
The  trial  took  place  at  the  last  fall  assizes,  at  Cobourg, 
before  Morrison,  J. 

The  facts  of  the  case,  as  they  appeared  in  evidence,  were, 
that  the  defendant,  desiring  to  make  a  small  clearing  on  his 
land,  which  adjoined  the  plaintiff's,  merely  for  the  purpose 
of  a  turnip-patch,  as  it  was  called,  during  the  very  dry 
weather  of  the  previous  summer  set  fire  to  a  portion  of  his 
premises,  and  the  fire  extended  into  and  burned  a  large 
tract  of  the  plaintiff's  land. 

There  was  conflicting  evidence  as  to  his  having  attempted 
to  put  out  the  fire,  his  efforts  appearing  to  have  been 
directed  merely  towards  protecting  his  own  property,  and 
not  the  plaintiff's.  The  damage  was  very  extensive,  the 
fire  having  destroyed  a  cedar  swamp  which  the  plaintiff  had 
protected  for  between  forty  and  fifty  years,  the  timber  from 
which,  it  appeared,  would  have  sold  well  for  railway  ties. 

The  jury  rendered  a  verdict  in  favour  of  the  defendant. 

C.  K  English  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law,  evidence,  and 
the  weight  of  evidence. 

Hector  Cameron  shewed  cause. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  defendant  had  the  right  to  clear  his  own  land  at  any 
time,  provided  he  did  not  injure  his  neighbour  in  doing  it. 
In  dry  weather  he  was  bound  to  exercise  prudence  and  dis- 
cretion in  setting  fire  in  his  own  clearing ;  and  if  he  did  so 
rashly  and  inconsiderately,  in  a  place  where,  and  at  a  time 
when,  it  was  likely  to  injure  his  neighbour,  and  it  did 


326 


HILARY  TERM,  28  VIC.  1865. 


injure  him,  lie  was  liable  for  the  damage.  These  are  rules 
deducible  from  considerations  of  natural  right,  and  from 
time  immemorial  have  been  embodied  in  the  legal  maxim, 
"  Sic  utere  tuo,  ut  alienum  non  Icedas" 

But  whether  a  man  has  exercised  his  own  rights  to  the 
injury  of  his  neighbour  or  not  must  be  always  a  question 
for  the  consideration  of  the  jury  under  all  the  circumstances 
of  every  particular  case.  Here  all  the  circumstances  were 
spread  before  them,  and  the  learned  judge  gave  all  proper 
directions  in  point  of  law  :  no  fault,  indeed,  has  been  found 
with  the  charge,  but  they  found  for  the  defendant. 

The  court  is  asked  to  grant  a  new  trial,  because  the  ver- 
dict is  said  to  be  contrary  to  law  and  evidence,  and  the 
weight  of  evidence.  We  think  it  was  not  contrary  to  law : 
certainly  the  evidence  would  have  fully  warranted  a  verdict 
for  the  plaintiff.  The  facts  of  the  case  were  of  a  character 
familiar  to  the  occupations  of  the  jury,  about  which  they 
were  not  likely  to  form  an  erroneous  judgment.  It  was 
unfavourable  to  the  plaintiff's  view  of  it,  and  we  cannot  on 
authority  disturb  it.    The  rule  will  therefore  be  discharged. 

Rule  discharged. 


Greaves  v.  Hilliard. 

Trespass  to  land — Evidence  of  possession. 

Where  the  only  evidence  of  possession  was  the  entry  by  plaintiff  upon,  and 
his  presence  at  the  survey  of,  the  land,  the  trespass  to  which  had  been 
previously  committed  and  was  the  cause  of  action,  claiming  it  as  his  own,  but 
shewing  no  title,  the  defendant  also  assisting  at  the  survey  and  not  object- 
ing to  plaintiff's  right  of  possession,  though  asserting  his  own  right  to 
have  committed  the  trespass  complained  of, — 

Held,  that  there  was  no  evidence  of  either  actual  or  constructive  possession 
in  plaintiff  to  entitle  him  to  maintain  trespass ;  but  that  had  he  shewn  any 
title  to  the  land  this  would  have  given  him  a  constructive  possession. 

This  was  an  action  of  trespass.  The  first  count  of  the 
declaration  was  for  cutting  trees  and  underwood  belonging  to 
the  plaintiff  on  the  north-east  half  of  lot  number  four  in  the 
sixth  concession  of  Harvey,  in  the  county  of  Peterboro  ;  and 
the  second  count  de  bonis  asportatis. 

The  pleas  were  Not  guilty,  and  a  denial  that  the  property 
was  the  plaintiffs. 
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The  case  was  tried  at  the  last  fall  assizes  at  Peterboro', 
before  Morrison,  J. 

The  plaintiff  proved  at  the  trial  that  he  had  caused  a 
survey  of  the  lot  to  be  made  as  his  in  1861,  when  he  took 
possession  ;  that  the  defendant  went  with  the  party  to  trace 
the  lines ;  that  the  plaintiff  then  offered  to  sell  the  pine 
trees  on  this  part  of  the  lot  to  the  defendant ;  that  the  plain- 
tiff was  upon  the  lot  at  the  time  of  the  survey  claiming  it 
as  his,  but  that  he  had  never  been  in  the  actual  possession  ; 
and  that  defendant,  on  being  charged  with  the  trespass, 
asserted  his  right  to  do  it :  the  plaintiff  also  gave  evidence 
of  the  trespass  by  the  defendant.  The  defence  went  to  shew, 
that  the  defendant  had  not  committed  all  the  trespass  alleged, 
although  he  had  done  part,  and  his  foreman  proved  that  he 
had  been  ordered  by  the  plaintiff  not  to  cut  trees  on  this 
part  of  the  lot ;  that  they  had  cut  four  or  five  but  left  them. 
The  jury  found  for  the  plaintiff  and  $30  damages. 

The  defendant  had  leave  reserved  to  move  to  enter  a  non- 
suit on  the  ground,  that  the  plaintiff  did  not  shew  a  sufficient 
possession  of  the  land  to  entitle  him  to  maintain  this  action. 

In  Michaelmas  Term  last,  D.  B.  Read,  Q.  C,  moved  for 
and  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the  leave 
reserved. 

JV.  Kingsmill  shewed  cause. — The  plaintiff  has  shewn  an 
entry  and  acts  of  ownership.  He  has  also  shewn  the  defen- 
dant's recognition  of  his  right  by  helping  to  trace  the  lines. 
Any  possession  is  sufficient  against  a  trespasser:  Lambert i  v. 
Stroother,  Willes',  218.  The  possession  was  a  proper  ques- 
tion for  the  jury  :  McNeil  v.  Train,  5  U.  C.  Q.  B.  91 ;  and 
of  this  possession  the  slightest  evidence  is  admissible  :  Jones 
v.  Williams,  2I.&W.  326 ;  Woohoay  v.  Rowe,  1  A.  &  E. 
114. 

Read,  in  support  of  the  rule. — The  plaintiff  must  prove 
either  actual  or  constructive  possession  in  order  to  maintain 
his  action :  he  has  done  neither,  and,  therefore,  must  fail  in 
this  suit.  He  has  in  fact  proved  title  out  of  himself;  for  he 
has  put  in  a  patent  to  one  Nelles,  but  has  not  proved  any 
deed  to  himself  from  Nelles.    He  cited  Heck  y.  Knajpjp,  20 
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U.  C.  Q.  B.  360 ;  Bailey  v.  McNeilly  et  al,  ib.  451 ;  Street 
v.  Crooks,  6  U.  C.  C.  P.  124 ;  Turner  v.  Cameron }s  Coal- 
brook  /Steam  Coal  Co.,  5  Ex.  932 ;  Brown  v.  Notley,  3  Ex. 
219. 

J.  "Wilson-,  J.  delivered  the  judgment  of  the  court. 

The  law  has  been  clearly  settled,  that  "  to  entitle  a  party 
to  bring  trespass  he  must  at  the  time  of  the  act  committed 
either  have  the  actual  possession,  or  a  constructive  possession 
in  respect  of  the  thing  being  actually  vested  in  him :"  Bevett 
v.  Brown,  (5  Bing.  7),  Smith  v.  Milles,  (1  T.  K.  475),  Brown 
v.  Notley,  (3  Ex.  219). 

The  difficulty  is  the  application  of  this  rule  to  the  circum- 
stances of  any  given  case. 

Here  there  was  no  one  in  actual  possession.  It  was  wild 
land  on  which  there  were  pine  trees  fit  for  saw-logs.  The 
trespass  complained  of  was  the  cutting  of  some  of  these  trees. 
The  plaintiff  had  not  marked  out  his  part  from  the  rest 
of  the  lot  until  he  went  with  the  surveyor  and  marked 
it.  He  then  asserted  his  right  to  it,  and  as  an  act  of  owner- 
ship made  the  survey,  at  which  the  defendant  was  also 
present,  making  no  objection  to  it  or  the  plaintiff's  right  of 
possession,  although  he  asserted  his  right  to  cut  the  trees. 
There  was  evidence  of  the  plaintiff's  being  upon  the  land 
claiming  it  as  his,  but  he  shewed  no  title. 

There  was  no  evidence,  we  think,  of  actual  or  constructive 
possession  in  the  plaintiff.  If  he  had  shewn  any  title, 
this  would  have  given  him  constructive  possession,  but 
the  trespass  had  been  committed  before  he  or  his  surveyor 
went  there :  we  think  that  merely  surveying  a  lot,  and 
asserting  a  title  without  actual  possession,  would  not  entitle 
the  plaintiff  to  maintain  trespass. 

The  cases  of  Henderson  v.  McLean,  (16  U.  C.  Q.  B.  630), 
S.  C.  (8  U.  C.  C  P.  42),  were  stronger  cases  than  this,  and 
on  the  doctrine  laid  down  in  them  we  think  the  plaintiff 
ought  to  have  been  non-suited.  There  will  be  a  rule  to 
enter  a  nonsuit. 

Rule  absolute  to  enter  nonsuit. 
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The  Attorney  General  v.  Perry. 

Obstructing  the  waters  of  the  lakes — Information  of  intrusion* 

The  property  in  the  soil  adjacent  to  the  shore,  and  which  is  covered  by 
the  waters  of  the  lakes,  or  of  navigable  rivers,  is  in  the  Crown,  subject  to- 
right  of  the  public  to  pass  over  the  water  in  boats,  and  to  fish  and  bathe 
therein. 

Held,  therefore,  where  the  defendant  had  encroached  on  a  portion  of  lake 
Ontario,  not  far  from  land  belonging  to  himself,  but  not  adjoining  it,  by 
the  construction  therein  of  certain  cribwork  and  piers,  upon  which  he  had 
built  a  warehouse,  that  these,  not  being  natural  accretions  to  his  land,  but 
artificial  impediments  to  the  waters  of  the  lake  or  harbour,  (the  harbour 
being  then  vested  in  the  Crown,)  must  be  considered  to  be  upon  the  soil  of 
the  Crown,  and  that  the  defendant  was  liable  to  be  removed  therefrom  on 
an  information  of  intrusion  at  the  suit  of  the  Crown. 

This  was  an  information  of  intrusion  tiled  by  the  Attorney- 
General  against  the  defendant,  for  entering  and  intruding 
upon  that  parcel  of  land  covered  with  water,  which  lies  in 
front  of  lot  number  twenty-six  in  the  broken  front  concession 
of  the  township  of  Whitby,  between  the  shore  or  beach  on 
said  lot  and  the  eastern  pier  of  the  Whitby  harbour. 

The  defendant  pleaded  Not  guilty. 

The  obstruction  complained  of  consisted  in  the  erection 
by  defendant  of  certain  cribwork  and  piers  in  the  locus  in 
quo. 

The  case  was  tried  at  the  assizes  for  the  United  Counties 
of  York  and  Peel,  holden  on  the  7th  of  January,  1864,  before 
the  Hon.  Mr.  Justice  Hagarty. 

A  verdict  was  taken  and  entered  for  the  Crown,  subject 
to  the  opinion  of  the  court  upon  the  evidence. 

For  the  defence  an  exemplification  of  a  patent  to  the 
defendant  for  lot  twenty-six  was  put  in,  under  which  it  was 
contended  by  M.  0.  Cameron,  Q.  6..,  that  the  defendant 
owned  the  whole  of  the  space  enclosed  by  the  pier.  He  fur- 
ther contended  that  an  information  for  intrusion  could  not 
be  filed  against  the  defendant  for  this  space,  inasmuch  as  it 
was  a  part  of  lake  Ontario. 

In  Hilary  Term,  1864,  the  case  having  been  set  down  for 
argument,  S.  Richards,  Q.  C,  appeared  for  the  Attorney 
General. — The  facts  shewn  at  the  trial  entitle  the  Crown  to 
the  judgment  of  the  court.  The  place  where  the  intrusion 
by  defendant  was  made,  before  the  construction  of  the  Whitby 
harbour,  was  clearly  part  of  the  shores  of  lake  Ontario,  and 
merely  constructing  the  piers  would  not  make  it  any  the 
24  n.  s. — VOL.  I. 
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less  land  covered  with  water,  the  property  of  which  was  in 
the  Crown.  The  patent  under  which  the  defendant  claimed 
bounded  the  land  therein  described  by  the  water's  edge  of 
lake  Ontario,  and  though  he  might  be  entitled  to  the  natural 
accretions,  yet,  as  the  place  on  the  shore  near  where  the 
buildings  were  put  up  by  defendants  was  made  into  a  road 
by  artificial  means  and  not  by  accretion,  it  could  not  in  any 
way  be  considered  the  property  of  the  defendant.  Being,  then, 
on  the  soil  of  the  Crown,  covered  with  water,  the  defendant 
intruded  on  it  and  this  action  lies :  Phear  on  Aquatic  Rights, 
41 ;  Attorney  General  v.  Chambers,  23  L.  J.  (Ch.)  662 ;  4 
D.  M.  &  G.  206  ;  S.  C.  33  L.  T.  189  ;  Lord  Advocate  v.  Ham- 
ilton, 1  McQ's.  H.  of  L.  46  ;  and  this  whether  it  be  considered 
that  the  Crown  is  the  Qwner  of  the  land  and  water  above  it, 
or  merely  the  owner  subject  to  the  right  of  the  public  to 
pass  over  it.  As  that  right  was  lost  to  the  public  by  the 
construction  of  the  harbour,  the  easement  ceases,  and  the 
Crown,  being  the  owner  of  the  soil,  may  maintain  this  pro- 
ceeding :  Parker  v.  Eilliott,  1  U.  C.  C.  P.  470 ;  Marquis  of 
Salisbury  v.  G.  JV.  Railway,  5  C.  B.  N  S.  174 ;  Throop  v. 
(Jobourg  Railway,  5  U.  C.  C.  P.  509  ;  Berridge  v.  Ward,  10 
C.  B.  N"  S.  400 ;  Buck  v.  Cobourg  Railway,  5  U.  C.  C.  P. 
.552  ;  Attorney  General  v.  Hallett,  1  Ex.  211 ;  Attorney  Gen- 
eral v.  Brown,  14  M.  &  W.  300 ;  Attorney  General  v.  Stanley, 
«9  U.  C.  Q.  B.  84  ;  Attorney  General  v.  Donaldson,  10  M.  & 
W.  Ill ;  Yelv.  143  ;  Attorney  General  v.  Parsons,  2  M.  &  W. 
23 ;  Coke  Lytt.  56  ;  Attorney  General  v.  Lord  Churchill,  8 
M.  &  W.  171 ;  Cole  on  Ejectment  91,  92 ;  The  case  of  Alton 
Woods,  1  Coke's  Eep.  26  b.  p.  68  ;  Wool  wrick  on  Ways,  84 ;  ^ 
Porter's  case,  1  Coke  Pep.  16  a.  b.,  p.  39  ;  Note  A  of  same 
vol.  as  to  nature  of  information  by  the  Attorney  General ; 
Goodtitle  ex.  dimiss.  Chester  v.  Alker,  1  Burr.  133  ;  Dovas- 
ton  v.  Payne,  2  Tly.  Black  527. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  delayed  giving  judgment  in  this  case  from  time 
to  time  at  the  request  of  the  defendant's  counsel,  in  order 
that  we  might  hear  what  could  be  urged  in  his  favour. 
During  last  term  we  were  informed  that  the  learned  counsel 
for  the  defendant  did  not  propose  arguing  the  case  on  his 
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behalf,  and  we  have  been  asked  on  behalf  of  the  Attorney 
General  for  the  judgment  of  the  court. 

The  general  received  doctrine  both  in  this  country  and  in 
England  is,  that  the  property  in  the  soil  adjacent  to  the 
shore  that  is  covered  by  the  sea,  and  in  the  soil  of  navigable 
rivers,  is  in  the  Crown,  subject  to  the  right  of  the  public  to 
pass  over  the  water  in  boats,  and,  it  is  sometimes  added,  the 
right  to  bathe  and  fish  therein.  When  from  any  sudden 
upheaving  an  island  is  formed  in  the  sea,  it  belongs  to  the 
Queen,  from  the  fact  that  she  owned  the  soil  whilst  it  was 
covered  with  water,  and  the  water  being  removed  from  it 
the  soil  is  still  the  property  of  the  Crown.  If  the  Queen 
owns  the  shore,  then  of  course  any  accretion  to  it  belongs  to 
the  Crown  ;  but  if  the  shore  be  owned  by  a  private  person, 
then  the  accretion  belongs  to  the  subject  so  owning  the 
shore.  But  if  from  some  convulsion  the  sea  suddenly  recedes, 
and  leaves  a  large  portion  of  the  bed  of  the  sea  permanently 
disclosed,  then  it  is  said  the  land  so  uncovered  belongs  to  the 
Crown,  by  virtue  of  the  former  ownership  of  such  land. 

In  this  country  the  practice  has  obtained  in  towns  and 
cities  for  the  Crown  to  grant  land  covered  with  water,  and 
generally  to  the  owner  of  the  bank  when  adjacent  to  a 
navigable  stream,  and  grants  so  made  have  never.been  can- 
celled for  want  of  power  in  the  Crown  to  make  the  grant. 
The  right  of  the  grantee  to  build  wharves  and  warehouses 
for  the  more  convenient  and  profitable  enjoyment  of  the 
water  lots  so  granted  has  never  been  successfully  contested, 
that  I  am  aware  of. 

As  far  as  I  have  been  able  to  glance  at  the  authorities 
referred  to,  I  think  they  sustain  the  right  of  the  Attorney 
General  on  behalf  of  the  Crown  to  maintain  this  proceeding. 
In  principle  I  see  no  reason  why  it  may  not  be  maintained. 
The  easement  of  the  public  to  pass  over  the  locus  in  quo  in 
boats  seems  to  have  been  practically  put  an  end  to  by  the 
erection  of  the  piers  and  other  works  for  the  Whitby  har- 
bour, and  the  erection  of  the  cribwork  and  warehouse  by  the 
defendant  seems  effectively  to  have  prevented  the  public,  if 
so  inclined,  from  using  the  water  by  passing  over  it  in  boats, 
or  for  fishing,  or  bathing.  The  defendant  himself  has,  by  arti- 
ficial means,  not  by  the  gradual  accretion  from  clay  to  day,  but 
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more  like  the  effect  of  the  sudden  upheaving  from  a  convul- 
sion, raised  the  land  of  the  Crown  from  the  bottom  of  the 
lake  to  and  above  its  surface  :  the  buildiugs  and  the  piering 
must  be  considered  as  affixed  to  the  soil  of  the  Crown.  It 
does  not  cease  to  be  the  soil  of  the  Crown  from  anything  the 
defendant  has  done,  and  I  see  no  reason  why  the  defendant 
may  not  be  removed  from  the  possession  of  the  property  of 
the  Crown  upon  which  he  has  encroached.  Our  judgment 
must  be  for  the  plaintiff. 

Postea  to  the  plaintiff. 


The  Northern  Railway  Company  of  Canada  v.  Duncan 
Patton,  Henry  J.  Noad,  and  Wm.  H.  Jeffrey. 

Joint  Adventure — Partnership — Contract  of  hiring  and  service — Competency  of 

witness. 

Where  the  defendant  P.  entered  into  a  written  agreement,  as  "  D.  P.  &  Co.," 
with  the  other  two  defendants  ft".  <fe  J.,  as  "  H.  J.  N.  &  Co.,"  reciting  that 
the  parties  had  agreed  to  carry  on  certain  lumber  transactions  on  joint 
account,  and  providing  for  a  joint  capital  to  carry  on  such  joint  transactions, 
— that  advances  on  the  joint  account  should  bear  interest, — that  the  returns 
from  a  certain  cove  should  be  on  the  joint  account,  and  the  rental  thereof 
paid  out  of  the  profits  of  the  joint  account, — that  any  of  the  parties  that 
might  be  agreed  upon  might  contract  for  timber  for  their  joint  interest,  and 
all  expenses  should  be  charged  to  the  joint  account, — that  the  profits  or 
losses  of  the  joint  business  should  be  divided  in  a  certain  way,  and  the  com- 
mission, cfiarge,  and  profits  arising  from  the  joint  account  snared  equally, 
and  in  case  of  difference  as  to  their  joint  transactions,  arbitration  should 
be  resorted  to ;  and  where,  subsequently,  the  said  P.  entered  into  separate 
written  contracts  with  G.  S.  &  M.  to  furnish  to  D'.  P.  &  Co.  a  certain 
quantity  of  timber,  there  being  no  mention  in  said  agreements  of  any  joint 
stock,  nor  of  any  contribution  by  G.  S.  &  M.  for  losses  sustained,  nor  of 
any  share  proper  of  the  profits  to  be  enjoyed  by  them  (except  as  to  a  cer- 
tain class  of  timber,  the  total  profits  of  which  they  were  to  share  equally 
with  D.  P.  &  Co.),  but  in  return  for  their  services  they  were  to  receive  half 
the  profits  of  the  timber  up  to  a  certain  price  per  foot,  which  it  was  stipu- 
lated should  belong  to  D.  P.  &  Co.,  and  be  delivered  to  them  at  a  certain 
point  in  Lower  Canada, — that  D.  P.  &  Co.  should  make  advances  to  aid  in 
the  manufacture  and  conveyance  of  the  timber  to  its  destination,  and  that 
the  parties  should  pay  them  interest  on.  such,  advances ;  and  where  the 
plaintiffs  carried  to  T.,  over  their  railway,  the  timber  forwarded  by  the 
said  parties  in  pursuance  of  their  agreements,  charging  the  freight  in  their 
books  to  said  parties,  and  not  to  D.  P.  &  Co.,  but  parting  with  the  timber  at  the 
request  of  D.  P.  &  Co.  before  payment  of  the  freight,  contrary  to  their  previous 
course  of  dealing  with  G.  S.  &  M. 

Held,  1.  That  the  firstly  above  referred  to  agreement,  entered  into  by  the  defen- 
ants  with  one  another,  created  a  partnership  between  them,  and  that  when 
P.  contracted  with  G.  S.  &  M.,  he  did  so  as  agent  of  the  defendants,  under 
the  partnership  name  of  "  D.  P.  &  Co." 

2.  That  the  agreement  secondly  above  referred  to,  entered  into  between  D. 
P.  &  Co.  and  G.  S.  <fe  M.,  constituted  a  mere  contract  of  hiring  and  service, 
and  not  a  partnership,  not  even  as  to  the  timber,  in  the  total  profits  of 
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which  they  were  to  share  equally ;  for  that  there  were  none  of  the  inci- 
dents of  a  partnership  contained  in  the  agreements,  inasmuch  as  there  was 
an  absence  of  all  community  of  interest  in  the  general  and  final  result  of 
the  adventure,  no  interest  in  or  share  of  the  capital,  a  mere  contribution 
of  personal  service  towards  the  enterprise,  for  which  they  were  to  be  remu- 
nerated by  a  certain  proportion  of  profits,  and  no  liability  for  possible  losses 
beyond  a  certain  sum  agreed  to  be  paid  them  for  their  services. 
3.  That  in  the  conflict  of  testimony  as  to  which  of  the  parties  credit  was 
given  to  by  the  plaintiffs  in  their  dealings,  the  weight  of  evidence  and  the 
collateral  circumstances  being  in  favour  of  a  dealing  with  the  defendants, 
and  the  case  not  having  gone  as  fully  and  correctly  to  the  jury  as  it  should 
have  done,  a  new  trial  ought  to  be  granted  to  the  plaintiffs  on  payment  of 
costs. 

A  witness,  called  on  behalf  of  the  defendants  to  a  suit,  who  is  not  a  party  to 
the  record,  although  a  partner  of  those  calling  him,  is  a  competent  witness 
for  the  defendants. 

This  was  an  action  brought  "  for  the  carriage  and  convey- 
ance of  timber  on  and  upon  the  railway  of  the  plaintiffs,  by 
the  plaintiffs  for  the  defendants  at  their  request." 

The  defendants  pleaded  never  indebted. 

The  particulars  of  claim  were  for  £4,075  5s.  6d.,  with 
interest  thereon  from  the  1st  of  May,  1861. 

The  cause  was  tried  before  the  Chief  Justice  of  this  court 
at  the  last  winter  assizes  for  the  United  Counties  of  York 
and  Peel,  when  a  verdict  was  rendered  for  the  defendants. 

It  is  unnecessary  to  insert  the  evidence  given  at  the  trial, 
as  all  the  material  facts  of  the  case  are  contained  in  the 
head-note  and  in  the  judgment  of  the  court. 

In  Hilary  Term  last,  G.  D.  Boulton  moved  for  and 
obtained  a  rule  nisi,  calling  on  the  defendants  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted  without  costs  on  the  following  grounds : 

First,  for  misdirection  of  the  learned  judge  in  this,,  that  he 
directed  the  jury  that  on  the  agreements  produced  the  defen- 
dants were  partners  in  the  particular  adventures  out  of  which 
the  plaintiffs'  cause  of  action  arose ;  and  yet  left  it  to  the 
jury  as.  a  matter  of  fact  to  decide,  whether  the  defendants 
were  or  were  not  partners  in  the  said  adventures ;  whereas 
he  should  have  directed  the  jury  that  in  law  the  defendants 
were  partners  in  these  adventures,  and  that  as  such  partners 
the  defendants  were  liable  to  the  plaintiffs  on  the  cause  of 
action  charged  against  them. 

Secondly,  for  the  improper  reception  of  the  evidence  of 
James  Patton  on  the  part  of  the  defendants,  he  being  a 
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partner  in  the  said  adventures,  and  therefore  disqualified 
as  a  witness  on  their  behalf. 

Thirdly,  because  the  said  verdict  was  against  law  and 
evidence,  and  the  weight  of  evidence,  on  the  ground  first 
mentioned  ;  and  also  that  the  defendants  were  liable  to  the 
plaintiffs  for  the  freight,  the  cause  of  this  action,  either  as 
partners  with  Gunn,  Snyder  and  MacAdam,  or  as  principals 
for  whom  or  for  whose  benefit  the  timber  was  carried  ;  and 
on  the  admissions  of  the  defendants  by  their  offer  to  pay 
three  thousand  pounds  in  settlement  of  the  claim. 

McMichael,  with  him  Harrison,  shewed  cause.  —  The 
members  of  the  firm  proper  of  Duncan  Patton  &  Co.  were 
in  partnership  with  Gunn,  and  also  with  Snyder  and  with 
MacAdam,  so  that  there  were  thus  three  several  partnerships 
with  these  several  last  named  persons. 

The  members  of  the  firm  of  Henry  J.  Noad  &  Co.  became 
in  December,  1859,  and  were  dormant  partners  of  Duncan 
Patton  &  Co.  in  all  the  timber  transactions  which  D.  P.  & 
Co.  were  carrying  on  in  certain  localities,  and,  as  it  is  con- 
tended by  the  plaintiffs,  in  these  transactions  with  Gunn, 
Snyder,  and  MacAdam.  These  transactions  with  Gunn  and 
the  others  did  not  take  place  until  November,  1860,  so  that 
H.  J.  Noad  &  Co.  did  riot  enter  into  partnership  with  D. 
Patton  &  Co.  with  any  reference  whatever  to  such  transac- 
tions. H.  J.  Noad  &  'Co.,  thus,  being  dormant  partners, 
were  not  known  to  Gunn  and  the  others  at  the  time  when 
Duncan  Patton  &  Co.  formed  the  partnership  with  Gunn 
and  these  others ;  nor  was  Gunn  known  to  H.  J.  Noad  & 
Co. :  there  could,  therefore,  have  been  no  partnership  between 
Gunn,  D.  Patton  &  Co.,  and  H.  J.  Noad  &  Co.;  and  so  also 
as  to  the  other  persons,  Snyder  and  MacAdam. 

When,  therefore,  D.  Patton  &  Co.  formed  the  new  part- 
nerships with  Gunn,  Snyder,  and  MacAdam,  Noad  &  Co., 
not  being  partners  with  Gunn  and  these  others,  stood  towards 
D.  Patton  &  Co.  as  sub-partners  with  them  personally,  but 
not  with  these  other  persons ;  and,  therefore,  Noad  &  Co. 
cannot  be  made  responsible  to  any  person  in  respect  of  the 
primary  or  principal  subject  of  the  partnership  formed 
between  Patton  &  Co.  and  Gunn  and  the  others,  as  they  are 
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not  directly  interested  in  it,  but  only  in  the  profit  or  loss 
which  D.  Patton  &  Co.  will  have  in  these  transactions,  after 
the  partnership  accounts  have  been  closed  with  G-unn,  Snyder 
and  MacAdam  ;  and  so  they  are  not  responsible  in  this  action 
to  these  plaintiffs  for  the  freight  of  the  timber  in  question. 

The  second  agreement  between  Patton  &  Co.  and  JSToad 
&  Co.,  in  January,  1861,  does  not  alter  the  case,  because 
Gunn  and  the  others  still  did  not  know  of  ISToad  &  Co.  as 
partners  of  Patton  &'  Co. ;  but  even  if  they  had  then  known 
of  it,  it  would  not  have  altered  the  previous  rights  of  the 
parties,  acquired  by  the  agreement  entered  into  before  that 
date,  in  November,  1860. 

They  referred  to  Lindley  on  Partnership,  268  ;  Collyer 
on  Partnership,  sees.  8, 194,  491 ;  Paterson  v.^andasequi,  2 
Smith's  L.  C,  5  ed.  295  ;  Loyd  v.  Ereshfield,  2  C.  &  P.  325  ; 
Swan  v.  Steele,  7  East,  210  ;  Ex  parte  Emly,  1  Pose,  61 ; 
Shirreff  v.  Wilks,  1  Ea.  48  ;  Ex  parte  Barrow,  2  Eose,  252 ; 
Bray  v.  Fromont,  6  Mad.  5  ;  Ex  parte  Dodgson,  1  Montag. 
&  M' Arthur,  445  ;  Ex  parte  Hunter,  1  Atk.  223  ;  Young 
v.  Hunter,  4  Taunt.  582  ;  Gonthwaite  v.  Duckworth,  12 
East,  421 ;  Saville  v.  Robertson,  4  T.  K.  720  ;  Smith  v. 
Graven,  1  Cr.  &  J.  5.00,  S.  C,  1  Tyr.  389 ;  Bevan  v.  Lewis, 
1  Sim.  376;  Alderson  v.  Glay,  1  Starkie,  405. 

As  to  the  admission  of  James  Patton  as  a  witness,  he  was 
admissible  although  a  partner  in  fact :  Hitchcock  v.  Gron- 
Mte,  15  U.  C.  Q.  B.  157 ;  but  the  evidence  shews  he  was  not 
in  point  of  fact  a  partner  in  law.  The  following  authorities 
were  also  cited  on  the  same  point :  Consolidated  Statutes 
XL  C,  p.  401 ;  Sage  v.  Robinson,  3  Exch.  142  ;  Hill  v. 
Kilching,  3  C.  B.  299 ;  McMullin  v.  Murdoff,  19  U.  C.  Q.  B. 
506  ;  Johnstone  v.  Smith,  10  TJ.  C.  C.  P.  220  ;  Adams  v. 
Toland,  12  U.  C.  C.  P.  119  ;  Bonner  v.  Moderwell,  9  IT.  C. 
C.  P.  504.  There  was  no  misdirection  in  leaving  the  ques- 
tion of 'partnership  to  the  jury  :  DeBlaquiere  v.  Becker,  8 
U.  C.  C.  P.  167 ;  Pole  v.  Leash,  8  L.  T.  K  S.  645,  S.  C,  9 
Jut.  N.  S.  829.  If  after  the  partnerships  between  Patton  & 
Co.  and  Gunn  and  the  others  were  formed,  Noad  &  Co, 
came  in,  which  might  well  be,  they  would  not  be  liable  for 
all  antecedent  transactions :  Rick'etts  v.  Bennett,  4  C.  B 
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686 ;  In  re  Worcester  Corn  Exchange  Company,  3  DeG. 
Mac.  &  G.  180 ;  Ex  parte  Chippendale,  4  DeG.  Mac.  &  G. 
19.  But  however  the  fact  of  partnership  may  have  been, 
the  plaintiffs  expressly  refused  to  deal  with  D.  Patton  &  Co., 
or  with  any  other  persons  than  Gunn,  Mac  Adam,  and  Snyder ; 
and,  after  having  so  deliberately  elected,  they  cannot  now 
hold  D.  Patton  &  Co.,  whoever  the  members  of  that  firm 
may  have  been,  liable  to  them,  but  must  look  only  to  Gunn 
and  the  other  lumberers  with  whom  they  kept  their  accounts. 

J.  IT.  Cameron,  Q.  C,  with  him  D.  G.  Boulton,  contra. — 
All  of  the  present  defendants  were  partners ;  and  whether 
Gunn  and  the  others  were  is  of  no  special  consequence,  as  no 
exception  has  been  taken  for  non-joinder.  The  agreements 
between  D.  Patton  &  Co.  and  the  different  lumberers  dis- 
prove anything  like  a  partnership  between  them.  If  there 
were  any  sub-partnership,  it  was  between  the  lumberers  and 
D.  Patton :  the  perfect  partnership  was  that  which  was 
made  between  Patton  &  Co.  and  Noad  &  Co. :  the  subsi- 
diary one  was  that,  if  any  can  be  said  to  have  existed,  which 
was  made  with  the  lumberers. 

The  letter  of  the  28th  of  October,  1861,  which  was  written 
by  Mr.  Jeffrey,  one  of  the  firm  of  Noad  &  Co.,  and  which 
was  signed  by  Patton  &  Co.'s  clerk,  is  a  clear  admission  of 
a  joint  liability  by  all  of  these  defendants,  and  there  was  no 
disclaimer  of  liability  till  January,  1862,  when  all  transac- 
tions between  the  parties  were  closed. 

The  agreement  of  January,  1861,  between  Patton  &  Co. 
and  Noad  &  Co.  is  a  partnership  of  itself,  and  will  include 
all  the  timber  supplied  by  Gunn,  Snyder,  and  Mac  Adam ; 
for  although  they  contracted  before  this  time  to  furnish  it, 
they  had  not  in  fact  furnished  it  until  after  this  new  agree- 
ment of  January,  1861 ;  it  is,  therefore,  of  no  consequence 
whether  the  transactions  with  these  lumberers  were  strictly 
within  the  first  agreement  for  a  partnership  in  December, 
1859.  The  fact  of  the  plaintiffs  having  kept  the  freight 
accounts  with  the  lumberers  personally  was  fully  explained 
at  the  trial  I  it  was  at  Patton  &  Co.'s  request  they  were  so 
kept,  and  solely  for  their  convenience.  The  offer  to  pay  the 
$12,0.00  was  an  additional  circumstance  of  the  liability  of 
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these  defendants ;  for  it  was  made  unconditionally,  and  with- 
out the  reservation  afterwards  attempted  to  be  attached  to  it. 
The  finding  is  clearly  against  the  evidence ;  and  it  is  sub- 
mitted that  the  Chief  Justice  should  have  directed  the  jury 
positively  that  the  two  agreements  between  Fatton  &  Co. 
and  Noad  &  Co.,  and  all  the  other  circumstances,  did  con- 
stitute a  partnership,  and,  therefore,  he  should  not  have  left 
to  them  as  a  fact  to  say.  whether  there  was  or  was  not  a 
partnership. 

The  evidence  of  James  Patton  was,  also,  improperly 
admitted  ;  for  he  was  a  partner,  or  at  any  rate  a  person  for 
whose  individual  benefit  the  defence  was  made,  and  his 
name  was  not  endorsed  upon  the  record  :  White  v.  Wycott, 
1  U.  C.  C.  P.  320. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  principal  question  is,  whether  these  defendants,  one 
of  them  constituting  the  former  firm  of  Duncan  Patton  & 
Co.,  and  the  other  two  constituting  the  firm  of  H.  J.  Noad 
&  Co.,  were  in  partnership,  when  the  claim  for  freight  was 
earned  by  the  plaintiffs  in  this  action. 

If  they  were,  then  the  next  question  is,  whether  the  plain- 
tiffs contracted  with  the  defendants  or  any  of  them  as  a 
partnership,  carrying  on  their  business  of  dealing  in  lumber, 
either  under  the  name  of  Duncan  Patton  &  Co.,  or  under 
any  other  name. 

If  they  did,  then  the  plaintiffs  are  entitled  to  recover,  and 
there  should  be  a  new  trial. 

If,  however,  these  defendants  were  not  partners,  or  even 
if  they  were  partners,  if  the  plaintiffs  did  not  or  would  not 
deal  with  them,  but  dealt  with  Gunn  and  the  other  lum- 
berers personally,  then  the  verdict  has  been  rightly  found, 
and  ought  not  to  be  disturbed. 

It  is  further  contended  by  the  plaintiffs  that  there  has 
been  such  a  mis-direction  by  the  learned  Chief  Justice  that 
there  must  be  a  new  trial,  because  of  the  admission  of  James 
Patton  as  a  witness  for  the  defendants,  whose  evidence 
materially  influenced  the  jury  in  the  conclusion  which  they 
came  to ;  and  that  if  this  court  is  of  opinion  there  was  a 
partnership  between  the  defendants,  there  must  also  be  a 


338  HILARY  TERM,  28  VIC.  1865. 

new  trial,  because  it  was  a  question  of  law  whether  there 
was  a  partnership  or  not,  and  should,  therefore,  have  been 
decided  by  the  Chief  Justice  at  the  trial,  and  not  have  been 
left  to  them  to  find  as  a  fact. 

We  think  the  agreements  between  Patton  &  Co.  and 
Gunn,  Snyder  and  MacAdams,  do  not  constitue  a  partner- 
ship between  Patton  &  Co.  and  these  persons  severally. 
There  was  no  common  capital  or  joint  stock,  which  is  often 
an  important  circumstance  when  it  is  doubtful  whether 
there  is  a  partnership  or  not,  or  whether  one  was  intended 
or  not,  although  a  joint  capital  is  not  of  itself  an  essential 
portion  of  a  partnership  agreement.  Nor  is  there  any  con- 
tribution to  be  made  by  these  lumberers  for  any  losses  which 
may  be  sustained  ;  nor  do  they  properly  share  in  any  of  the 
profits.  They  are  bound  to  manufacture  and  get  out  so 
much  timber  for  Patton  &  Co. ;  the  cost  of  it,  when  it  reaches 
Toronto,  is  not  to  exceed  eight  pence  currency,  or  there- 
abouts, per  cubic  foot,  and  not  to  exceed  ten  pence  currency, 
or  thereabouts,  per  cubic  foot,  when  delivered  at  Quebec, 
provided  there  is  no  wreck  ;  "  and  on  its  arrival  in  Quebec 
it  is  to  be  taken  to  account  by  Patton  &  Co.,  who  will 
charge  themselves  therewith  as  a  sale  to  themselves,  at  the 
rate  of  one  shilling  currency  per  cubic  foot,  and  who  will 
be  entitled  to  a  commission  of  five  per  cent,  out  of  the  pro- 
ceeds thereof  for  their  trouble  and  agency  in  the  matter ; 
and  in  consideration  of  the  services  to  be  rendered  by  A. 
Gunn,  the  said  Duncan  Patton  &  Co.  promise  to  pay  him 
the  one-half  of  the  profits,  which  may  be  made  on  the  timber, 
over  and  above  the  cost  thereof,  up  to  the  price  of  one  shil- 
ling per  foot,  the  profits  to  be  reckoned  after  deducting  all 
advances,  interest,  commissions  of  sale  and  other  charges 
and  expenses  incurred  in  the  premises." 

So  that  under  no  circumstances,  excepting  as  to  the  elm, 
oak,  and  red  pine,  do  the  lumberers  get  more  than  one-half 
of  the  profits  between  one  shilling  currency  per  cubic  foot, 
which  is  the  maximum  allowance  to  be  accounted  for  to 
them,  and  the  cost  of  the  timber  after  deducting  all  advances, 
interest,  commissions  of  sale,  and  other  charges  and  expen- 
ses ;  and  under  no  circumstances  do  they  participate  in  any 
of  the  losses  further  than  these  losses  or  charges  may  encroach 
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upon  or  destroy  the  anticipated  or  expected  difference  of 
any  sum  less  than  one  shilling  per  cubic  foot,  as  the  total 
cost  of  the  timber,  and  the  maximum  price  of  it  at  one  shil- 
ling per  foot. 

The  whole  scope  and  purpose  of  the  agreements  appear  to 
have  been  to  avoid  constituting,  even  constructively,  a  part- 
nership with  the  lumberers.  The  agreement  of  Gunn's 
before  referred  to  shews,  that  he  was  to  manufacture  and 
get  out  the  timber  under  his  own  personal  care  ;  that  it  was 
to  be  marked  G.  &  P.,  not  as  representing  Gunn  &  Patton's 
timber,  but  as  representing  Patton  &.  Co.'s  timber,  and  not 
Gunn's ;  that  it  was  to  be  Patton  &  Co.'s  property  ;  that  it 
was  to  be  delivered  by  Gunn  to  Patton  &  Co.  at  Quebec ; 
that  Patton  &  Co.  should  make  Gunn  all  advances  to  enable 
him  to  manufacture  and  bring  the  timber,  to  Quebec  ;  that 
Gunn  w~as  to  pay  interest  on  such  advances ;  that  Patton  & 
Co.  were  to  take  the  timber  themselves  as  on  a  sale  at  Quebec 
at  one  shilling  per  foot ;  that  in  consideration  of  Gunn's 
services,  Patton  &  Co.  were  to  pay  him  the  half  of  the  pro- 
fits, if  any,  between  the  cost  of  the  timber,  after  deducting 
all  expenses,  and  one  shilling  per  cubic  foot ;  and  if  Gunn 
should  not  progress  with  the  manufacture  of  the  timber  to 
the  satisfaction  of  Patton  &  Co.,  or  should  he  fail  in  his 
agreement  in  any  particular,  then  Patton  &  Co.  were  to  be 
at  liberty  to  discontinue  all  further  advances. 

Gunn's  position  then  was  merely  that  of  a  contractor 
with  Patton  &  Co.,  and  that  contract  was  one  substantially 
of  hiring  and  service.  He  was  bound  to  furnish  them  with 
so  much  timber,  which  was  to  be  their  property,  the  final 
delivery  of  which  was  to  be  made  in  Quebec  ;  and  to  enable 
him  to  do  this  they  were  to  supply  him  with  all  the  neces- 
sary advances  in  money  and  provisions,  and,  in  considera- 
tion of  his  services,  to  give  hiin  half  of  the  profits,  if  any, 
between  the  cost  price  in  Quebec,  after  deducting  all  charges, 
and  the  sum  of  one  shilling  per  cubic  foot. 

Gunn  was  in  no  respect  a  partner  with  Patton  &  Co : 
this  has  been  studiously  guarded  against.  He  got  their 
capital,  he  invested  it  in  timber  for  them,  and  for  his 
services  he  was  to  be  remunerated  according  to  an  estimated 
rate,  based  upon  certain  anticipated  profits,  if  there  happened 
to  be  any. 
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There  is  here  an  absence  of  all  community  of  interest  in 
the  general  and  final  result  of  the  enterprise :  his  claim  is 
bounded  to  one  shilling  per  foot,  however  much  beyond  this 
may  be  got  for  it :  he  is  liable  for  no  losses  beyond  that 
sum,  and  he  has  no  interest  in  or  share  of  the  capital  or 
advances  made :  his  whole  contribution  was  his  personal 
services,  and  for  these  he  was  to  be  paid  in  a  manner  which 
he  had  specially  assented  to,  and  which  made  him  inte- 
rested, as  well  as  Patton  &  Co.,  in  getting  the  timber  to 
Quebec  at  as  low  a  price  as  possible. 

The  case  of  Stocker  v.  BrocMebcmk  (3  McK  &  G.  250) 
seems,  if  authority  be  required,  to  put  this  beyond  any  kind 
of  doubt.  There  the  plaintiff,  a  patentee,  agreed  with  the 
defendants,  who  were  partners  and  the  licensees  of  his 
patent,  to  serve  them,  as  manager  of  their  business,  at  such 
a  salary  as  should  be  equal  to  40  per  cent,  of  the  nett 
profits:  the  plaintiff  afterwards  set  up  he  was  a  partner 
with  the  defendants. 

The  Lord  Chancellor  said :  "  The  contract  is  in  express 
terms  one  of  hiring  and  service ;  and  the  question  is,  whether, 
in  the  absence  of  every  incident  of  partnership  except  that 
of  sharing  in  the  profits,  that  circumstance  constitutes  a 
partnership ;  and  I  am  of  opinion,  on  principle  and  autho- 
rity, that  it  does  not.  There  is  nothing  in  common 
between  the  parties — neither  capital,  liability,  nor  partici- 
pation or  loss.  *  *  *  The  contract  throughout  speaks  of 
service,  and  requires  him  to  obey  directions  at  the  peril  of  a 
determination  of  the  contract.  *  *  *  Whether  the 
plaintiff  was  to  be  paid  1  per  cent,  upon  the  profits,  or  40 
per  cent.,  would  make  no  difference  on  principle ;  and  if  the 
40  per  cent,  were  but  a  mode  of  measuring  the  amount  of 
wages,  salary,  or  remuneration,  I  do  not  think  that  its  being 
contingent  upon  profits  has  any  effect  in  creating  a  partner- 
ship." 

And  this,  I  think,  disposes  also  of  any  question  which 
could  arise  as  to  the  relation  of  the  parties  with  respect  to  the 
elm,  oak,  and  red  pine  timber,  because  the  only  difference 
between  the  provisions  of  the  agreement  applying  to  the 
two  classes  of  timber  is,  that  the  total  profits  of  the  last 
kind  were  to  be  divided  equally  between  the  parties ;  but 
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this  mere  distribution  of  profits,  as  we  have  seen,  is  not  the 
only,  nor  a  certain  or  conclusive,  test  of  the  fact  of  a  part- 
nership. 

I  refer  also  to  the  cases  of  Wheatcroft  et  al.  v.  Hickman 
(9  C.  B,  K  S.  47) ;  Kilshaw  v.  Jukes  (9  Jurist.  K  S.  1231) ; 
and  Re  The  English  and  Irish  Church  Society  (8  L.  J.  N.  S. 
724),  as  containing  the  latest  and  most  authoritative  exposi- 
tion of  the  law  and  principles  of  partnership. 

It  has  only  been  necessary  to  consider  this  agreement  as 
to  its  operative  effect  between  Patton  &  Co.  and  the  re- 
spective lumberers,  and  not  as  between  these  parties  con- 
jointly and  third  parties,  such  as  the  plaintiffs;  because, 
even  if  as  to  such  strangers  a  partnership  could  be  made 
out,  it  could  have  no  influence  whatever  on  this  suit,  inas- 
much as  the  question  so  presented  would  be  one  simply  of 
non-joinder,  and  that  has  not  been  set  up  here  as  a  defence. 

In  the  construction  of  this  document,  too,  as  between  the 
immediate  parties,  and  presuming  that  the  name  of  Duncan 
Patton  &  Co.  did  not  in  such  agreement  include  the  other 
defendants,  composing  the  firm  of  Noad  &  Co.,  we  must 
bear  in  mind  that  nearly  a  year  before  that  time,  Patton  & 
Co.  and  Noad  &  Co.  had,  as  it  is  contended,  entered  into  a 
partnership  for  the  purpose  of  carrying  on  just  such  tran- 
sactions as  those  which  were  subsequently  entered  into  with 
these  lumberers. 

So  that  if  such  a  partnership  existed  between  these  de- 
fendants, then,  as  the  lumberers  did  not  know  JSToad  &  Co., 
and  Noad  &  Co.  did  not  know  the  lumberers,  when  the 
agreement  of  November,  1860,  was  entered  into,  there  could 
have  been  no  partnership  formed  in  which  these  lumberers, 
or  any  of  them,  were  partners  conjointly  with  all  of  these 
defendants. 

Both  the  plaintiffs  and  defendants  admit  there  was  a 
partnership  between  the  defendants;  but  the  defendants 
say  that  that  was  merely  a  subsidiary  partnership  to  the  prin- 
cipal one  between  Patton,  as  the  firm  of  Duncan  Patton 
&  Co.,  and  the  lumberers  ;  while  the  plaintiffs  say  that  the 
subsidiary  partnership,  if  there  was  one  at  all,  was  between 
Patton  and  the  lumberers,  and  the  principal  one  between 
that  which  was  formed  between  the  defendants;  or,  the 
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plaintiffs  say,  that  at  any  rate  the  partnership  must  have 
been  between  all  of  the  parties,  lumberers  and  defendants. 

"We  think  there  was,  as  the  parties  admit,  a  partnership 
formed  between  the  defendants  covering  these  transactions. 
We  think  this  was  the  principal  partnership,  assuming  that 
any  other  was  formed.  We  think  that  when  Mr.  Patton 
entered  into  the  agreements  of  November,  1860,  with  the 
lumberers,  he  dealt  with  them  as  the  agent  (whether  they 
knew  it  or  not  is  of  no  consequence  at  present)  of  the  two 
firms  of  Patton  &  Co.  and  Noad  &  Co.,  under  their  new 
partnership  arrangement  of  December,  1859,  by  the  name 
of  Duncan  Patton  &  Co.,  and  that  there  were  additional 
reasons  why  the  agreements  of  November,  1860x  could  not 
constitute  a  partnership  of  any  kind  with  the  lumberers,  so 
far  as  these  defendants,  or  any  of  them,  are  or  is  concerned. 

We  say  again,  to  avoid  any  such  apprehension,  that  we 
construe  these  agreements  of  November,  1860,  so  far  as  they 
are  applicable  to  the  immediate  parties,  as  inter  se,  and  not 
as  bearing  upon  and  governing  third  parties. 

We  have  said  that  we  think  a  partnership  was  formed 
between  the  two  firms  of  D.  Patton  &  Co.  and  H.  J.  Noad 
&  Co. ;  and  we  think  the  agreement  has  only  to  be  read  to 
be  convinced  that  such  was  its  effect  and  the  intention  of 
the  parties. 

The  agreement  states,  that  the  parties  had  agreed  to  carry 
on  and  enter  into  certain  lumber  transactions  on  joint  account 
for  three  years.  Then  they  provide  for  having  a  joint  capital 
to  carry  on  such  joint  lumber  transactions,  and  that  all 
advances  on  joint  account  shall  bear  interest.  Then  the 
cove,  for  which  a  rental  of  £750  at  least  per  annum  was  to 
be  paid  to  Patton  &  Co.,  and  the  returns  from  the  use  of  the 
cove,  were  to  be  on  joint  account;  and  the  rental  was  to  be 
paid  out  of  the  profits  of  the  joint  account. 

Any  of  the  parties,  as  might  be  decided  on,  might  contract 
for  furnishing  timber  for  their  joint  interest,  and  all  expenses 
were  to  be  charged  to  the  joint  account.  The  profits  or 
loss  of  the  joint  business  were  to  be  divided  between  the 
parties  in  certain  proportions.  The  commissions,  charge, 
and  profits  accruing  from  the  present  joint  account,  or  in 
any  way  to  be  derived  from  the  business  to  be  transacted 
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under  this  agreement,  were  to  be  shared  and  divided  equally. 
There  is  also  provision  for  an  arbitration  in  case  of  any 
difference  in  relation  to  their  joint  transactions. 

Then  the  agreement  of  January,  1861,  provides,  that  of 
Gunn's,  Snyder's,  and  Mac  Adam's  accounts,  D.  Patton  &  Co. 
should  receive  one-third,  James  Patton  one-third,  and  Noad 
&  Co.  one-third. 

I  think  it  is  impossible  to  say  that  the  agreement  of 
December,  1859,  does  not  create  a  partnership :  the  whole 
purpose  and  object  of  it  were  to  constitute  a  partnership  ; 
and  it  is  not  necessary  that  the  very  words  "  partner,"  or 
"  partnership,"  should  have  been  used  to  effect  that  end : 
Greenham  v.  Gray,  (4  Ir.  C.  L.  Kep.  501). 

In  Brett  v.  Beofowith,  (3  Jur.  N.  S.  31,)  the  agreement 
was,  "to  take  a  joint  share  of  your  personal  underwriting 
risks  effected  at  Lloyds,  paying  or  receiving  sums  according 
to  the  result  of  the  said  accounts."  The  Master  of  the  Rolls 
said,  "  What  is  the  meaning  of  taking  a  joint  share  in  a  per- 
sonal risk  according  to  the  account  of  any  particular  transac- 
tion, of  course  assuming  it  not  to  be  illegal?  It  is  that 
Beckwith  should  share  the  profit  and  loss  in  such  transac- 
tion :  that  by  itself  would  constitute  a  partnership." 

I  entertain  no  doubt  about  this  being  the  effect  of  the 
agreement  of  December,  1859.  Then  the  later  agreement 
of  January,  1861,  left  Noad  &  Co.  still  with  their  one-third 
share  ;  but  it  reduced  D.  Patton  &  Co.'s  share  to  one-third, 
and  it  conferred  upon  James  Patton  the  other  one-third 
share.  This  agreement,  even  if  constituting  James  Patton 
a  partner  with  the  former  partners,  Patton  &  Co.  and  Noad 
&  Co.,  can  make  no  difference  in  this  suit  as  to  who  should 
be  the  defendants,  because  there  has  been  no  plea  in  abate- 
ment ;  and  whether  any  one  else  is  liable  or  not  is  now  of  no 
consequence,  if  these  defendants  are  liable. 

These  defendants  we  hold,  therefore,  to  have. been  partners 
in  the  transactions  in  question,  and  as  such  partners  they 
have  been  rightly  sued  in  this  action,  if  the  plaintiffs  dealt 
with  them  and  not  with  the  individual  lumberers. 

We  should  first,  however,  dispose  of  the  question  of  the 
admissibility  or  non-admissibility  of  J  as.  Patton's  evidence, 
for  his  evidence  is  very  material  on  this  point.    It  appears 
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from  the  notes  of  the  trial  that  he  was  examined  on  his  voir 
dire.  He  said :  "  I  have  no  direct  interest  in  this  suit  what- 
ever. I  have  an  indirect  interest,  if  my  father  choose  to 
give  me  any.  1  am  not  a  partner  in  Duncan  Patton  &  Co. 
If  the  plaintiffs  recover,  I  may  not  get  any  share  of  the 
profits:  if  they  do  not  recover,  I  may  get  some  of  the 
adventure.  If  there  is  a  loss  I  will  be  liable  to  contribute 
with  these  parties  for  the  loss.  I  have  other  transactions 
with  Patton  &  Co.  and  Noad  &  Co.  than  these,  out  of  which 
ths  matter  arose,  and  I  may  be  called  on  to  contribute  to 
their  loss  if  the  defendants  fail." 

Upon  this  he  was  admitted  as  a  witness,  and  was  sworn 
in  chief. 

In  Hitchcock  v.  Cronlcite,  (15  U.  C.  Q.  B.  157),  the  Chief 
Justice  was  of  opinion  that  the  partner  of  the  plaintiff  was 
properly  received  as  a  witness,  because  not  being  a  party  to 
the  record  the  objection  to  his  evidence  was  reduced  to  a 
mere  pecuniary  interest,  which  is  no  longer  an  objection, 
and  that  such  an  action  hardly  came  within  the  meaning  of 
the  exception  of  persons  therein  mentioned. 

In  White  v.  Wycott,  (1  U.  C.  C.  P.  320),  one  of  two  part- 
ners sued  alone  for  a  debt  was  ruled  to  be  a  good  witness 
for  his  co-partner  who  was  sued,  upon  the  name  of  the  wit- 
ness being  endorsed  on  the  record,  under  the  7  ¥m.  IY. 
ch.  3,  and  by  force  of  the  Statute  12  Vic.  ch.  70. 

These  decisions  and  the  authorities  there  referred  to  dis- 
pose of  this  question,  and  rendered  James  Patton  a  compe- 
tent witness  for  his  co-defendants,  as  he  would  have  been  at 
the  common  law  upon  mutual  releases  being  given  :  Wilson 
v.  Hirst,  (4  B.  &  Ad.  760).  Before  the  passing  of  these 
Statutes  the  plaintiff  could  always  have  called  the  un-sued 
partner  of  the  defendant  as  a  witness :  Blacket  v.  Weir,  (5 
B.  &  C.  385) ;  Hall  v.  Curzon,  (9  B.  &  C.  646) ;  but  the 
defendant  could  not  have  called  his  own  co-partner  as  a  wit- 
ness for  him :  Evans  v.  Yeatherd,  (2  Bing.  133) ;  Simons  v. 
Smith,  (K.  &  M.  29).  We,  therefore,  think  James  Patton 
was  rightly  admitted  as  a  witness  for  the  defendants. 

The  only  remaining  question  is,  to  whom  was  credit  given 
for  the  freight  by  the  plaintiffs,  or  with  whom  did  they  deal 
as  their  debtors  or  customers  ?    The  fact  of  the  plaintiffs 
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having  kept  the  accounts  during  the  season  of  carrying  in 
the  names  of  the  respective  lumberers,  is  admitted,  but  it  is 
stated  that  the  accounts  were  so  kept  at  the  request  of,  and 
for  the  convenience  of,  the  defendants,  for  the  purpose  of 
enabling  them  more  conveniently  to  deal  and  finally  settle 
with  these  different  persons. 

The  defendants  deny  this  positively,  and  allege  that  while 
they  strongly  wished  the  plaintiffs  to  keep  their  accounts 
with  themselves  in  their  own  name,  the  plaintiffs  refused  to 
do  so,  and  deliberately  objected  to  keep  their  accounts  with 
Gunn  and  the  others  directly.  Whichever  way  this  fact 
may  really  be,  is  not  absolutely  conclusive,  although  it  may 
be  likely  to  be  very  instrumental  in  determining  the  result : 
Bottomley  v.  Nuttall,  (5  C.  B.  K  S.  122).  So  far  as  we  can 
form  an  opinion  from  the  other  circumstances  in  the  case, 
we  should  be  disposed  to  think  the  plaintiff's  view  of  it 
should  receive  a  more  careful  consideration  from  another  jury. 

There  can  be  no  question  that  it  was  the  very  greatest 
convenience  to  all  parties  concerned  dealing  with  the  plain- 
tiffs, that  each  distinct  lot  of  timber  should  be  separately 
distinguished,  and  separate  accounts  kept  concerning  it. 
This  was  for  the  benefit  of  the  lumberers,  because  it  enabled 
them  more  easily  to  arrange  their  respective  accounts ;  and 
it  was  for  the  benefit  of  the  defendants,  because  it  enabled 
them  more  readily  to  settle  with  the  lumberers ;  and  it  was 
also  for  the  further  benefit  of  the  defendants,  by  enabling 
Patton  &  Co.  and  ISToad  &  Co.  to  settle  their  partnership 
accounts  more  satisfactorily  among  themselves.  Accord- 
ingly, we  find  that  every  stick  of  timber  was  to  have  been 
marked,  not  only  with  the  defendant's  name,  although  they 
were  the  owners  of  it,  but  with  the  name  of  the  lumberer 
also  ;  thus,  "  G.  &  P.,"  as  representing  Gunn  the  manufac- 
turer, and  Patton  &  Co.  the  owners.  In  this  manner  any 
stick  could  be  traced  from  the  time  of  its  manufacture  till 
its  final  appropriation  on  shipboard,  or  otherwise,  at  the 
port  of  Quebec. 

And  we  also  find  that  the  partnership  agreement,  of 
December,  1859,  between  the  defendants,  provides  that  Pat- 
ton &  Co.  should  keep  proper  books  of  account,  in  which 
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all  transactions  shall  be  distinctly  and  separately  shewn,  &c., 
which  would  compel  Patton  &  Co.  to  keep  such  large  trans- 
actions as  those  with  Gunn,  Snyder,  and  Mac  Adam,  not 
lumped  together,  but  distinctly  and  separately. 

So,  again,  in  the  memorandum  of  partnership  dated  in 
January,  1861,  it  is  provided  that  the  accounts  carried  on 
by  Allan  Gunn,  Jacob  Snyder,  Alexander  MacAdam,  shall 
be  divided  in  a  particular  proportion,  thus  making  an  addi- 
tional provision  and  declaration,  that  distinct  and  separate 
accounts  should  have  been  kept  with  each  of  these  persons. 
Then,  again,  the  plaintiffs  had  the  lien  on  all  this  timber, 
which  they  might  have  enforced  unless,  and  until,  they  were 
paid  the  freight.  This  lien  they  always  exercised  in  their 
dealings  with  Gunn  and  Snyder  with  whom  they  dealt  in 
previous  years,  and  they  had  never  dealt  with  MacAdam 
before  this  year.  Why  then  did  they  make  this  important 
change  in  their  transactions  of  this  year  ?  or  would  they 
have  been  likely  to  allow  their  accounts,  to  the  extent  of 
$16,000,  to  have  accumulated  against  such  persons  as  these 
lumberers. 

JSTow  with  which  of  the  two  statements,  that  made  by  the 
plaintiffs,  or  that  made  by  the  defendants,  do  these  accom- 
panying and  collateral  facts  the  most  agree  ?  We,  certainly, 
think  with  that  of  the  plaintiffs',  thus  casting  the  direct 
liability  of  this  freight  upon  the  owners  and  contractors  of 
the  timber,  and  upon  those  who  were  to  furnish  all  the 
advances  for  the  purpose  of  carrying  it  to  Quebec.  Under 
these  circumstances,  the  letter  of  the  28th  of  October,  1861, 
written  by  Mr.  Jeffrey,  and  signed  by  Duncan  Patton, 
agent,  thus  bringing  both  of  the  firms  constituting  the  part- 
nership in  question  into  direct  communication  with  the 
plaintiffs  upon  these  very  transactions,  seems  to  be  quite 
conclusive. 

The  defendants  by  that  letter  admit  that  the  plaintiffs 
have  drawn  three  drafts  for  the  three  accounts  against 
Gunn,  Snyder,  and  MacAdams.  Then  they  say  before  accept- 
ing these  drafts  they  should  like  a  detailed  account  shewing 
how  these  balances  arise,  when,  if  upon  examination,  they 
Are  correct,  it  will  be  paid  or  the  bills  accepted. 
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It  is  impossible  to  reconcile  this  with  the  defendants' 
•Statement,  that  the  plaintiffs  would  not  deal  with  the  defen- 
dants at  all,  and  it  does  very  strongly  agree  with  the  plain- 
tiffs' statement,  that  the  three  accounts  were  to  be  kept 
-distinct  and  for  the  defendants'  convenience  in  the  names  of 
the  lumberers  ;  but  yet  that  the  defendants  were  to  be  the 
debtors  and  customers  of  the  Railway  Company,  and  were 
to  pay  the  amounts  of  these  separate  accounts  as  previously 
liable,  while  the  letters  from  the  plaintiffs  to  Gunn  are 
quite  reconcilcable  with  the  fact  of  the  defendants'  being  the 
real  debtors,  because  the  lumberers  were  on  the  spot  and 
could  be  conveniently  applied  to  by  the  plaintiffs,  and  they 
did  in  fact,  as  it  Was  their  business,  disburse  and  apply  the 
funds  of  the  defendants  in  paying  all  such  charges. 

There  are  many  other  facts  which  might  have  been  com- 
mented on  on  both  sides,  but  it  is  unnecessary  to  do  so :  we 
tiave  been  obliged,  however,  to  say  as  much  as  we  have  said 
In  order  to  explain  the  conclusion  we  have  come  to  upon 
this  rule. 

We  think  the  verdict  is  very  unsatisfactory,  and  that  the 
t3ase  was  not  properly  submitted  on  either  side  to  the  con- 
sideration of  the  learned  Chief  Justice  at  the  time  ;  and  it 
could  not,  therefore,  have  gone  as  fully  and  correctly  to  the 
jury  as  it  ought  to  have  done.  There  was  not,  in  our 
opinion,  any  misdirection  whatever:  the  meaning  of  the 
writings  between  these  defendants  was  rightly  explained  to 
the  jury ;  and  it  was  no  misdirection  that  the  Chief  Justice 
did  not  tell  the  jury,  as  he  was  pressed  to  do,  that  there  was 

partnership-,  or  rather  three  partnerships,  formed  between 
these  defendants  and  the  different  lumberers. 

We  cannot,  however,  relieve  the  plaintiffs  except  upon 
the  terms  of  paying  the  costs  of  the  day.  The  rule  will, 
therefore,  be  absolute  for  a  new  trial  upon  the  payment  of 
•costs  by  the  plaintiffs. 

Rule  absolute  for  new  trial  on  payment  of  costs. 
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Lease-" Renewal — Compensation  for  improvements — Mode  of  valuation-— Con 
struction  of  the  naked  expression  "month." 

M.  leased  certain  premises  to  E.  for  twenty-one  years,  covenanting  that  if 
E.,  his  executors,  administrators,  or  assigns,  should  desire  to  renew  said  term 
(three  month's  notice  haying  Been  first  given),  the  rent  for  the  extended 
period  should  be  fixed  by  arbitration ;  that  if  M.  neglected  to  seal  and 
deliver  a  new  lease  upon  the  terms  agreed  on,  M.,  his  heirs,  and  assigns, 
would  pay,  or  cause  to  be  paid  at  a  fair  valuation  to  E.  for  all  buildings  or 
improvements  put  upon  the  premises,  excepting  those  erected  at  the  date 
of  the  lease  ;  that  if  M.  neglected  or  refused  to  pay  within  one  month  for 
such  improvements,  the  lease  should  be  deemed  and  considered  to  be 
renewed  for  twenty-one  years  longer  at  the  same  rent  as  before.  M.  devised 
the  premises  in  question  to  the  plaintiffs,  or  some  of  them.  E.  sub-let  to  H. 
B.  W„-  reserving  a  reversion,  and  subsequently  assigned  to  defendant,  hav- 
ing previously,  and  about  three  months  before  its  expiration,  made  a  claim 
in  writing  for  a  renewal  of  the  term.  Defendant  notified  the  plaintiffs 
before  the  expiry  of  the  term  of  his  purchase  of  the  lease,  and  his  readi- 
ness to  submit  to  arbitration  as  to  the  improvements  made  during  the 
term.  N.,  one  of  the  plaintiffs,  replied  on  their  behalf  that  the  devisees 
would  not  renew,  and  requested  defendant  to  point  out  the  improvements 
made  by  E.  and  defendant,  with  a  view  to  arbitration  if  necessary.  No 
improvements  of  any  kind  had  been  made  by  E.  prior  to  the  sub-lease,  nor 
by  defendant  since  ths  assignment,  but  all  had  been  done  by  EL  B.  W. 
during  his  sub-tenancy,  he  having  erected  several  buildings  in  addition  to 
those  already  on  the  premises.  Eo  demand  of  possession  was  made  other 
than  that  contained  in  the  reply  to  defendant's  notice. 

Held,  on  ejectment  brought  by  the  plaintiffs,  that  the  refusal  by  the  latter  to 
renew  the  lease  was  a  refusal  to  settle  a  new  rent  and  to  execute  a  new 
lease,  and  a  discharge  to  defendant  from  all  necessary  precedent  acts  for 
that  purpose ;  that  this  discharge  entitled  him  to  compensation  for  improve- 
ments, and  to  the  constructive  renewal  of  the  lease  on  failure  of  plaintiffs 
to  pay  for  them ;  that  the  improvements  to  be  paid  for  were  not  those  that 
might  be  made  by  E.  alone,  but  by  any  person  claiming  under  him  having 
the  right  to  make  them,  and  that  H.  B.  W.  having  had  that  right,  and  the 
improvements  made  by  him  not  having  been  paid  for  by  plaintiffs,  the  lease 
must  be  deemed  to  be  renewed,  which  could  only  be  done  by  its  operating 
in  favor  of  defendant,  the  assignee  of  E. 

Held,  also,  that,  the  lease  not  providing  for  the  mode  of  valuation,  the  plain- 
tiffs might  have  made  it  and  tendered  the  amount  to  defendant,  subject  to 
determination  by  a  jury  as  to  its  fairness  and  reasonableness,  in  case  of 
defendant's  refusal  to  accept  it;  but  that  the  defendant's  omission  to  have 
the  valuation  made  gave  the  plaintiffs  no  right  to  eject. 

Held,  also,  .that  though  under  the  circumstances  of  the  case  it  might  be  said 
that  plaintiffs  were  entitled  to  the  month  next  after  the  expiry  of  the  old 
lease  within  which  to  pay  for  the  improvements,  and  though  they  had 
brought  their  action  within  the  month,  which  must  mean  a  lunar  month, 
and  would,  therefore,  have  been  entitled  to  a  judgment  in  their  favour,  if 
they  had  had  the  right  of  entry  during  this  month,  however  subject  to  be 
restrained  from  enforcing  their  judgment  on  the  determination  of  that  right 
of  entry  before  the  execution  of  a  writ  of  possession ;  yet,  that  during  this 
month,  or  until,  at  any  rate,  paid  for  the  improvements,  or  pending  nego- 
tiation respecting  the  improvements,  defendant  could  not  be  treated  as  a 
trespasser ;  but  that  he  had  such  an  inchoate  right  in  the  land,  which 
might  be  converted  into  an  absolute  estate  for  a  further  term  of  twenty-one 
years,  as  entitled  him  to  continue  in  possession,  particularly  in  the  absence 
of  any  unequivocal  demand  to  deliver  up  possession,  or,  at  any  rate,  to 
enter  on  30th  June,  1864,  the  very  next  day  after  the  commencement  of 
the  action ;  and  even  if  plaintiffs  could  have  maintained  ejectment  during 
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tthe  twenty-eight  days  against  the  defendant,  the  subsequent  accrual  of  the 
latter' s  legal  estate,  by  the  plaintiffs'  failure  to  pay,  would  have  related 
back  to  the  expiration  of  the  lease,  as  the  date  of  the  commencement  of 
the  renewed  term. 

Distinction  between  a  lease  of  this  kind  and  the  ordinary  lease,  where  a 
renewal  is  claimable  and  is  claimed,  observed  upon. 

This  was  an  action  of  ejectment  to  recover  possession  of 
^a  frame  house,  messuage  vor  tenement,  with  the  appurte 
nances,  situate  on  the  east  side  of  Yonge  Street,  in  the  city 
of  Toronto,  together  with  the  yard  and  garden,  55  feet  in 
front  by  208  feet  in  depth,  and  the  appurtenances  thereunto 
belonging. 

The  defendant,  George  J.  Williams,  appeared  and  defen- 
ded for  the  whole  of  the  premises  :  the  other  defendant  did 
not  appear. 

The  plaintiffs  claimed  title  as  the  devisees  under  the  last 
will  and  testament  of  John  Mcintosh,  deceased. 

The  defendant,  George  J.  Williams,  besides  denying  the 
plaintiffs'  title,  asserted  title  in  himself  by  virtue  of  an 
indenture  of  lease,  bearing  date  the  29th  of  May,  1843, 
made  by  the  said  John  Mcintosh  to  one  Thomas  Elliott, 
and  an  assignment  of  the  said  lease,  bearing  date  the  23rd 
of  March,  1864,  made  by  the  said  Thomas  Elliott  to  the  said 
George  J.  Williams. 

The  cause  was  tried  before  Mr.  Justice  Jolm  Wilson,  at 
the  last  fall  assizes  for  the  city  of  Toronto,  when  a  verdict 
was  found  for  the  defendant,  with  leave  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them,  if  the  court  should  be  of 
opinion  that  the  plaintiffs,  upon  the  evidence,  were  entitled 
to  recover. 

The  following  facts  were  stated  and  admitted  between  the 
parties  at  the  trial : 

John  Mcintosh,  on  the  29th  of  May,  1843,  demised  the 
premises  to  Thomas  Elliott  for  twenty-one  years  from  the 
1st  of  June,  1843. 

John  Mcintosh,  by  his  will  dated  the  19th  of  July,  1849, 
devised  the  premises  to  the  female  plaintiffs. 

Thomas  Elliott,  by  writing  dated  the  8th  of  October, 
1845,  sub-let  the  premises  to  H.  B.  Williams,  the  father 
of  the  defendant,  to  hold  from  the  18th  of  December,  1845, 
till  the  29th  of  May,  1B6£ 
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Elliott,  on  the  23rd  of  March,  1864:,  assigned  the  premises; 
to  the  defendant,  and  while  still  lessee  of  the  reversion,  and 
about  three  months  before  the  end  of  term,  Elliott  wrote  & 
letter  to  the  plaintiffs  claiming  a  renewal  of  the  term. 

The  defendant,  on  the  24th  of  March,  1864,  sent  a  letter 
to  the  plaintiffs,  stating  that  he  had  purchased  the  lease  and 
the  right  of  renewal,  and  that  he  was  prepared  for  arbi- 
tration. 

Nudel,  on  behalf  of  the  plaintiffs,  on  the  10th  of  May,,, 
1864,  wrote  to  the  defendant,,  that  the  devisees  had  decided 
not  to  renew  the  lease,  and  requested  the  defendant  to 
point  out  what  improvements,  if  any,  had  been  made  by 
Elliott  during  his  tenancy,  that  the  question  of  their  value 
might,  if  necessary,  be  referred  to  arbitration ;  and  stated 
that  the  improvements  made  by  the  defendant  since  the 
assignment  to  him  would  also  be  the  subject  of  arbitration.. 

Messrs.  Morrison  &  Sampson,  on  behalf  of  the  defen- 
dant, on  the  19th  of  May,  1864,  wrote  a  letter  to  Messrs^, 
Cameron  &  McMichael,  acting  for  the  plaintiffs,  stating; 
that  they  had  been  instructed  to>  act  for  the  defendant  in 
procuring  a  renewal  of  the  lease ;  that  a  plan  and  estimate 
of  the  improvements  had  been  made  by  the  defendant  and 
delivered  to  JSTudel ;  that  from  the  technical  grounds  Nudel 
had  taken,  they  imagined  an  arbitration  would  be  necessary 
to  settle  the  matter  ;  and  that  they  had  asked  Nudel  to* 
name  his  arbitrator,  which  request  they  now  repeated,  and 
that  they  now  named  Mr.  Sheard  as  the  arbitrator  for  the 
defendant. 

Messrs.  Cameron  &  McMichael,  on  behalf  of  the  plain- 
tiffs, on  the  27th  of  May,  1864,,  wrote  a  letter  to  Messrs... 
Morrison  &  Sampson,  the  solicitors  of  the  defendant,  stating, 
that  the  request  made  to  the  defendant  by  Nudel  in  his. 
letter  of  the  10th  inst.  was,  that  the  defendant  would  point 
out  any  improvements  made  by  Elliott,  and  that  they  did 
not  enquire  for  those  which  any  person  might  have  put  on 
the  place  without  authority  from  Elliott,  and  without  being 
in  privity  with  him ;  that  as  soon  as  any  improvements 
mentioned  in  the  lease  had  been  pointed  out,  the  plaintiffs, 
were  prepared  to  pay  for  them  at  a  valuation,  as  named  in 
the  lease ;  and  if  an  arbitration  were  required  to  estimate^ 
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the  value,  the  plaintiffs  would  have  no  difficulty  in  joining 
in  arbitration ;  but  they  were  not  required  by  the  lease,  nor 
did  they  feel  disposed,  to  refer  to  an  arbitrator  what  they 
(M.  &  S.)  called  a  technical  question,  being  in  reality  a 
question  of  law,  which  no  arbitrator  was  competent  to 
decide  ;  that  there  could  be  no  objection  to  have  the  build- 
ings, for  which  compensation  was  claimed,  valued,  and  all 
facts  respecting  them  stated,  either  in  a  special  case,  or  by 
an  arbitrator  or  referee  authorized  to  report  the  facts,  and 
the  opinion  of  a  court  of  law  then  taken  as  to  the  plain- 
tiffs' liability  ;  that  for  whatever  amount  the  plaintiffs  were 
really  liable,  they  were  willing  at  once  to  make  compensation. 

This  suit  was  commenced  on  the  29th  of  June,  1864. 

"No  buildings,  erections,  or  improvements,  had  been  made 
on  the  place  by  Elliott  prior  to  the  sub-lease,  nor  by  the  defen- 
dant since  the  assignment ;  but  all  had  been  made  by  H.  B. 
Williams  during  his  sub-tenancy,  and  not  by  Elliott  person- 
ally. 

There  was  no  arrangement  or  agreement  between  H.  B. 
Williams  and  Elliott  relative  to  the  erections,  buildings,  and 
improvements,  except  as  appears  in  this  sub-lease. 

While  H.  B.  Willams  was  such  sub-lessee  he  carried  on 
the  business  of  undertaker,  cabinet  maker,  upholsterer,  and 
omnibus  proprietor,  and  for  the  purposes  of  such  business 
erected  On  the  premises  the  buildings  marked  on  the  plan 
put  in  as  new.  The  buildings  originally  on  the  premises  were 
a  dwelling  house,  coach  house,  and  stables.  The  house  was 
used  as  a  private  dwelling  house  until  the  premises  were 
leased  to  H.  B,  Willams. 

There  was  no  demand  of  possession  except  as  appeared  in 
the  notice  contained  in  ISTudel's  letter  of  the  10th  of  May, 
1864. 

The  clause  in  the  lease  from  Mcintosh  to  Elliott,  appli- 
cable to  the  present  question,  was  the  following  : 

"  And  it  is  declared  and  agreed  upon  between  the  parties, 
that  if  at  the  expiration  of  the  said  term  the  said  Thomas 
Elliott,  his  .executors,  administrators,  or  assigns,  shall  be 
desirous  to  renew  the  said  term  (three  month's  notice  having 
been  first  given),  the  rent,  for  which  such  new  lease  shall  be 
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granted,  shall  be  determined  upon  by  the  arbitration  of  two 
persons  indifferently  chosen  between  the  said  parties,  and  if 
they  cannot  agree,  then  by  the  umpirage  of  a  third  party  to 
be  chosen  by  the  other  two  :  Provided  always,  that  if  the 
said  John  Mcintosh  shall' neglect  or  refuse  to  seal  and  deliver 
such  new  lease  upon  the  yearly  rent  and  terms  agreed  upon, 
that  then,  in  such  case,  the  said  John  Mcintosh,  his  heirs 
and  assigns,  doth  hereby  agree  to  pay,  or  cause  to  be  paid 
(at  a  fair  valuation),  unto  the  said  Thomas  Elliott  for  all 
buildings,  erections,  or  improvements  put  up  upon  the  said 
premises,  always  excepting  such  buildings  as  were  standing 
and  erected  at  the  time  of  leasing  the  said  house  and  premi- 
ses; and  provided  also,  that  if  the  said  John  Mcintosh 
shall  neglect  or  refuse  to  pay  within  one  month  for  said  new 
buildings  or  erections,  that  then,  and  in  such  case,  the  lease 
shall  be  deemed  and  considered  to  be  renewed  for  a  like 
term  at  the  same  yearly  rent  as  therein  is  mentioned." 

The  sub-lease  from  Elliott  contained  nothing  of  any  con- 
sequence. 

The  assignment  from  Elliott  to  the  defendant  was  not 
among  the  exhibits,  but  it  was  presumed  that  it  transferred 
to  the  defendant  all  of  Elliott's  rights. 

In  Michaelmas  Term  last  McMichael  obtained  a  rule 
nisi  upon  the  defendant  to  shew  cause  why  the  verdict  for 
the  defendant  should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiffs  pursuant  to  the  leave  reserved  ;  or  why  a 
new  trial  should  not  be  had  on  the  ground  of  the  verdict 
being  contrary  to  law  and  evidence ;  and  for  mis-direction 
of  the  learned  judge  who  tried  the  cause  in  ruling,  that  the 
lease  to  the  defendant  or  his  assignor  having  expired,  the 
defendant  had  no  longer  any  estate  in  the  land,  and  suppos- 
ing he  had  any  rights,  such  rights  did  not  give  him  an  estate, 
and  he  must  apply  to  equity  to  have  his  rights,  if  any, 
enforced. 

During  the  present  Term,  0.  S.  Patterson,  with  him  D. 
A.  Sampson,  shewed  cause. — The  plaintiffs  claim  that  on 
the  expiration  of  the  twenty-one  years  they  became  entitled 
to  the  possession ;  but  this  is  not  the  effect  of  the  lease,  for 
it  entitles  the  defendant  to  retain  possession  if  his  improve- 
ments be  not  paid  for  within  the  month,  and  they  have  not 
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yet  been  paid  for.  This  month  must  be  computed  from  the 
time  of  the  notice  of  demand  of  renewal,  or  from  the  time 
of  the  plaintiffs'  refusal  to  renew,  or  from  the  end  of  the 
twenty-one  years ;  and  it  should  rather  be  computed  from 
the  period  first  mentioned,  which  would  prevent  the  occur- 
rence of  a  period  of  one  month  after  the  expiration  of  the 
lease,  during  which  time  it  is  difficult  to  say  what  the  rights 
of  the  parties  were  with  respect  to  the  possession. 

The  plaintiffs  had  no  occasion  to  require  that  the  defen- 
dants should  join  with  them  in  making  a  valuation  of  the 
improvements;  for  the  lease  does  not  provide  that  this 
shall  be  so.  The  lease  does  not  say  whose  improvements 
are  to  be  paid  for  :  the  words  are,  that  Mcintosh  shall  pay 
unto  the  said  Thomas  Elliott  for  all  buildings,  &c,  put  up 
upon  the  said  premises,  which  must  include  the  defendant  . 
as  representing  Elliott's  interest. 

The  defendant  also  insists  that  he  was  entitled  to  a 
demand  of  possession  before  action  brought,  and  that  no 
demand  has  been  made  upon  him. 

They  referred  to  McDonell  v.  Boulton,  17  U.  C.  Q.  B.  14 ; 
McQuesten  v.  Thompson,  II.  Err.  &  App.  Ks.  167 ;  Min- 
shull  v.  Oakes,  2  H.  &  K  793 ;  Rogers  v.  Hull  Dock  Co., 
10  Jur.  K  S.  1245 ;  Tay.  Ev.  4  ed.  14. 

McMicAael,  contra.— As  the  lease  provides  for  payment 
for  improvements  to  Elliott  only,  and  not  to  his  assignees, 
no  one  else  can  claim  compensation ;  and  he  could  only 
have  claimed  it  for  buildings,  &c,  which  he  himself  put  up  ; 
but  the  admissions  shew  that  Elliott  made  no  improvements 
whatever  :  they  were  all  made  by  H.  B.  Williams,  his  lessee. 

It  is  not  reasonable  that  the  plaintiffs  should  be  required 
to  pay  for  the  buildings,  &c,  which  were  put  up,  for  they 
were  of  a  kind  not  contemplated  by  the  lessor  :  he  let  the 
place  for  a  private  dwelling,  while  Williams  converted  it 
into  a  place  for  carrying  on  the  different  businesses  of  under- 
taking, omnibus  driving,  upholstery,  and  cabinet-making. 

The  defendant  cannot  be  entitled  to  retain  the  possession 
of  the  premises  as  a  tenant,  or  quasi  tenant,  till  the  improve- 
ments are  paid  for,  for  it  is  uncertain  when  the  month 
allowed  for  payment  either  began  or  ended ;  and  if  the 
defendant  be  not  a  tenant,  he  cannot  hold  possession  adversely 
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in  any  other  character.  The  defendant,  if  entitled  to  com- 
pensation for  improvements,  may  have  a  remedy  in  equity, 
but  he  is  not  entitled  to  hold  possession  of  these  premises,  as 
he  claims  to  do. 

A.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 
The  defendant  claims  to  be  entitled  to  the  possession  of  the 
premises  in  question  in  this  cause,  because  he  has  not  been 
paid  for  the  improvements  which  were  made  upon  them 
during  the  term ;  or,  at  any  rate,  until  he  is  paid  for  them,  or 
until  a  demand  has  been  made  upon  him  to  leave  the  posses- 
sion. 

The  plaintiffs  resist  this  right  of  the  defendant :  they  deny 
his  claim  to  the  improvements,  because  Elliott  personally 
was  to  have  been  paid  for  them,  and  only  for  those  which 
he  persoually  made ;  and  as  he  never  made  them,  there  is  no 
compensation  to  be  paid,  and,  therefore,  no  right  of  retain- 
ing possession  until  payment,  or  until  possession  has  been 
demanded. 

The  agreement  is,  "  that  if  at  the  expiration  of  the  term 
the  said  Thomas  Elliott,  his  executors,  administrators,  or 
assigns,  shall  be  desirous  to  renew  the  term  (three  month's 
notice  having  been  first  given),  the  rent  shall  be  fixed  by 
arbitration  :  Provided,  that  if  the  said  John  Mcintosh  (not 
naming  his  heirs  or  assigns])  shall  neglect  or  refuse  to  seal 
such  new  lease,  that  then  the  said  John  Mcintosh,  his  heirs 
and  assigns  (not  saying  his  executors  or  administrators), 
shall  pay  unto  the  said  Thomas  Elliott,  (not  saying  his 
executors,  administrators  or  assigns),  for  all  buildings,  &c, 
put  upon  the  premises,  excepting  those  which  were  erected 
at  the  time  of  the  lease :  And  provided,  if  the  said  John 
Mcintosh  (not  saying  his  heirs,  executors,  administrators, 
or  assigns])  shall  neglect  or  refuse  to  pay  within  one  month 
(not  saying  from  what  time),  then  the  lease  shall  be  deemed 
and  considered  to  be  renewed." 

The  option  to  renew  the  lease  is  expressly  given  to  Elliott 
and  to  his  executors,  administrators,  or  assigns,  upon  notice 
being  given  by  them  to  that  effect. 

Here  it  is  provided  that  if  Mcintosh  do  not  execute  the 
new  lease,  he,  his  heirs,  or  assigns,  shall  pay  Elliott  for  the 
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improvements ;  and  if  he  shall  neglect  for  a  month  to  pay 
for  the  same,  "  then,  and  in  such  case,  the  lease  shall  be 
deemed  and  admitted  to  be  renewed  for  a  like  term  at  the 
same  yearly  rent  as  therein  is  mentioned." 

Now,  the  only  person  to  whom  the  lease  can  be  renewed 
is  the  defendant,  the  assignee  of  Elliott,  who  is  also  the 
person,  and  the  only  person,  within  the  very  words  of  the 
covenant,  who  can  or  could  demand  the  renewal  :  see 
Florence  v.  Drayson,  (1  C.  B.  N.  S.  584).  Is  it,  however, 
altogether  certain  that  the  defendant  can  bring  his  case 
literally  within  the  terms  of  this  covenant  ? 

The  notice  for  renewal  -was  duly  given  ;  but  the  plaintiffs 
declined  to  renew  :  there  was,  therefore,  no  new  rent  fixed  ; 
and  there  could  not,  therefore,  have  been  strictly  a  refusal  to 
execute  the  "new  lease  upon  the  yearly  rent  and  term  agreed 
upon ;"  nor  could  there,  therefore,  have  been  strictly  a 
liability  to  pay  for  the  improvements,  nor,  on  refusal  to  pay 
for  them,  could  there  have  been  a  renewal  strictly  deemed 
to  have  been  made.  The  whole  clause  after  the  demand  for 
renewal  seems  to  be  based  upon  a  new  valuation  rent  being 
first  made  :  if  this  be  made,  then  the  new  lease  is  to  be  exe- 
cuted :  if  it  be  not  executed,  then  the  improvements  are  to 
be  paid  for ;  and  if  they  are  not  paid  for,  then  the  lease  is 
to  be  deemed  to  be  renewed ;  but  no  provision  is  expressly 
made  for  the  case  of  a  refusal  by  the  lessor,  his  heirs  or 
assigns,  to  fix  the  valuation  rent.  It  is  not  said  that  in  such 
a  case  the  improvements  shall  be  paid  for,  or  that  the  lease 
shall  be  deemed  to  be  renewed  ;  and  the  question  is, 
whether  we  can  so  construe  the  lease  as  to  give  the  defen- 
ant  the  same  right  to  specific  payment  of  improvements, 
or  of  renewal,  when  no  such  valuation  rent  has  been  agreed 
upon,  and  when  the  plaintiffs  have  expressly  refused  to  have 
any  such  valuation  made  at  all. 

Can  it  be  said  that  the  plaintiffs'  refusal  to  renew  before 
any  new  rent  was  fixed,  was  a  "  neglect  or  refusal  to  seal 
and  deliver  such  new  lease  upon  the  yearly  rent  and  term 
agreed  upon."  Or,  can  such  a  refusal  be  set  up  as  a  dis- 
charge to  the  defendant  from  procuring  an  arbitration  to  fix 
the  rent,  and  from  tendering  the  new  lease,  so  as  to  give  to 
him  the  same  rights  at  law  which  he  would  have  had  if  all 
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of  these  acts  had  been  regularly  performed  ?  If  it  can,  then, 
according  to  the  principle  of  the  case  of  Cort  v.  The  Amber- 
gate  Railway  Co.,  (17  Q.  B.  127),  the  defendant  may  be 
entitled  to  claim  for  the  improvements,  or  the  constructive 
renewal  for  default  in  paying  for  them. 

The  plaintiffs,  in  answer  to  the  defendant's  claim  for  renew- 
al, say  they  have  decided  not  to  renew,  but  the  improvements 
would,  if  necessary,  be  arbitrated  upon.  This  we  think  is 
a  refusal  to  settle  a  new  rent,  and  to  execute  a  new  lease, 
and  a  discharge  to  the  defendant  from  the  performance  of 
all  acts  necessary  for  that  purpose.  After  this  it  would 
have  been  mere  waste  of  time  and  labour  to  have  proceeded 
further  with  these  precedent  acts,  for  after  they  had  been 
all  taken  the  plaintiffs  might  still  have  refused  to  have 
given* the  lease.  That  the  plaintiffs  must  be  liable  in  dam- 
ages for  refusal  to  arbitrate  upon  the  rent  is  very  clear ; 
but  is  this  all  the  defendant's  remedy  ?  We  are  inclined  to 
think,  although  we  are  not  entirely  free  from  doubt,  that, 
upon  proof  of  this  discharge  and  dispensation,  the  defen- 
dant has  become  entitled  to  the  compensation  for  improve- 
ments, if  there  be  no  literal,  or,  as  it  has  been  called,  technical 
difficulty  in  his  way,  and  to  the  constructive  renewal  on 
failure  of  the  plaintiffs  to  pay  for  them  ;  and  we  think  that 
on  the  defendant  acquiescing  in  the  waiver  of.  the  prelimi- 
nary arbitration  for  «a  renewal,  if  he  had  the  power  to  have 
prevented  it,  that  he  has  also  placed  his  rights  upon  his 
claim  for  the  improvements,  or  for  the  constructive  renewal 
of  the  lease  in  the  lieu  of  them. 

This  being  so,  it  is  really  of  no  consequence  whether  the 
plaintiffs  should  have  paid  Elliott  individually  or  not,  for 
they  have  not  paid  him ;  and  we  think  that  the  improve- 
ments, which  were  to  have  been  paid  for,  were  not  the  build- 
ings, erections,  or  improvements  put  upon  the  premises  by 
Elliott,  for  the  lease  does  not  say  so,  but  put  upon  the 
premises  generally  by  any  person  who  had  the  right  to  put 
them  there,  as  H.  B.  Williams,  while  lessee  of  the  premises, 
unquestionably  had ;  and,  as, the  plaintiffs  have  not  paid  for 
these  improvements,  the  lease  must  be  deemed  and  considered 
to  be  renewed,  which  can  only  be  done  by  its  being  made 
and  operating  in  favour  of  the  defendant,  the  assignee  of 


ft  UDELL  Erf  AL.  V.  WILLIAMS. 


357 


Elliott,  It  was  then  argued  that,  as  the  defendant  had  not 
had  the  buildings  valued,  and  even  if  they  had  been  valued, 
that  as  the  month,  within  which  the  plaintiffs  were  allowed 
to  have  paid  for  them,  before  the  right  to  a  renewal  could 
attach,  had  not  elapsed  after  the  termination  of  the  old  lease 
and  before  the  commencement  of  the  suit,  that  the  plaintiffs 
were  entitled  to  recover  the  possession. 

The  lease  does  not  provide  how  this  valuation  shall  be 
made,  and  we  see  no  objection  to  the  plaintiffs'  making  it  or 
having  it  made  by  and  for  themselves,  and  tendering  the 
amount  of  it  to  the  defendant ;  in  which  case,  if  the  defen- 
dant did  not  accept  the  amount,  it  would  have  been  a  ques- 
tion for  the  jury,  as  in  all  other  analogous  cases,  to  have 
determined  whether  it  was  a  fair  and  reasonable  valuation 
or  not.  This  valuation  was  not  made;  but  the  plaintiffs 
contend  that  they  had  the  month  next  after  the  expiration 
of  the  old  lease,  within  which  to  tender  the  value  of  the 
buildings,  and  that  if  the  defendant  would  have  been  entitled 
to  have  obtained  the  possession  after  the  expiry  of  the 
month,  in  the  event  of  his  not  being  paid,  he  had  not  the 
right  to  keep  the  possession  during  that  month,  upon  the 
presumption  that  he  would  not  be  paid  ;  and  as  this  action 
was  brought  before  the  expiry  of  this  month,  as  the  plain- 
tiffs contend,  they  are  now  entitled  to  recover  the  possession, 
because  they  did  bring  it  on  the  29th  of  June ;  although  the 
defendant  .may  be  entitled  to  recover  it  back  again  from 
•  them  by  reason  of  his  right  of  renewal,  which  accrued  to 
him  on  the  first  day  of  July,  two  days  afterwards. 

One  question,  therefore,  which  was  raised  was,  when  did 
this  month  begin  or  terminate  ?  The  language  is,  "  If  Mcin- 
tosh shall  neglect  or  refuse  to  pay  within  one  month  f  that 
is,  if  he  neglected  or  refused  to  pay  the  fair  valuation  of  the 
improvements.  The  improvements  had,  therefore,  first  to 
be  valued  ;  but  this  valuation  was  not  necessary,  unless  he 
refused  to  sign  the  new  lease ;  and  this  new  lease  could  not 
be  signed  until  a  valuation  rent  was  fixed,  and  this  could 
not  be  done  unless  the  notice  to  renew  was  given  three 
months  before  the  expiration  of  the  term. 

Now,  upon  such  three  month's  notice  being  given,  no  time 
was  fixed  within  which  the  arbitration  should  be  had  or  ter- 
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minated ;  nor  any  time  within  which  the  new  lease  should 
be  presented  for  execution ;  nor  any  time  within  which  the 
valuation  of  the  buildings  was  to  be  made*  We  cannot, 
therefore,  say  that  the  plaintiffs  Were  not  entitled  to  the 
month  next  after  the  termination  of  the  old  lease  within 
which  to  pay  for  the  improvements  and  to  avoid  the  renewal. 
If  this  be  not  the  computation  of  the  month,  there  can  be 
no  other  period  fixed  upon  in  this  case,  where  there  has  been 
no  arbitration  nor  valuation  had.  The  plaintiffs  have  brought 
their  action  within  this  one  month,  which  must  mean  a  lunar 
month  ;  Simpson  v.  Margitson  (11  Q.  B.  23,)  excluding  the 
1st  of  June,  1865,  as  the  anniversary  day  of  the  beginning 
of  the  term,  so  that  they  are  entitled  to  a  judgment  in  their 
favour  if  they  had  the  right  of  entry  during  this  month, 
although  they  might  be  restrained  from  executing  a  writ  of 
possession  if  their  right  of  entry  determined  before  the  writ 
was  executed.  But  we  are  of  opinion  that  during  this  month, 
or  until  the  payment,  at  any  rate,  of  the  value  of  the  build- 
ings, or  while  the  negotiation  was  going  on  respecting  the 
improvements,  the  defendant  could  not  be  treated  as  a  wrong- 
doer ;  but  that  he  had  such  an  inchoate  right  in  the  land, 
which  might  be  converted  into  an  absolute  estate  for  a  fur- 
ther term  of  twenty-one  years,  as  justified  him  remaining 
in  possession  of  the  land,  particularly  in  the  absence  of  any 
clear  and  unequivocal  demand  to  deliver  up  the  possession, 
or  at  any  rate  in  entering  into  the  land  upon  the  30th  of  June, 
the  very  day  after  this  action  was  commenced,  We  are  not  at  • 
all  satisfied  that  the  plaintiffs  could  have  maintained  an  eject- 
ment at  any  time  within  the  twenty-eight  days  against  the 
defendant ;  but  if  they  could,  we  think  the  subsequent  accrual 
of  the  defendant's  legal  estate,  by  reason  of  the  non-payment 
by  the  plaintiffs,  would  have  related  back  to  the  time  of  the 
expiry  of  the  lease  as  the  time  of  the  commencement  of  the 
renewal  of  the  new  one. 

This  case  is  very  distinguishable  from  the  ordinary  case, 
where  a  renewal  is  claimable  and  is  claimed.  In  such  a  case 
the  mere  claim  of  it  will  create  no  estate  at  law :  it  will 
merely  confer  a  cause  of  action  for  the  refusal  to  grant  it : 
Doe  Davenish  v.  Mqfatt,  (15  Q.  B.  257).  In  this  case,  if 
the  payment  be  not  made,  "  the  lease  shall  be  deemed  and 
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considered  to  be  renewed  for  a  like  term  at  the  same  yearly 
rent,"  which  is  a  continuation  of  the  original  term.  We  see 
no  difference  between  a  lease  of  this  kind,  and  a  lease  for 
seven,  fourteen,  or  twenty-one  years.  The  one  is  quite  as 
certain  as  the  other,  and  the  latter  is  clearly  a  certain  and 
a  continuing  term,  at  the  election  of  the  lessee  ;  Dann  v. 
Spurrier,  (3  B.  &  P.  399) ;  Manchester  College  v.  Tr afford, 
(2  Show.  31).  In  our  opinion  the  defendant  is  now  the  ten- 
ant of  a  term  for  twenty-one  years  under  the  original  lease, 
commencing  at  the  end  of  the  former  term,  by  reason  of  the 
non-payment  of  the  improvements  by  the  plaintiffs  within 
one  month  after  the  expiration  of  that  term ;  and  the  plain- 
tiff's rule  should,  therefore,  be  discharged. 

Rule  discharged,  (a) 


MEMORANDA, 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar  : — Ewan  McEwan,  George  Frederick  Duggan, 
Frederick  Arthur  Read,  Donald  Mitchell  McDonald, 
Thomas  Macculloch  Fairbairn,  Charles  Scott,  Robert 
Vashon  Rogers,  George  Kennedy,  George  Airey 
Kjrkpatrick,  Henry  Hart  Coyne,  Isaac  Francis  Toms, 
Robert  Bird. 


{a)  In  this  case  leave  has  been  granted  to  appeal. 


[560] 


EASTER  TEEM,  28th  VICTORIA  (1865). 


Present : 

The  Hon.  William  Buell  Bichakds,  C.  J. 
"       "    Adam  Wilson,  J. 
"       "    John  Wilson,  J. 


Young  et  al.  v.  Fluke. 

Interest  agreed  upon,  however  exorbitant,  recoverable. 

Held,  following  Rowland  v.  Jennings,  1 1  C.  P.  2Y2,  and  Montgomery  v.  Boucher, 
14  C.  P.  45,  that  the  agreement  between  the  parties  fixes  the  rate  of  interest 
recoverable  as  damages,  however  exorbitant  that  rate  may  be.  In  this 
case,  therefore,  the  jury  having  perversely  allowed  only  ten  per  cent,  per 
annum,  although  they  at  the  same  time  found  that  the  defendant  had  signed 
the  note  or  instrument  agreeing  to  pay  five  per  cent,  a  month,  a  new  trial 
was  granted  without  costs. 

Held,  also,  that  the  amount  agreed  upon  was  recoverable  under  the  common 
count  for  interest  and  account  stated. 

The  first  count  of  the  declaration  was  on  a  promissory 
note,  dated  29th  August,  1860,  for  $178  83,  payable  two 
months  after  the  date  thereof,  with  interest  at  the  rate  of  $5 
for  $100  for  each  month  after  the  said  promissory  note 
should  become  due  until  paid. 

The  second  count  was  the  common  count  for  interest  on 
money  due,  and  the  account  stated. 

The  claim  was  $800. 

The  defendant  pleaded  to  the  first  count  non  fecit,  and  to 
the  second  count  never  indebted. 

The  cause  was  taken  down  for  trial  before  the  County 
Court  of  the  United  Counties  of  Leeds  and  Grenville  in 
December  last,  pursuant  to  the  order  of  Mr.  Justice  John 
Wilson. 

At  the  trial  an  instrument  in  the  followirg  form  was  put 
in : — 

"  $178  83.  "  Elgin,  29th  August,  1860. 

"  Two  months  after  date  I  promise  to  pay  to  Young,  Kin- 
caid  &  Mermian,  or  bearer,  the  sum  of  one  hundred  and 
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seventy-eight  dollars  eighty-three  cents  for  value  received, 
with  interest  at  five  per  cent,  each  month  after  due  till  paid. 

(Signed)       "  David  Fluke." 

Henry  Laishly  proved  the  signing  of  the  instrument  by 
the  defendant. 

On  cross-examination  he  said,  that  he  drew  the  note  and 
filled  in  the  interest.  He  thought  it  was  read  over  to  the 
defendant,  but  was  not  certain.  The  words  about  interest 
were  in  the  note  before  the  defendant  signed  it.  He  proved 
the  computation  of  the  interest  from  the  time  the  note  was 
due  up  to  the  trial :  made  the  whole  amount,  adding  the 
principal,  $619  86. 

The  learned  Judge  of  the  County  Court  charged  the  jury, 
that  if  they  believed  the  defendant  made  the  note  they 
should  give  their  verdict  for  the  plaintiff  for  $620  86  (there 
was  an  error  of  $1  in  the  addition)  on  the  first  count,  and 
for  the  defendant  on  the  second  count ;  but  if  they  did  not 
believe  that  the  defendant  made  the  note  as  it  was  written; 
they  should  give  their  verdict  for  the  defendant.  The  jury 
found  for  the  plaintiffs  $252  25. 

In  Hilary  Term  last  a  rule  nisi  was  obtained  on  behalf  of 
the  plaintiffs,  to  set  aside  the  verdict  and  for  a  new  trial 
without  costs,  or  with  costs  to  abide  the  event,  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  evidence 
and  the  Judge's  charge,  and  that  it  was  perverse  in  this, 
that  the  jury  improperly  and  illegally  refused  to  give  a 
verdict  for  interest  except  at  the  rate  of  ten  per  cent,  per 
annum,  when  the  defendant  contracted,  by  the  terms  of  the 
note  or  instrument  in  writing  declared  on,  to  pay  five  per 
cent,  per  month;  also  on  the  grounds,  that  the  damages 
found  by  the  said  verdict  in  favour  of  the  plaintiffs  were 
too  small. 

The  rule  was  enlarged  until  Easter  Term,  when  E.  Crombie 
moved  it  absolute.  No  cause  was  shown  against  it,  but  on 
the  day  of  its  being  moved  absolute  8.  Bichards,  Q.  C, 
stated  that  he  had  been  written  to  by  defendant's  attorney 
on  the  subject,  and  that  it  had  been  proposed  to  allow  the 
verdict  to  stand  if  defendant  would  consent  to  -plaintiff 
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having  full  costs ;  that  the  attorney  had  not  been  able  to 
communicate  with  his  client,  and  wished  the  matter  post- 
poned until  he  could  hear  from  him.  The  learned  counsel 
also  suggested  that  the  instrument  set  out  in  the  declaration 
was  not  a  promissory  note;  that  it  was  in  the  form  of  a 
promissory  note  payable  two  months  after  date,  with  an 
agreement  added  to  it  to  pay  at  the  rate  of  five  per  cent, 
per  month  on  the  amount  mentioned  in  the  note  after  it 
was  dice. 

Richaeds,  C.  J.,  delivered  the  judgment  of  the  court. 

Since  the  decisions,  of  the  cases  of  Howland  v.  Jennings 
(11  IT.  C.  C.  P.  272)  and  Montgomery  v.  Boucher  (14  IT.  C. 
C.  P.  45),  deciding  that  the  agreement  between  the  parties 
fixes  the  proper  rate  of  interest  to  be  charged  as  damages, 
when  interest  is  given  as  damages,  we  must  be  bound  by 
those  decisions  until  they  are  reversed. 

Whether  the  instrument  declared  on  is  a  promissory  note 
or  not  it  undoubtedly  fixes  the  rate  of  interest,  and  I  have 
no  doubt  the  plaintiffs  would  be  entitled  to  recover  under 
the  interest  count  and  account  stated. 

There  is  no  misdirection  complained  of,  and  as  to  the 
particular  finding  the  verdict  certainly  seems  perverse, 
though  if  the  jury  had  found  that  they  were  not  satisfied 
that  the  exorbitant  rate  of  interest  mentioned  had  been 
agreed  to  by  the  defendant,  we  might  not  have  felt  disposed 
to  grant  a  new  trial  except  on  payment  of  costs.  But  the 
jury  in  effect  find  that  the  defendant  signed  the  note  as  it 
is,  agreeing  to  pay  the  rate  of  interest  claimed,  but  refuse 
to  allow  that,  apparently  fixing  for  these  parties  an  arbitrary 
rate  of  ten  per  cent.,  which  neither  of  the  parties  seem  to 
have  agreed  to. 

Rule  absolute  for  new  trial  without  costs. 


[368] 

Bank  of  Upper  Canada  v.  Ockekman. 

Action  on  promissory  note — Accommodation  maker — Extension  of  time  to  indorse? 

-—Pleading. 

"To  a  declaration  against  defendant  as  maker  of  a  promissory  note  the  defend- 
ant pleaded,  by  way  of  equitable  plea,  that  for  the  accommodation  of  one 
G.  and  without  consideration  he  had  made  his  promissory  note,  which  was 
subsequently  by  G.  indorsed  to  plaintiffs  ;  that  plaintiffs,  being  the  holders 
of  said  note  With  the  knowledge  that  defendant  was  a  mere  accommodation 
maker,  took  from  G.  Without  defendant's  knowledge  a  mortgage  on  real 
estate  for  the  amount  of  said  note  with  others  then  held  -by  them,  and  by 
said  mortgage  gave  time  to  said  G.  for  payment  of  the  amount  secured 
thereby ;  that  afterwards,  in  ignorance  that  time  had  been  so  given  by 
plaintiffs  to  G.*  he  (defendant)  several  times  renewed  said  note  at  the 
request  and  for  the  accommodation  of  said  G.,  and  without  consideration 
therefor,  all  of  which  was  known  to  plaintiffs ;  but  that  as  soon  as  h« 
became  aware  of  the  time  so  given  to  G.  he  refused  to  renew  said  note ; 
that  the  note  sued  on  was  in  truth  and  in  fact  for  the  same  sum,  and  was  only 
~a  renewal  of  said  note  so  held  by  plaintiffs  when  they  took  said  mortgage 
from,  and  gave  time  to,  G.,  and  that  by  giving  said  time  to  G.  the 
position  of  defendant  as  against  G.  Was  prejudiced  and  injured,  the  said  G, 
having  been  for  a  long  time  and  being  then  insolvent,  and  his  (defendant's) 
recourse  against  him  being  thereby  defeated  and  destroyed ;  that  all  said 
■acts  were  done  by  plaintiffs  with  the  full  knowledge  that  defendant  was 
such  accommodation  maker,  and  was  in  fact  only  surety  for  said  G,,  and 
that  "he  had  received  no  consideration  for  making  said  note. 

£kld,  on  demurrer,  on  the  authority  of  Bailey  V.  Edwards,  9  L.  T.  N.  S.  646, 
plea  good,  as  averring  that  when  they  gave  time  to  G.  plaintiffs  were  aware 
that  defendant  was  only  an  accommodation  maker. 

The  declaration  was  on  a  promissory  note  for  $1,923, 
dated  15th  February,  1864,  made  by  the  defendant  payable 
to  the  order  of  Gillespie  &  Co.,  and  indorsed  by  the  said 
Gillespie  &  Co.  to  the  plaintiffs. 

Plea,  upon  equitable  grounds,  that  before  the  thirteenth 
day  of  September,  in  the  year  of  our  Lord  one  thousand 
'eight  hundred  and  sixty-two,  the  defendant  for  the  accommo- 
dation of  one  Henry  George  Gillespie,  and  without  any 
consideration  whatever,  made  a  promissory  note  for  the  sum 
of  — — ,  which  said  promissory  note  the  said  Henry  George 
Gillespie  endorsed  and  delivered  to  the  plaintiffs ;  that  on 
the  said  thirteenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-two,  the  plain- 
tiffs, then  being  the  holders  of  the  said  note,  with  a  full 
knowledge  that  the  said  note  was  made  by  the  defendant  for 
the  accommodation  of  the  said  Henry  George  Gillespie,  and 
without  any  consideration  to  him,  the  defendant,  took  and 
received  from  the  said  Henry  George  Gillespie  a  certain 
indenture  by  way  of  mortgage,  under  the  hand  and  seal  of 
the  said  Henry  George  Gillespie,  upon  certain  real  estate  in 
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the  said  mortgage  mentioned,  for  the  amount  of  the  said 
promissory  note  with  others  then  held  by  the  said  plaintiffs, 
and  on  which  the  said  Henry  George  Gillespie  was  liable  to 
them  as  aforesaid ;  and  the  plaintiffs  gave  in  and  by  the  said 
indenture  of  mortgage  time  to  the  said  Henry  G.  Gillespie, 
that  is  to  say,  till  the  first  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-three,  to  pay  five 
thousand  dollars,  and  till  the  first  day  of  January,  in  the 
year  one  thousand  eight  hundred  and  sixty-four,  to  pay  the 
sum  of  seven  thousand  dollars,  with  interest  on  the  sum  of 
twelve  thousand  dollars,  at  seven  per  cent,  per  annum  from 
the  date  of  the  said  mortgage,  the  said  sum  securrd  thereby ;' 
and  the  taking  and  receiving  of  the  said  indenture  of  mort- 
gage by  the  plaintiffs  and  the  giving  the  said  time  was 
without  the  knowledge  and  consent  or  either  of  the  defend- 
ant ;  that  afterwards,  and  without  any  knowledge  of  the  said 
time  having  been  given  or  said  mortgage  having  been  taken 
and  received  by  the  plaintiffs  as  aforesaid,  he,  the  defendant, 
several  times  renewed  the  said  promissory  note  at  the  request 
and  for  the  accommodation  of  the  said  Henry  George  Gilles- 
pie, and  without  any  consideration  whatever  for  so  doing, 
all  of  which  was  well  known  to  the  plaintiffs ;  but  that  as 
soon  as  the  defendant  became  aware  of  the  taking  and 
receiving  the  said  mortgage,  and  of  the  giving  time  to  the 
said  Henry  George  Gillespie  by  the  plaintiffs  as  aforesaid, 
he,  the  defendant,  refused  to  renew  the  said  note  or  any  part 
thereof;  that  the  promissory  note  sued  upon  in  this  cause  is 
in  truth  and  in  fact  for  the  same  sum,  and  is  only  a  renewal 
of  the  said  note  which  was  so  held  by  the  plaintiffs  at  the 
time  they  took  and  received  the  said  mortgage  and  gave  the 
said  time  to  the  said  Henry  George  Gillespie,  and  is  payable 
to  and  endorsed  by  the  said  Henry  George  Gillespie,  and 
1  liat  by  the  taking  of  the  said  mortgage  and  giving  the 
said  time  by  the  plaintiffs  as  aforesaid,  the  position  of  the 
defendant  as  against  the  said  Henry  George  Gillespie  is  pre- 
j  udiced  and  injured,  the  said  Henry  George  Gillespie  having 
been  for  a  long  time  and  still  being  insolvent,  and  his,  the 
defendant's,  recourse  against  the  said  Henry  George  Gilles- 
pie is  thereby  defeated  and  destroyed ;  that  all  the  acts  above 
mentioned  were  done  by  the  plaintiffs  with  full  knowledge 
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that  the  defendant  was  such  accommodation  maker  of  the 
said  note,  and  was  in  faet  only  surety  for  the  said  Henry 
George  Gillespie,  and  that  for  the  making  of  the  said  note 
he  never  had  any  consideration. 

Demurrer: — 1st  That  though,  as  between  themselves, 
the  said  defendant  may  have  stood  in  the  position  of  surety 
for  Henry  George  Gillespie  in  the  pleadings  named  in  the 
said  promissory  note  in  the  plea  first  mentioned,  yet  it  does 
not  appear  by  the  said  plea  that,  so  far  as  regards  the  plain- 
tiffs, the  defendant  was  to  them  other  than  the  principal 
debtor  on  the  said  note,  or  that  the  plaintiffs  ever  accepted 
him  or  consented  to  regard  him  in  any  other  character  than 
that  of  maker  or  principal  debtor  thereon. 

2nd.  That  the  charactor  of  a  surety  on  said  note  claimed 
by  the  defendant  is  inconsistent  with  the  terms  and  form 
thereof,  by  which  he,  the  defendant,  appears  to  be  the  maker 
and  consequently  the  principal  debtor  thereon. 

3rd.  That  it  does  not  appear  by  the  said  plea  that  the 
amount  secured  by  the  mortgage  therein  mentioned  was  or 
was  not  limited  to  the  sum  of  twelve  thousand  dollars,  for 
which  time  was  therein  alleged  to  have  been  given,  and  it 
does  not,  therefore,  appear  that  the  amount  of  the  said  pro- 
missory note  formed  any  part  of  the  said  sum  of  twelve 
thousand  dollars. 

A.  Kirhpatrich  for  the  demurrer.    J.  Bell  contra. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 
On  the  argument  of  the  demurrer  I  understood  the  counsel 
for  the  plaintiffs  relied  •principally  on  the  ground,  that  it 
does  not  appear  from  the  plea  that  at  the  time  the  plaintiffs 
received  the  note  of  the  defendant  for  the  security  of  the 
payment  of  which  the  mortgage  set  out  in  the  plea  was 
taken,  that  they  knew  he  was  signing  as  a  surety ;  nor  is  it 
set  out  in  the  plea  that  they  agreed  to  treat  him  as  a  surety. 
The  ground  on  which  this  court  decided  in  the  Bank  of 
Upper  Canada  v.  Thomas  (11  U.  C.  C.  P.  515),  that  the 
plea  did  not  set  up  a  good  defence  was,  because  it  did  not 
shew  that  at  the  time  plaintiffs  received  the  note  therein 
referred  to  they  were  aware  that  defendant  had  made  it  for 
the  accommodation  of  a  third  party,  to  whom  they  had 
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given  time  without  the  defendant's  consent.  Since  that  case 
was  decided  the  point  relied  on  by  plaintiffs  came  up  ano! 
was  expressly  decided  in  Bailey*  et  al.  v.  Edwards  (9  L.  T. 
K  S.,  Q.  B.  646,  7,  8).  The  court  held,  that  if  the  holder 
of  the  bill  was  aware  at  the  time  he  gave  time  to  the  prin- 
cipal that  the  bill  was  only  an  accommodation  bill  all  the 
equities  of  the  surety  attached,  and  that  by  giving  time  to 
the  principal  the  accommodation  acceptor  was  released. 
We  are  of  opinion  on  the  authority  of  that  easey  and  the 
cases  in  equity  therein  referred  to>  which  seem  to  sustain  the 
decision  of  the  court,  that  the  defendant  is  entitled  to  judg- 
ment on  the  plea,  it  having  been  pleaded  by  way  of  equitable 
defence. 

The  other  grounds  taken  as  exceptions  to  the  plea  were 
not  pressed  in  argument,  and  we  do  not  think  it  necessary 
further  to  discuss  them. 

Judgment  for  defendant  on  demurrer.. 


BAGLEY  QUr  TAM.  V.,  CtTRTISv 
Justice  of  the  Peace — Con.  Stats.  U.  C,  eh.  124,  sees.  1,  2 — Pleading.. 

In  an  action  against  a  justice  of  the  peace  for  a  penalty  for  not  returning  a 
conviction  to  the  Quarter  Sessions,  it  is  no  objection  to  the  declaration 
that  the  plaintiff  sues  for  the  Receiver  General,  and  not  for  her  Majesty  the* 
Queen,  inasmuch  as  suing  for  a  penalty  for  the  Receiver  General,  for  the 
public  uses  of  the  province,  is  in  fact  suing  for  the  Queen.  Besides  Con. 
Stats.  U.  C.  ch.  124,  authorize  a  party  to  sue  qui  tarn  for  the  Receiver 
General.  Meld,  also,  that  the  defendant,  having  actually  convicted,  and 
imposed  a  fine,  could  not  except  to  the  declaration  on  the  ground  that 
it  did  not  show  that  he  had  jurisdiction  to  convict. 

It  is  not  necessary,  in  averring,  a  conviction,  to  shew  that  the  complainant 
prayed  the  justice  to  proceed  summarily. 

The  plaintiff  sued  as  well  for  her  Majesty's  Receiver 
General,  for  the  public  uses  of  the  province,  as  for  himself,, 
stating  that  the  defendant,  being  a  justice  of  the  peace,  did,, 
on  the  14th  November,  1864,  convict  the  plaintiff,  for  that 
the  plaintiff  did,  on  the  11th  November,  1864,  assault  and 
beat  one  John  Whitney,,  of  the  township  of  Percy,  and 
adjudge  against  said  plaintiff  that  he  should  pay  a  fine  of 
$3,  and  $1  85  for  costs,  on  or  before  the  25th  November,, 
1864,  which,  in  case  of  non-payment,  was  to  be  levied  by 
distress  and  sale  of  plaintiff's  goods  ;  and  in  default  of  sufii- 
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eient  distress,  plaintiff  was  to  be  imprisoned  twenty  days ; 
whereupon  it  was  defendant's  duty  to  make  a  return  to 
the  next  Quarter  Sessions ;  yet  defendant,  neglecting  his 
said  duty,  did  not  return  said  conviction,  whereupon,  by 
force  of  the  statute,  an  action  had  accrued  to  the  plaintiff 
to  demand  and  receive  $80  from  the  defendant,  as  well  for 
himself  as  for  her  Majesty's  Receiver  General,  for  the  public 
uses  of  the  province. 

Demurrer. — First,  that  the  plaintiff  does  not  sue  as  well 
for  her  Majesty  the  Queen  as  for  himself.  Second,  that  the 
plaintiff  is  not  authorized  by  law  to  sue  for  her  Majesty's 
Receiver  General.  Third,  that  it  is  not  alleged  that  any 
trial  or  hearing  was  had  before  the  defendant,  in  the  matter 
in  respect  of  which  the  conviction  in  question  was  made. 
Fourth,  that  it  is  not  shown  that  the  defendant  had  juris- 
diction to  convict  as  alleged,  or  that  the  conviction  was 
made  under  any  law  giving  jurisdiction  in  the  premises, 
inasmuch  as  it  is  not  alleged  that  there  was  any  complaint 
of  the  party  aggrieved,  praying  the  defendant  to  proceed 
summarily  under  the  act  in  that  behalf  for  the  assault  in  the 
declaration  mentioned. 

0.  S.  Patterson,  for  the  demurrer,  cited  Con.  Stats.  IT.  C. 
c.  124,  sees.  1,  2 ;  O'Reilly  qui  tarn,,  v.  Allan,  11  U.  C.  R. 
411 ;  Keenahan  v.  Egleson,  22  U.  C.  R.  626 ;  1  ¥m.  Saun- 
ders, 135,  note  3 ;  Rex  v.  Eaton,  2  T.  R.  285 ;  Vaughton  v. 
Bradshaw,  9  C.  B.  K  S.  103  ;  S.  0.  7  Jur.  K  S.  468 ;  Tun- 
nicliffe  v.  Tedd,  5  C.  B.  553  ;  Con.  Stats.  C.  ch.  91?  sec.  37. 
.  J.  D.  Armour,  contra,  cited  Rex  v.  Lovet,  7  T.  R.  152  ; 
1  ¥m.  Saunders,  136,  note  1 ;  3  ¥m.  Saunders,  374,  note 
1 ;  The  Weavers  Co.  qui  tarn.  v.  Forrest,  2  Str.  1232 ;  Donogh 
qui  tarn.  v.  Longworth,  8  C.  P.  437 ;  Regina  v.  Shaw,  23 
IT.  C.  R.  616. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

Cap.  122,  s.  1,  enacts  that  "  every  justice  of  the  peace, 
before  whom  any  trial  or  hearing  is  had  under  any  law 
giving  jurisdiction  in  the  premises,  and  who  convicts  and 
imposes  any  fine,  forfeiture,  penalty,  or  damages  upon  the 
defendant,  shall  make  a  return  thereof  in  writing  under  his 
hand  to  the  next  General  Quarter  Sessions  of  the  Peace,  for 
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the  county  in  which  such  conviction  takes  place  ;"  and,  by 
sec.  2,  in  case  he  neglects  to  make  such  return,  shall  forfeit 
and  pay  the  sum  of  $80,  together  with  full  costs  of  suit,  to 
be  recovered  by  any  person  who  sues  for  the  same  by  action 
of  debt  or  information  in  any  court  of  record  in  Upper 
Canada,  one  moiety  whereof  shall  be  paid  to  the  party 
suing,  and  the  other  moiety  into  the  hands  of  her  Majesty's 
Eeceiver  General,  to  and  for  the  public  uses  of  the  province. 

To  the  declaration  it  is  objected,  1st.  That  the  plaintiff 
does  not  sue  as  well  for  her  Majesty  the  Queen  as  for 
himself. 

The  informer  may  sue  in  his  own  name  ;  for,  although  it 
is  usual  to  sue  qui  tam.,  it  is  not  necessary,  unless  there 
has  been  a  contempt  of  the  King  :  (Com.  Digest,  Action  on 
Stat.  E.  1 ;  The  King  v.  Zovet,  (7  T.  K.  152) ;  (1  Chit.  PL 
322.)  The  object  in  stating  the  suit  as  qui  tarn  was  to 
shew  that  the  informer  did  not  sue  for  the  whole  penalty. 
Where  the  informer  gets  all  the  declaration  in  debt  on  a 
statute  is  the  same  as  in  debt  on  a  contract. 

The  17th  sub-sec.  of  sec.  6,  Con.  Stats.  C.  cap.  5,  refers  to 
the  mode  of  recovering  penalties,  but  permits  of  any  form 
allowed  in  such  case  by  the  law  of  that  part  of  the  province 
where  the  action  is  brought.  The  Queen  represents  the 
public  interests  of  the  province,  and  the  Eeceiver  General  is 
her  minister  to  receive  and  disburse  her  revenue  here.  It 
will  be  no  overstraining  of  language  in  holding,  as  we  do 
hold,  that  he  who  sues  for  a  penalty  as  well  for  her  Majesty's 
Eeceiver  General,  for  the  public  uses  of  the  province,  as  for 
himself,  sues  in  fact  as  well  for  her  Majesty  as  for  himself. 
The  declaration  is  in  form  such  as  has  been  recently  used. 
The  case  of  Donogh  qui  tarn.  v.  Longworth  (8  U.  C.  C.  P. 
437),  was  in  this  form. 

If  the  words  were  struck  out  the  declaration  would  be 
good  on  the  old  authorities,  for  here  there  has  been  no  con- 
tempt. They  may  be  rejected  as  surplusage,  for  we  have 
now  no  special  demurrer. 

This  disposes  of  the  second  cause  of  demurrer,  for  the 
plaintiff  had  a  right  to  sue  qui  tarn  by  force  of  the  statute^ 
without  any  other  authority  than  the  statute  gave  him. 
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The  third  and  fourth  causes  of  demurrer  seem  to  be  based 
upon  a  misapprehension  as  to  what  really  constituted  the 
plaintiff's  cause  of  action.  His  complaint  is  that  the  defen- 
dant convicted  the  plaintiff  of  an  offence  over  which  he  had 
jurisdiction,  and  imposed  a  forfeiture,  but  did  not  make  a 
return  of  the  conviction.  ,  The  duty  of  the  magistrate  to 
make  a  return  arises  from  the  fact  that  he  made  a  convic- 
tion, whether  right  or  wrong,  and  if  he  neglects  his  duty 
to  return  it,  he  incurs  the  penalty.  The  case  of  Keen- 
ahan  qui  tarn.  v.  Egleson  (22  IT.  C.  R.),  is  very  much 
in  point.  There  it  was  objected  in  arrest  of  judgment 
that  the  declaration  did  not  show  under  what  law  the 
defendant  could  convict  for  an  assault,  nor  that  the  jus- 
tice was  requested  to  try  the  matter  of  complaint.  The 
Chief  Justice  said,  "  It  does  not  lie  in  the  defendant's 
mouth  to  say  he  had  no  jurisdiction,  when  he  has  actually 
convicted  and  imposed  a  fine.  As  against  the  defendant? 
the  conviction  affords  evidence  that  he  claimed  and  exer- 
cised jurisdiction  to  convict  and  impose  a  fine,  and,  having 
done  so,  it  became  his  duty  to  make  a  return."  The  case  of 
the  Queen  v.  Shaw  (23  U.  C.  R.  616),  is  an  authority  for 
saying  it  is  not  necessary  to  show  in  a  conviction  that  the 
complainant  prayed  the  justice  to  proceed  on  the  summons. 
It  cannot,  therefore,  be  necessary  in  averring  a  conviction, 
to  state  more  than  needs  be  shown  upon  its  face. 

As  to  jurisdiction,  cap.  91,  Con.  Stats.  C,  s.  37,  enacts, 
that  "  if  any  person  unlawfully  assaults  or  beats  any  other 
person,  any  justice  of  the  peace,  upon  complaint  of  the  party 
aggrieved,  praying  him  to  proceed  summarily  under  this 
act,  may  hear  and  determine  such  offence." 

But  this  is  the  very  offence  for  which  the  conviction  was 
made,  and  this  gave  the  defendant  jurisdiction.  The  decla- 
ration itself  shows  a  conviction  on  such  a  complaint,  and 
therefore  it  sufficiently  appears  that  the  defendant  had  juris- 
diction. We  are  of  opinion  the  declaration  is  good.  There 
will  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff  on  demurrer. 
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Selbt  v.  Robinson. 

Lease — Demise  by  lessee  beyond  term  created — Assignment. 

Where  lessee  of  land  for  five  years  demised  the  land  for  seven  years. 

Held,  that  the  demise  in  question  operated  as  an  assignment  of  the  original 
term,  and  conferred  upon  the  original  lessor,  in  respect  of  the  privity  of 
estate  thus  created,  a  right  of  action  against  the  assignee  of  the  term  for 
the  arrears  of  rent  due  under  the  original  lease. 

The  declaration  stated,  that  the  plaintiff  by  deed  let  to 
one  Thomas  Selby  one  acre  and  a  half  of  the  north-west 
corner  of  lot  No.  11,  in  the  second  concession  of  the  town- 
ship of  East  Gwillimbury,  and  seventy-three  and  a  half 
acres  of  the  easterly  part  of  lot  ~No.  12  in  the  same  conces- 
sion and  township  (except  as  in  the  deed  is  excepted)  for 
five  years,  from  the  1st  of  February,  1861,  at  the  yearly  rent 
of  $190,  payable,  $100  on  or  before  the  1st  of  January  and 
$90  on  the  1st  of  March  in  each  year  during  the  term ;  that 
Thomas  Selby  covenanted  to  pay  the  rent ;  that  he  entered 
and*  became  possessed  during  the  term,  and  that  afterwards, 
and  during  the  term,  all  his  estate  in  the  seventy-three  and 
a  half  acres  became  vested  in  the  defendant  by  assignment ; 
whereupon  the  defendant  entered  and  continued  possessed 
from  thence  hitherto,  and  paid  the  rent  for  a  portion  of  the 
time  since  the  assignment.  That  after  the  assignment,  and 
during  the  term,  and  while  the  defendant  was  assignee,  to 
wit,  on  the  1st  of  March,  1864,  a  large  sum,  to  wit,  $190, 
of  the  rent  for  one  year  next  before  the  day  last  aforesaid 
became  due  from  the  defendant,  and  still  was  in  arrear,  con- 
trary to  the  covenant  aforesaid. 

The  second  count  was  for  use  and  occupation. 

The  defendant  pleaded  to  the  first  count,  1.  That  he  never 
was  assignee  as  alleged.  2.  Payment.  3.  To  the  second 
count,  never  indebted. 

The  cause  was  tried  at  the  Assizes  for  York  and  Peel,  held 
in  the  fall  of  1864,  before  Mr.  J ustice  John  Wilson,  when 
a  verdict  was  found  for  the  plaintiff  and  $223  damages. 

In  Michaelmas  Term  last  McMichael  obtained  a  rule  nisi, 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  entered,  pursuant  to 
leave  reserved,  or  a  new  trial  be  had  between  the  parties, 
on  the  ground  that  the  verdict  was  contrary  to  law  and 
evidence  ;  for  that  there  was  no  privity  between  the  plaintiff 
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and  the  defendant  to  sustain  the  action ;  and  for  the  mis- 
direction of  the  learned  Jndge  in  directing  that  the  lease 
from  Thomas  Selby  to  the  defendant  was  not  an  underlease, 
but  an  assignment : 

1.  Because  it  did  not  convey  the  whole  interest ;  and,  2. 
Because  it  created  a  longer  term,  and  it  could  not,  in  creat- 
ating  a  longer  term,  be  merely  the  assignment  of  a  shorter 
term ;  and  having  been  created  with  the  consent  and  author- 
ity of  the  plaintiff  he  could  not  now  annul  it. 

Or  why  a  new  trial  should  not  be  granted,  because  the 
damages  were  excessive,  being  more  than  the  year's  rent 
claimed,  and  on :  affidavits  filed  ;  or  why  the  verdict  should 
not  be  reduced  to  $193  on  leave  reserved. 

At  the  trial  the  lease  mentioned  in  the  declaration  was 
put  in  and  proved.  Then  a  lease  was  put  in  made  the  22nd 
of  October,  1860,  between  Thomas  Selby,  of  the  first  part, 
and  Wm.  Kobinson,  of  the  second  part,  by  which  Thomas 
Selby  demised  and  leased  to  Wm.  Eobinson  that  parcel  of 
land  containing  by  admeasurement  about  seventy-three 
acres,  being  composed  of  the  easterly  three-fourths  of  the 
east  half  of  lot  No.  12  in  the  second  concession  of  East 
Gwillimbury,  from  the  1st  of  April,  1861,  for  seven  years, 
at  the  yearly  rent  of  £57,  by  equal  payments,  on  the 
first  days  of  January  and  April  in  each  year,  during  the 
term,  the  first  payment  to  be  made  on  the  1st  of  January, 
1862. 

It  appeared  that  Thomas  Selby,  who  is  a  brother  of  Wel- 
lington, the  plaintiff,  acted  as  the  plaintiff's  agent  in  col- 
lecting rents,  and  that  the  plaintiff  authorized  Thomas  to 
make  the  lease  to  the  defendant  for  two  years  longer  than 
he  (Thomas)  himself  held  it  from  the  plaintiff,  as  the 
plaintiff  was  going  to  the  west  and  Thomas  was  to  collect 
the  rent  ;  and  that  the  defendant  knew  Thomas  was  acting 
for  the  plaintiff,  who  was  in  fact  the  landlord. 

It  was  contended  by  the  defendant's  counsel,  that  the 
plaintiff  must  fail,  because  the  lease  from  Thomas  Selby  to 
the  defendant  was  an  under-lease  not  an  assignment ;  that 
there  was  no  privity  between  the  plaintiff  and  the  defendant, 
for  the  plaintiff  stood  by  and  allowed  Thomas  Selby  to  deal 
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with  the  land,  by  leasing  it  to  the  defendant,  as  Thomas 
Selby's  own  property,  for  a  longer  term  than  Thomas  had 
in  the  land. 

There  was  also  some  dispute  as  to  whether  a  payment 
which  had  been  made  by  the  defendant  to  Thomas  Selby  on 
the  30th  of  December,  1863,  was  in  full  of  the  rent  to  the  1st 
of  January,  1864,  or  was  only  for  the  rent  which  was  due  up 
to  the  1st  of  April,  1863.  Thomas  Selby  stated  positively  it 
was  only  for  the  rent  which  was  then  past  due,  that  is,  up 
to  the  1st  of  April,  1863. 

The  defendant's  counsel  had  leave  reserved  to  him  with 
respect  to  the  effect  of  this  second  lease,  and  to  reduce  the 
verdict  to  $193,  if  the  court  should  see  fit  to  do  so  upon  the 
evidence. 

Robert  A.  Harrison  now  shewed  cause. 

The  instrument  of  22nd  October,  1860,  although  convey- 
ing part  only  of  the  land  demised  by  the  lease  of  1st  Feb'y, 
1861,  and  although  for  a  longer  time  than  the  previous  lease 
created,  is  nevertheless  an  assignment :  Holford  v.  Hatch, 
1  Doug.  183 ;  Gongham  v.  King,  Cro.  Car.  221 ;  Hare  v- 
Gator,  Cow.  766 ;  Curtis  v.  Spitty,  1  B.  K  C.  756 ;  Gamon 
v.  Vernon,  2  Lev.  231.  He  also  referred  to  Palmer  v. 
Edwards,  Doug.  187,  note ;  Mereeron  v.  Dowson,  5  B.  & 
C.  479  ;  Heap  v.  Livingston,  11  M.  &  W.  896 ;  Elee.  Tel. 
Co.  v.  Moore,  2  F.  &  F.  363 ;  Woodfall,  L.  &  T.,  8  ed.  302 ; 
Arch.  L.  &  T.  2nd  ed.  73. 

McMichael  supported  the  rule. — The  conveyance  of  the 
22nd  October,  being  made  with  the  assent  of  the  plaintiff,  is 
in  fact  a  new  lease,  covering  the  very  period  of  the  term 
which  had  been  created  by  the  plaintiff,  and  therefore  put 
an  end  to  the  lease  which  he  had  made  himself,  which  was 
no  longer  consistent  with  it,— he  is  bound  by  estoppel : 
Cairncross  v.  Lorimer,  7  Jur.  1ST.  S.  149.  If  not  a  new 
lease  it  was  an  under  lease,  and  the  plaintiff  cannot  sue 
upon  it :  Pollock  v.  Stacy,  10  Q.  B.  1033 ;  Oxley  v.  James, 
13  M.  &  W.  209.  He  also  cited  Feeman  v.  Cooler,  2  Ex. 
654 ;  Pickard  v.  Sears,  6  A.  &  E.  469. 
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A.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

In  Holford  v.  Hatch  it  was  decided  that  the  lessee  having 
conveyed  his  interest  to  the  defendant  for  a  day,  or  some 
days  less  than  his  own  term,  such  conveyance  was  an  under 
lease,  and  that  an  action  could  not  be  maintained  by  the  ori- 
ginal lessor  unless  against  an  assignee  of  the  whole  term. 

Congham  v.  King  shews  that  covenant,  at  the  suit  of  the 
original  lessor,  will  lie  against  an  assignee  of  part  of  the 
thing  demised.  Twynam  v.  Pickard  (2  B.  &  Al.  105), 
Badeley  v.  Vigurs  (4  E.  &  B.  71),  is  to  the  same  point ; 
and  so  also  is  the  old  case  in  2  Lev.  231.  Hare  and  Catory 
and  Curtis  v.  Spitty,  show  that  on  an  averment  that  the 
whole  interest  of  the  lessee  came  to  the  assignee,  it  would  be 
a  fatal  variance,  on  a  traverse  of  the  assignment,  if  it  appeared 
that  the  assignment  was  of  parcel  only  of  the  land  originally 
demised. 

The  case  of  Baiter  v.  Gostling^  reported  also  in  I  B. 
C.  19,  was,  that  the  plaintiff's  testator  had  a  term  for  thirty- 
one  years  from  Christmas,  1823,  which  it  was  said  he  under- 
leased to  the  defendant  for  thirty  years  from  29th  September, 
1825,  the  defendant  covenanting  to  pay  his  lessor  an  accrued 
rent.  In  an  action  of  covenant  which  was  brought  for  the 
rent  it  was  argued  for  the  defendant  that  as  the  under-lease, 
as  it  was  called,  was  for  a  longer  period  than*  the  under- 
lessor's  own  term  he  had  no  reversion,  and  could  not  properly 
claim  rent  unless  by  estoppel ;  and  that  as  the  lessor  was 
dead  the  estoppel  would  not  operate  in  favour  of  his  execu- 
tors. The  court  held  the  executors  of  the  under-lessor  could 
sue  for  the  rent,  and  that  the  instrument  was  a  demise  and 
not  an  assignment. 

In  Preece  v.  Gorrie  (5  Bing.  24)  it  was  held  that  a  tenant 
whose  interest  expired  on  the  11th  of  November,  1826,  and 
who  let  his  term  for  the  whole  of  that  term,  had  made  a 
demise  and  not  an  assignment,  and  that  although  he  could 
not  distrain,  because  he  had  no  reversion,  yet  he  could  sue 
for  the  rent  which  was  reserved  to  himself. 

In  Poultney  v.  Holmes  (Str.  405),  a  transfer  by  the  lessee 
of  his  whole  interest,  reserving  rent  to  himself,  was  also  held 
to  be  a  lease  and  not  an  assignment. 
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In  Pollock  v.  Stacy  (9  Q.  B.  1033),  a  demise  by  one  of 
the  whole  of  his  term,  reserving  rent  to  himself,  was  held 
to  be  a  lease  and  not  an  assignment,  the  parties  intending 
to  create  the  relation  of  landlord  and  tenant  between  them- 
selves. 

In  every  one  of  these  cases  the  action  was  between  the 
immediate  parties  to  the  contract,  and  there  was  no  reason 
as  regarded  themselves  why  their  contracts  should  not  have 
had  full  operation  as  they  had  intended  them  to  operate. 
But  when  third  persons  are  concerned  the  rights  of  such 
others  must  be  governed  by  the  legal  effect  of  the  acts  that 
have  been  done*  Now  the  general  rule  is,  that  if  there  be 
lessor  and  lessee  for  a  term,  and  the  lessee  convey  all  his 
term  or  more  than  his  term,  so  that  he  has  no  reversion,  that 
this  is  an  assignment  so  far  as  the  original  lessor  is  concern- 
ed :  Palmer  v.  Edwards  (1  Doug.  187,  note  59). 
♦  In  Wollaston  v.  Ilakewell  (3  M.  &.  G.  372)  Tindal,  J., 
said,  in  a  case  similar  to  the  present,  a  longer  lease  made  by 
one  claiming  under  the  original  lessee  than  the  original 
lessee  himself  had,  and  at  a  higher  rent :  "  The  excess  of  the 
rent  beyond  that  originally  reserved  may  be  a  rent  seek 
only,  but  there  is  no  ground  for  holding  that  the  transfer  of 
the  whole  term  will  not  upon  that  account  be  an  assignment* 
The  only  question,  therefore,  is,  whether  if  lessee  for  ninety- 
nine  years  demise  for  a  longer  time,  such  demise  operates 
in  law  as  an  assignment ;  and  we  entertain  no  doubt  but 
that  for  a  very  long  period  the  law  has  been  held  that  it  has 
that  operation,  and  may  be  so  treated  in  pleading."  And 
he  referred  to  Picks  v.  Downing  (1  Ld.  Kay.  99),  where  it 
is  said :  "  So  if  lessee  for  three  years  assigns  his  term  for 
four  years,  he  does  not  by  this  gain  any  tortious  reversion, 
and  it  does  but  amount  to  an  assignment  of  his  interest." 
And  it  would  appear  from  a  note  in  3  M.  &  Gr.  393,  (note 
«),  that  the  demise  or  assignment  being  void  for  the  excess 
would  pass  only  the  lessee's  interest,  which  is  the  general 
doctrine,  that  when  an  interest  passes  there  can  be  no  estop- 
pel, so  that  all  beyond  the  interest  would  be  merely  void. 

The  case  of  Williams  v.  Hay  ward  (El.  &  El.  1040)  has 
no  special  application  to  this  case,  but  it  may  be  profitably 
referred  to. 
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,We  consider,  therefore,  that,  as  respects  the  plaintiff,  the 
original  lessor,  the  legal  effect  of  the  conveyance  by  Thomas 
Selby  to  the  defendant  was  to  make  the  defendant  the 
assignee  of  the  term  granted  to  Thomas  Selby,  and  to  con- 
fer upon  the  plaintiff,  in  respect  of  the  privity  of  estate 
thus  created,  a  right  of  action  against  the  defendant  for  the 
arrears  of  rent  which  are  claimed  in  this  action. 

The  rule  will,  therefore,  be  discharged. 

Rule  discharged. 


Russell  v.  Fraser* 

Search  for  lost  deed,  what  sufficient  to  admit  of  secondary  evidence- — Memorial 
executed  by  grantor,  good  evidence  against  third  parties. 

In  the  case  of  lost  deeds  it  is  always  a  question  for  the  presiding  judge 
whether  sufficient  search  has  been  made  to  justify  the  admission  of  secon- 
dary evidence  as  to  their  contents. 

In  this  case  the  witness,  who  was  a  son  of  the  late  agent  of  one  of  the  gran- 
tors, stated  that  his  father  had  possession  of  all  the  papers  of  the  grantor 
relating  to  lands  in  Upper  Canada ;  that  he  had  searched  through  his 
father's  papers  and  the  papers  of  the  grantor,  all  of  which  were  then  in 
the  possession  of  himself  and  mother ;  that,  at  the  suggestion  of  the  execu- 
tors of  the  said  grantor,  another  person  had  searched  among  those  of  his 
papers  deposited  in  a  certain  bank,  as  well  as  elsewhere  amongst  his 
private  papers,  but  that  he  had  not  applied  to  the  heirs  or  devisees  of  the 
grantor,  though  he  had  made  every  other  inquiry  where  there  was  a  pro- 
bability of  his  finding  the  deeds  in  question ;  nor  had  he  searched  among 
the  papers  of  the  other  grantor,  because  he  was  a  bankrupt,  and  the 
grantor  amongst  whose  papers  he  had  already  searched  was  his  assignee. 

Held,  sufficient  to  justify  the  admission  of  secondary  evidence  as  to  the  deeds 
in  question. 

Held,  also,  that  a  memorial  twenty-five  years  old,  which  a  witness  stated  he 
believed  to  be  signed  by  the  deceased  grantor  in  the  deed,  basing  his  belief 
on  the  fact  that  the  signature  closely  resembled  his  handwriting  which  he 
had  seen  in  the  books  and  papers  belonging  to  him  in  his  (the  witness') 
charge,  though  he  had  never  seen  him  write,  and  the  signatures  of  the 
witnesses  to  which  memorial,  one  of  whom  was  dead,  and  the  other  out  of 
the  jurisdiction,  he  knew ;  or  a  memorial,  upwards  of  thirty  years  old, 
produced  by  the  deputy  registrar  from  the  registry  office,  and  signed  by  the 
grantor  in  the  deed,  reciting  the  deed  and  its  contents  ; — is  good  evidence 
of  the  execution  of  the  deed ;  in  the  latter  case  either  as  affording  secondary 
evidence  of  its  contents,  which  would  be  good  against  all  the  world,  or  as 
a  declaration  or  admission  under  seal  by  the  owner  of  the  fee,  when  in 
possession,  that  he  had  sold  and  conveyed  to  the  grantee. 

Semble,  that  in  the  former  case  proof  of  the  handwriting  of  the  grantor  alone 
would  have  been  sufficient  evidence. 

He7d,  also,  that  a  memorial  signed  by  the  grantor  is  evidence  not  merely 
against  the  grantor  and  all  claiming  under  or  in  privity  with  him,  but 
against  third  parties  also,  as  being  a  statement  and  act  by  the  party  in 
possession  against  hi3  own  interest  as  the  reputed  owner  of  the  land  in 
question. 


376 


EASTER  TEEM,  28  VIC.  1865. 


Qucere,  whether  this  would  be  so  if  it  appeared  that  the  land  was  at  the  time 
in  the  actual  possession  of  some  one  other  than  the  grantor  and  not  holding 
in  privity  with  him. 

This  was  an  action  of  ejectment  to  recover  possession  of 
lot  number  three  in  the  ninth  concession  of  the  township  of 
Rawdon,  in  the  county  of  Hastings. 

Mary  Fraser  and  Hugh  Fraser,  on  27th  of  February,  1863, 
appeared  to  the  writ  and  defended  for  the  whole  of  the  land. 

The  plaintiff  by  his  notice  claimed  title  by  virtue  of  a 
deed  of  bargain  and  sale  from  the  Hon.  Peter  McGill  to 
him.  The  defendants  by  their  notice  besides  denying  the 
title  of  the  claimants  in  the  lands,  asserted,  title  in  them- 
selves by  continued  possession  for  twenty  years  and  upwards. 

The  cause  was  taken  down  to  trial  at  the  last  fall  assizes 
at  Belleville,  before  the  Hon.  Mr.  Justice  Morrison. 

The  plaintiff  put  in  an  exemplification  of  a  patent  to 
David  Parks,  of  the  lot  in  question,  dated  4th  September, 
1800,  and  proved  the  signature  of  the  grantor  to  the  deed 
from  Hon.  Peter  McGill  to  plaintiff  of  the  lot  in  question. 
The  witness  further  proved  that  his  father  was  a  half  brother 
of  the  Hon.  Peter  McGrill,  and  the  land  business  of  the  late 
Hon.  Peter  McGill  was  under  his  management,  and  all  the 
papers  relating  to  lands  in  Upper  Canada  were  in  the  posses- 
sion of  his  father,  who  was  then  dead ;  that  he  had  searched 
amongst  all  the  private  papers  of  his  father  and  all  the 
papers  of  the  McGill-  estate,  and  could  not  find  any  of  the 
deeds  that  plaintiff  wished  to  adduce  in  evidence.  He  added 
that  some  of  the  papers  of  the  McGill  estate  had  been  sent 
to  Mr.  Court  of  Montreal,  who  had  returned  them  to  him, 
the  witness.  The  witness'  father  was  the  acting  executor 
of  Mr.  McGill  for  the  Upper  Canada  property.  The  execu- 
tors of  the  late  Mr.  McGill  were,  Mr.  Anderson,  Mr.  Green- 
shields,  and  a  solicitor  and  the  father  of  the  witness,  and  all 
the  papers  of  Mr.  McGill's  estate  relative  to  lands  in  Upper 
Canada  were  in  the  possession  of  the  witness  and  his  mother. 
He  searched  for  a  deed  from  Parks  and  his  wife  to  John 
McKenzie,  dated  the  27th  March,  1829,  and  from  McKenzie 
to  Hon.  Peter  McGill,  dated  the  18th  March,  1840,  and 
could  not  find  them  amongst  the  papers  of  the  estate  of  the 
Hon.  Peter  McGill,  or  of  those  of  his  father. 
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Another  witness  searched  for  the  same  deeds  from  Parks 
to  McKenzie,  and  from  McKenzie  to  McGill,  amongst  the 
papers  of  Hector  Kussell,  whose  agent  he  was.    He  also 
searched  amongst  the  papers  of  the  firm  of  Hector  Kussell 
&  Co.,  whose  agent  he  also  was.    He  also  searched  at  the 
bank  of  Montreal,  at  the  suggestion  of  Mr.  Greenshields, 
one  of  Mr.  McGill's  executors,  amongst  his  (McGill 's)  papers 
in  the  bank,  and  did  not  find  the  deeds  or  any  of  them  there. 
He  also  searched  amongst  the  private  papers  of  Mr.  McGill, 
in  the  possession  of  Mr.  Craig,  and  did  not  find  any  such 
deeds  in  any  of  the  searches.  The  witness  added  there  were 
no  other  places  in  which  he  could  search  with  a  probability 
of  finding  the  papers  :  he  spent  several  days  in  looking  after 
the  deeds.    On  cross-examination  the  witness  said  he  did 
not  apply  to  Hector  Kussell,  but  he  believed  he  had  all  his- 
papers  in  Canada,  and  that  he  made  no  application  to  Mr. 
McGill's  heirs  or  devisees.    The  reason  why  he  did  not 
search  amongst  McKenzie's  papers  was,  that  his  estate  was 
transferred  to  an  assignee,  he  being  a  bankrupt,  and  Mr. 
McGill  was  the  assignee  :  there  was  no  use  to  search  else- 
where for  the  papers.    He  looked  at  a  memorial  of  a  deed, 
dated  the  18th  March,  1840,  purporting  to  be  from  John 
McKenzie  to  Hon.  Peter  McGill  of  the  lot  in  question  :  he 
had  seen  the  handwriting  of  Mr.  McKenzie,  and  believed 
the  signature  to  the  memorial  to  be  his  handwriting.  He 
also  knew  the  two  witnesses  to  the  memorial,  and  the  signa- 
tures were  of  their  handwriting  respectively :  one  was  dead 
and  the  other  living  in  Montreal.    He  had  seen  the  hand- 
writing of  McKenzie  in  his  own  books :  the  writing  there 
closely  resembled  the  signature  to  the  memorial,  and  he 
believed  it  was  his,  though  he  never  saw  him  write. 

The  deputy  registrar  of  the  county  of  Hastings  produced 
the  original  memorial  of  a  deed  from  David  Parker  and 
wife  to  John  McKenzie  of  the  lot  in  question,  dated  27th 
March,  1829.  He  produced  another  memorial  and  both 
were  put  in. 

Notice  to  produce  the  deeds  in  question  was  served  on 
defendants  and  service  admitted. 

For  the  defendants  it  was  objected,  that  there  was  no 
evidence  of  the  execution  of  any  deed  to  McKenzie  by 
27  n.  s. — VOL.  I. 
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Parks,  and  no  search  amongst  McKenzie's  papers  for  such 
a  deed,  sufficient  to  let  in  secondary  evidence  of  its  contents ; 
that  there  was  no  evidence  of  the  execution  of  a  deed  from 
McKenzie  to  Hon.  Peter  McGill,  and  no  proper  search  to 
allow  secondary  evidence ;  and,  as  secondary  evidence,  the 
memorial  to  the  latter  was  not  proven. 

The  learned  judge  directed  a  verdict  for  the  plaintiff,  with 
leave  reserved  to  the  defendant  to  enter  a  nonsuit,  if  the 
court  on  the  evidence  should  so  direct. 

In  Michaelmas  Term  last,  Wallhridge,  Q.  C,  pursuant  to 
leave  reserved,  obtained  a  rule  nisi  to  enter  a  nonsuit  on 
the  grounds,  that  there  was  no  legal  proof  of  the  supposed 
deed  from  Parks  to  McKenzie  in  the  plaintiff's  chain  of  title, 
or  of  the  execution  of  such  a  deed ;  that  there  was  no  legal 
proof  of  the  deed  from  McKenzie  to  the  Hon.  Peter  McGill, 
and  that  there  was  no  proof  of  search  with  the  heirs  or 
devisees  of  the  Hon.  Peter  McGill  for  the  missing  deeds, 
or  of  search  with  McKenzie  for  the  deed  from  Parks  to 
him. 

This  rule  was  enlarged  until  Hilary  Term  last,  when  Dixon 
shewed  cause. — There  was  no  reason  to  suppose  that  the 
deed  would  be  found  on  searching  with  the  heirs  or  devisees 
of  Mr.  MeGill,  as  the  property  was  conveyed  by  him  before 
his  death,  and  all  the  papers  connected  with  his  lands  in 
Upper  Canada  were  in  the  hands  of  Mr.  McCutcheon. 
There  was  no  reasonable  ground  for  searching  with  the 
heirs  or  devisees  of  Mr.  McGill.  As  to  John  McKenzie,  his 
estate  having  gone  into  bankruptcy,  the  search  was  proper 
with  his  assignee.  The  objection  taken  to  the  admission  of 
the  memorials  as  secondary  evidence  was,  that  the  memorials 
themselves  were  not  proven  :  not  that  they  did  not,  if  pro- 
perly proven,  afford  evidence  that  the  deeds  were  executed. 
The  objection  now  taken  is,  that  even  admitting  they  are 
properly  proven,  they  do  not  prove  the  deeds.  The  objec- 
tion not  having  been  properly  taken  at  nisi  prius  cannot 
now  be  urged  here :  Williams  v.  Wilcox,  8  A.  &  E.  314. 
There  was  reasonable  search  for  the  deeds  to  let  in  secondary 
evidence,  and  it  was  for  the  judge  to  decide  if  he  was  satis- 
fied that  the  originals  were  not  improperly  withheld  :  Taylor 
on  Evidence,  sees.  22  &  399. 
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The  memorials  in  this  case  are  signed  by  the  grantors, 
>°and  are  therefore  properly  receivable  in  evidence,  either  as 
primary  evidence,  being  the  declarations  of  the  parties  who 
Were  the  owners  of  the  premises,  that  they  had  conveyed 
them,  or  secondary  evidence,  binding  all  in  privity  with 
them ;  and  also  as  binding  those  persons  not  shewn  to  have 
been  in  possession  when  these  memorials  were  signed,  inas- 
much as  the  persons  to  whom  the  land  was  conveyed  wonld 

•  be  presumed  to  be  in  possession  until  some  one  else  was 
shewn  to  have  been  so  in  possession :  Bex  v.  Stourbridge,  2 
M.  &  R  43, 46 ;  Gnlley  v.  Bp.  Exeter,  4  Bing.  290  ;  Pardoe 
v.  Pries,  13  M.  &  W.  267  ;  Marvin  v.  Hales,  6  XL  CL  d  P. 

.  -208 ;  Lynch  v.  O'tfam,  6  U.  C.  C.  P.  259  ;  Ansley  v.  Breo, 
14  U.  0.  G.  P.  371 ;  Gough  v.  McBride,  10  XL  CL  C.  P. 
166  ;  Tiffany  v.  McOumber,  13  U.  0.  Q.  K  159  $  Begina 
v.  Inhabitants  of  Kenilworth,  7  U.  C.  Q.  B.  642  •  Gray  v. 
McMillan,  5  U.  C.  C.  P.  400.  The  memorials  are  declara- 
tions against  the  interest  of  the  parties  signing  them,  and 
are  good  primary  evidence  of  statements  made  by  the  owners 
of  the  estate  that  they  had  conveyed  them.  In  the  event  of 
the  court  not  supporting  the  views  of  the  plaintiff  here  pre- 
sented he  desired  a  new  trial,  as  he  might  possibly  be<able  to 
supply  the  deficiencies  in  his  case.  He  further  referred  to 
Taylor  on  Evidence,  156 ;  Doe  Earl  of  Ashburnam  v. 
Michael,  17  Q.  B.  277  ;  Wynne  v.  Tyrwhit,  4  B.  &  Aid.  376  ; 
Bartlett  v.  Smith,  11  M.  &  W.  483  ;  Doe  Mudd  v.  Sucker- 
more,  5  A,  &  E.  703,  as  to  proof  of  handwriting;  Slatterie 
v.  Pooley,  6M.&W.  664. 

English,  contra. — The  defendants  dare  not  claim  in  privity 
with  the  grantors  in  either  of  the  deeds  and  is  not  in  any 
way  bound  by  their  admissions.  The  statements  or  admis- 
sions in  the  memorials  are  not  any  answer  against  the  defen- 
dants in  this  action.  The  production  or  proof  of  a  memorial 
thirty  years  old  does  not  necessarily  prove  a  deed  of  that 
age.  There  was  no  proper  evidence  of  McKenzie's  hand- 
writing to  the  memorial.  The  other  subscribing  witness  to 
the  memorial  could  have  been  called  to  prove  it :  he  could 
have  been  subpoenaed  from  Lower  Canada,  and  should  have 
been  called.  Mr.  McCutcheon,  the  witness,  never  saw  the 
deeds,  and  his  evidence  in  relation  to  them  and  the  search 
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made  for  them  were  not  satisfactory.  He  was  in  no 
position  to  state  what  was  done  as  to  sending  them  to 
his  father,  or  to  Montreal :  Smith  v.  Nevilles,  18  U.  0.  Q. 
B.  473. 

t  Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  question  raised,  the  sufficiency  of  the  search 
for  the  lost  deeds  to  let  in  secondary  evidence  of  their  con- 
tents.—In  Reg.  v.  The  Inhabitants  of  Kenilworth  (7  Q.  B. 
at  p.  642,)  Lord  Denman,  in  reference  to  a  general  rule 
established  as  to  what  is  a  sufficient  search  to  let  in  secondary 
evidence  said  :  "I  think  that  no  general  rule  exists.  The 
question  in  every  case  is  whether  there  has  been  evidence 
enough  to  satisfy  the  court  before  which  the  trial  is  had  that,, 
to  use  the  words  of  Baily  Justice,  in  Rex.  v.  Denis,  6  a  bond 
fide  and  diligent  search  was  made  for  the  instrument  where 
it  was  likely  to  be  found.'  But  this  is  a  question  much  fitter 
for  the  court  which  tries  than  for  us.  They  have  to  deter- 
mine whether  the  evidence  is  satisfactory,  whether  the  search 
has  been  bond  fide,  whether  there  has  been  due  diligence, 
and  so  on.  It  is  a  mere  waste  of  time  on  our  part  to  listen 
to  special  pleading  on  the  subject.  To  what  employment 
shall  we  be  devoted,  if  such  questions  are  to  be  brought 
before  us  as  matters  of  law  ?  The  court  below  must  exercise 
their  own  judgment  as  to  the  reasonableness  of  the  search, 
taking  into  consideration  the  nature  of  the  instrument,  the 
time  elapsed,  and  numerous  other  circumstances,  which  must 
vary  with  every  case." 

As  to  the  diligence  in  the  search  necessary  to  let  in 
secondary  evidence,  the  following  quotation  from  Taylor  on 
Evidence  seems  to  lay  down  the  proper  principles  to  be  acted 
on  by  the  courts :  "  What  degree  of  diligence  is  necessary 
in  the  search  cannot  easily  be  defined,  as  each  case  must 
depend  much  on  its  own  peculiar  circumstances ;  but  the 
party  is  generally  expected  to  show  that  he  has  in  good  faith 
exhausted  in  a  reasonable  degree  all  the  sources  of  informa- 
tion and  means  of  discovery  which  the  nature  of  the  case 
would  naturally  suggest,  and  which  were  accessible  to  him. 
As  the  object  of  the  proof  is  merely  to  establish  a  reasonable 
presumption  of  the  loss  of  the  instrument,  and  as  this  is  a 
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preliminary  enquiry  addressed  to  the  discretion  of  the  judge, 
the  party  offering  secondary  evidence  need  not  on  ordinary 
occasions  have  made  a  search  for  the  original  document  as 
for  stolen  goods,  nor  be  in  a  position  to  negative  every  pos- 
sibility of  its  having  been  kept  back." 

The  latest  case  I  have  met  with  on  this  subject  is  Beg.  v. 
Hinckley  (8  L.  Times,  N.  S.  270).  I  will  make  a  short 
extract  from  the  judgment  of  Mr.  Justice  Blackburn  in  that 
case.  He  said :  "  I  think  the  only  question  is,  if  sufficient 
search  has  been  made  for  the  original.  Now  to  determine 
this,  it  must  be  shown  that  search  has  been  made  where  the 
instrument  would  most  probably  be.  It  is  for  the  presiding 
judge  to  decide  whether  reasonable  evidence  has  been  given 
to  satisfy  his  mind  that  the  document  has  been  lost.  But 
it  is  also  a  mixed  question  of  law  and  fact  which  the  court 
can  subsequently  review." 

We  think  there  was  reasonable  ground  laid  for  the  ad- 
mission of  the  secondary  evidence  of  the  contents  of  the 
lost  deeds.  There  is  no  reason  to  suppose  that  they 
were  intentionally  kept  back  by.the  plaintiff.  Two  hundred 
acres  of  wild  land  in  the  township  of  Bawdon,  where  the 
title  appeared  to  be  registered,  was  not  considered  to  be  of 
such  value  by  the  assignee  of  a  bankrupt  estate  as  to  induce 
us  to  think  that  any  extraordinary  care  would  be  taken 
to  preserve  the  title  deeds.  The  indifference  exhibited  by 
persons  who  owned  large  quantities  of  wild  lands  in  the 
early  settlement  of  this  Province,  and  who  were  in  the  habit 
of  frequently  buying  and  selling  lands,  to  the  preservation 
of  the  title  deeds,  is  a  matter  which  could  hardly  fail  to 
have  excited  the  attention  of  all  who  have  had  practical 
acquaintance  with  the  business  of  the  country.  This  indif- 
ference has  continued  to  be  observed  to  a  greater  or  less 
extent  until  within  the  last  fifteen  or  twenty  years.  The 
uon-production  of  or  inability  to  find  the  title  deeds  to  a. 
two  hundred  acre  lot,  where  the  title  was  registered,  to  pro- 
duce them  on  a  trial  of  the  cause,  would  hardly  excite  a 
suspicion  that  such  deeds  were  intentionally  kept  back. 
Reasonable  search  and  enquiry  with  and  amongst  the  papers 
of  those  likely  to  have  had  the  deeds  sought  for  seems  to 
us  to  have  been  made,  and  we  cannot  say  the  judge  in  admit- 
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ting  secondary  evidence  to  be  given  of  the  contents  of  these 
deeds  has  wrongly  exercised  his  discretion. 

In  Taylor  on  Evidence,  ed.  1,  p.  369,  it  is  laid  down,  "  If 
the  instrument  be  destroyed  or  lost,  the  party  seeking  to* 
give  secondary  evidence  of  its  contents  must  give  som& 
evidence  that  the  original  once  existed,  and  must  then  either 
prove  its  destruction  or  establish  its  loss." 

I  think  the  production  of  a  memorial  thirty  years  oldy 
signed  by  the  grantor  in  the  deed,  reciting  the  deed  and  its- 
contents,  is  some  evidence  of  the  existence  of  the  conveyance 
from  Parks  to  John  McKenzie,  dated  27th  March,  1829. 
Having  given  my  best  consideration  to  the  subject,  I  have 
arrived  at  the  conclusion  that  this  memorial,  signed  by  the 
grantor,  is  evidence  of  the  execution  of  the  deed,  either  a& 
affording  secondary  evidence  of  its  contents,  which  would 
make  it  evidence  against  all  the  world,  or  as  a  declaration" 
or  admission  under  seal  by  the  owner  of  the  fee  at  a  time 
when  he  was  in  possession  of  the  land,  that  he  had  seld  and" 
conveyed  it  to  J ohn  McKenzie. 

An  instrument  like  this,  coming  from  the  custody  of  as 
public  officer,  who  must  have  seen  the  deed  itself  to  which 
it  refers,  is  entitled  to  more  credit  than  if  it  had  been  in  the 
possession  of  the  party  to  whom  the  land  was  said  to  have 
been  -eon  veyed,  though  that  person  might  have  had  possession 
of  the  land.  The  instrument  in  the  possession  of  the  person 
holding  the  land  might  have  been  forged  or  obtained  by 
fraud ;  but  when  delivered  to  a  public  officer,  proved  under 
oath,  deposited  and  kept  by  him  for  thirty  years,  and  regis- 
tered in  a  book  open  to  constant  enquiry  and  inspection,  the 
instrument  has  higher  claims  to  our  confidence  in  its  genuine- 
ness. It  is  surely  entitled'  to  as  much  credit  as  a  mere 
abstract  of  title  would  be. 

Then  as  to  the  conveyance  from  John  McKenzie  to  Peter 
McGill,  this  memorial  was  not  executed  thirty  years  since, 
but  still  is  of  considerable  antiquity,  being  over  twenty-five 
years  since  it  was  executed.  The  signature  of  Mr.  McKenzie 
is  proved  by  the  evidence  of  the  person  who  has  had  charge 
of  the  books  and  papers  of  the  estate  with  which  Mr. 
McKenzie  in  his  lifetime  was  connected,  and  who  thus  was; 
enabled  to  obtain  a  knowledge  of  his  handwriting,  thougk 
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he  never  saw  him  write.  I  think  this  evidence  would  be 
sufficient  to  prove  the  signing  of  the  deed  by  McKenzie,  he 
being  now  dead ;  but  the  further  proof  of  the  signature  of 
the  subscribing  witness  to  the  memorial  makes  the  proof  of 
that  document  complete,  one  of  the  witnesses  being  dead 
and  the  othes  residing  out  of  the  limits  of  Upper  Canada. 

This  memorial  proves  the  execution  of  the  deed  from 
McKenzie  to  McGill,  in  the  same  way  as  the  other  memo- 
rial proves  the  execution  of  the  deed  from  Park  to  McKenzie. 

The  observations  of  Sir  J.  B.  Robinson,  in  Smith  v.  Nevilles 
(18  U.  C.  Q.  B.  Rep.  473),  are  in  favor  of  the  memorials 
being  good  secondary  evidence  of  the  execution  of  the  deeds, 
when  the  non-production  of  the  originals  was  satisfactorily 
accounted  for.  The  able  judgment  of  Mr.  Justice  ITagarty, 
in  Gough  v.  McBride  (10  TJ.  C.  C.  P.  166),  where  many  of 
the  most  important  cases  on  the  subject  of  the  evidence  of 
memorials  of  registered  deeds  are  referred  to,  only  decides 
that  when  the  memorial  is  signed  by  the  grantee,  and  pos- 
session does  not  follow  and  accompany  the  deed,  the  memo- 
rial is  not  evidence  of  the  execution  of  the  deed  against  any 
but  those  claiming  through  the  grantee. 

It  seems  to  be  admitted  beyond  reasonable  doubt,  that 
when  the  memorial  is  signed  by  the  grantor,  it  is  evidence 
against  him  and  all  claiming  under  him,  but  not  as  against 
third  parties.  It  is  urged  that  the  defendant  does  not  claim 
in  privity  with  either  of  the  deeds,  and  therefore  may  set 
up  that  the  plaintiff  has  not  established  the  transfer  of  the 
fee  of  the  land  from  the  owner  to  himself. 

What  right  has  the  defendant  to  take  this  ground  ?  The 
heir-at-law,  or  assignee  of  the  owner  of  the  fee,  could  not 
show,  as  a  matter  of  fact,  that  there  was  no  such  convey- 
ance, or  that  it  was  inoperative,  because  they  would  be 
estopped  from  showing  the  truth ;  but,  nevertheless,  against 
the  declaration  of  those  persons  under  whom  they  claim, 
the  statement  by  the  owner  or  party  in  possession  of  land 
against  his  own  interest,  when  accompanied  by  acts  or  some- 
thing done,  is  evidence  to  go  to  a  jury  as  against  every  one 
in  relation  to  the  title  or  right  to  possession,  not  merely  on 
account  of  privity  with  those  who  may  subsequently  claim, 
but  as  the  acts  and  conduct  of  the  reputed  owner. 
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Now  here  the  grant  from  the  Crown  to  Parks,  in  1800, 
would  transfer  the  possession  to  him.  In  the  absence  of 
evidence  to  the  contrary  he  remained  in  possession  until  the 
27th  March,  1829.  He  then  signs  an  instrument  under  his 
seal,  declaring  that  for  a  good  consideration  he  had  conveyed 
the  land  in  fee  to  John  McKenzie,  and  requests  that  the 
instrument  declaring  that  fact  shall  be  registered  by  a  public 
officer  in  a  book  for  that  purpose,  and  that  officer  cannot 
properly  enregister  the  memorial  unless  the  deed  to  which 
it  refers  is  produced.  To  use  the  language  of  Lord  St, 
Leonards,  in  Biggs  v.  Sadlier  (10  Irish  Equity  Eep.  522), 
,  "  I  confess  I  should  be  ashamed  of  the  law  of  England  if 
such  evidence  as  that  could  not  be  received  from  necessity 
as  secondary  evidence,"  to  prove  the  contents  and  execution 
of  the  deed,  when  there  was  nothing  to  show  there  was  any 
one  in  possession  of  the  lot,  or  claiming  in  any  way  adversely 
to  the  grantor.  This  deed,  proved  in  this  way  under  the 
statute,  passed  the  possession  to  John  McKenzie,  and  he,  we 
must  assume  for  the  purposes  of  this  suit,  remained  in  pos- 
session (no  one  else  being  in  possession)  until  the  18th  March, 
1840,  when  he  signed  a  similar  memorial,  declaring  under 
his  seal  that  he  had  conveyed  the  land  to  Mr.  McGill.  The 
effect  of  this  memorial,  enregistered  according  to  law,  and 
proved  as  this  was,  in  my  humble  judgment  was  to  furnish 
evidence  of  the  conveyance  from  McKenzie  to  McGill,  and 
the  effect  of  that  conveyance  was  to  transfer  the  possession 
to  him.  The  conveyance  from  McGill  to  plaintiff  is  fully 
established. 

If  at  the  time  of  the  execution  of  the  memorials  it  could 
have  been  shown  that  the  land  was  in  the  actual  possession 
of  some  person  other  than'  the  grantors,  and  not  holding  in 
privity  with  them,  it  might  be  argued  that  the  signing  of 
the  memorial  and  requesting  it  to  be  registered  under  such 
circumstances,  was  not  the  act  of  a  party  in  possession  of  the 
land  either  actually  or  constructively,  and  therefore  could 
not  prejudice  the  party  who  was  then  in  actual  possession. 
However  that  might  be,  such  is  not  shown  to  be  the  case 
here ;  and  I  think,  both  by  reason  and  authority,  we  may 
sustain  the  plaintiff's  right  to  recover  against  persons  who 
do  not  appear  to  have  any  title  to  the  land  whatever,  except 
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a  bare  possession,  and  that  not  for  a  period  long  enough  to 
give  them  a  title. 

I  have  looked  at  several  cases  not  referred  to  in  the  judg- 
ment of  Mr.  Justice  Hagarty.  In  Cathrow  v.  Eade  (4 
DeGex  and  Smales,  531),  in  relation  to  a  memorial  signed  by 
the  grantor,  the  Vice-Chan cellor  said,  "  I  think  this  memorial 
is  admissible  in  evidence  on  more  grounds  than  one,  but  at 
least  on  one :  Mary  Davies,  by  whom  it  is  executed,  is  dead, 
and  it  is  a  document  signed  and  sealed  by  her  against  her 
own  interest.  That  is  sufficient  evidence,  the  deed  being 
lost,  of  the  date  of  the  conveyance  to  the  testator."  That 
was  the  point  to  be  determined  in  that  suit,  and  the  decision 
affected  the  rights  of  parties  not  sustaining  their  claim  by 
the  deed. 

In  Moulton  v.  Edmonds  (29  L.  J.  Ch.  p.  181),  the.  Lord 
Chancellor  held,  that  recitals  in  deeds  were  evidence  on 
the  loss  being  proved.  Pie  said,  "  Recitals,  generally  speak- 
ing, are  only  evidence  between  the  parties  to  the  deeds  con- 
taining the  recitals.  Authorities,  however,  have  been  cited 
to  show  that  in  cases  of  title  recitals  have  been  received  as 
evidence  of  missing  deeds.  In  Moriarty  v.  Grey  (12  Irish 
C.  L.  Rep.  129),  Patrick  Grey,  who  was  then  tenant  in  tail, 
executed  a  disentailing  deed  on  the  22nd  October,  1834, 
through  which  the  plaintiff  claimed.  After  the  proper  evi- 
dence of  loss  was  given,  the  plaintiff  tendered  in  evidence  a 
memorial  of  the  deed  of  1834,  which  memorial  was  proved 
to  have  been  executed  by  Patrick  Grey.  The  learned  judge 
admitted  the  memorial  in  evidence.  The  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  memorial  was  not  good 
secondary  evidence  of  the  alleged  deed  of  October,  1834, 
and  further,  because  there  was  no  sufficient  legal  proof  that 
such  deed  had  been  executed  by  Patrick  Grey.  The  defen- 
dant did  not  claim  in  privity  with  Patrick  Grey.  The  full 
court  held,  as  there  was  sufficient  evidence  of  the  loss  of  the 
deed,  the  memorial  as  secondary  evidence  was  properly 
admitted  in  evidence,  and  refused  to  grant  the  nonsuit. 
Piggott  v.  Stratton  (1  DeG.  S.  &  J.  33-49),  and  Cairncross 
v.  Zorimer,  3  McQ.,  H.  L.  Cases,  829;  7  Jur.  K  S. 
149),  are  also  authorities  in  favour  of  plaintiffs.  JVash 
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v.  Ash  (8  J.  K  S.  998),  and  Andrew  v.  Motley  (12  C.  B. 
K  S.  514),  we  have  also  seen,  but  do  not  consider  them  as 
conflicting  with  our  views  in  this  case. 
We  think  the  rule  to  enter  a  nonsuit  must  be  discharged. 

Rule  discharged. 


Robinson  v.  Shields. 

Wrongful  distress — Variance  between  declaration  and  evidence — Condonation — 
2  Wm.  &  M.,  ch.  5,  sec.  5 — Pleading. 

In  an  action  by  a  tenant  against  his  landlord  for  a  wrongful  distress  and  sale 
of  his  goods  the  gist  of  the  action  is  the  wrong  complained  of,  and  there- 
fore a  variance  between  the  contract  set  out  in  the  declaration  and  that 
proved  is  immaterial. 

Quosre  as  to  the  right  of  a  landlord  to  distrain  and  sell  his  tenant's  goods  for 
the  nonfulfillment  of  a  contract  respecting  certain  rails  agreed  to  be 
delivered  in  lieu  of  rent  for  the  demised  premises. 

Held,  also,  that  the  receipt  by  the  tenant  from  the  bailiff  of  the  surplus  of  the 
proceeds  of  the  sale  was  no  condonation  of  the  tortious  act  complained  of, 
the  payment  having  been  neither  made  nor  accepted  in  satisfaction  or  com- 
promise of  the  injury  suffered. 

In  such  an  action  it  is  necessary  to  state  correctly  to  whom  the  rent  is  due. 

"  Not  guilty"  puts  in  issue  the  tenancy  and  the  ownership  of  the  goods. 

Semble,  that  it  is  improper  to  join  with  a  cause  of  action  of  this  nature  a 
count  for  the  seizure  and  the  conversion  of  the  goods. 

This  was  an  action  tried  before  Hagarty,  J.,  on  the  statute 
2  W.  &*  M.,  cap.  5,  sec.  5,  for  unlawfully  distraining  for  $100, 
being  one  year's  rent  claimed  to  be  due  from  the  plaintiff  on 
the  1st  day  of  April,  1864,  on  the  east  half  of  lot  number  six 
in  the  seventh  concession  of  the  township  of  Albion,  when 
in  fact  no  rent  was  due. 

In  the  first  count  of  the  declaration  the  plaintiff  alleged 
that  he  held  the  said  lot  as  tenant  to  one  William  Shields, 
since  deceased,  on  the  terms  that  he  should,  as  rent  for  the 
first  year,  furnish  pine  or  cedar  rails  for  fences  to  be  put  by 
him  on  the  premises  by  or  during  the  second  winter  of  the 
tenancy,  and  should  hold  it  thereafter  at  a  certain  rent  per 
cleared  acre  therefor,  payable  by  the  plaintiff  to  said  William 
Shields ;  that  after  the  commencement  of  the  tenancy  Wm. 
Shields  died,  and  the  plaintiff  thereafter  held  the  lands  on 
the  said  terms  as  tenant  of  the  defendant,  who*  claimed  the 
reversion  ;  yet  the  defendant,  not  regarding  the  statute,  on 
the  27th  day  of  September,  1864,  wrongfully  distrained  in 
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and  upon  the  premises,  the  goods  of  the  plaintiff  of  the 
value  of  $180  94,  and  on  the  3rd  day  of  October,  in  the 
same  year,  sold  the  same  goods  by  colour  of  the  statute  for 
rent  then  pretended  by  the  defendant  to  be  in  arrear  by 
and  due  from  the  plaintiff,  when  in  truth  and  fact  no  rent 
was  due. 

In  the  second  count  the  plaintiff  alleged  that  the  defen- 
dant seized  his  goods,  carried  them  away,  and  disposed  of 
them  to  his  own  use. 

The  defendant  pleaded  not  guilty  by  statute  to  both  counts. 

John  Eogers  was  called  by  the  plaintiff  to  prove  the 
agreement.  He  represented  that  he  was  present  in  March, 
1863,  when  it  was  agreed  between  William  Shields  and  the 
plaintiff  that  the  plaintiff  should  have  the  place  from  the  1st 
of  April,  1863.  Plaintiff  was  to  put  on  two  thousand  rails 
for  the  first  year's  rent :  after  the  first  year  plaintiff  was  to 
pay  $100  a  year  for  the  improved  land  within  the  fences  : 
the  plaintiff  might  split  rails  on  any  part  of  the  lot,  and  be 
allowed  7s.  6d.  per  100  for  them  instead  of  the  2,000  rails. 
After  three  years  plaintiff  was  to  pay  rent  for  any  additional 
land  he  might  himself  clear.  That  at  the  time  this  agree- 
ment was  made  another  tenant  was  on  the  place,  whose  term 
expired  on  the  1st  of  April.  Plaintiff  entered  before  tjie 
other  tenant  left,  but  he  left  soon  after  the  plaintiff  entered. 
That  it  was  contemplated  the  agreement  should  be  in  writ- 
ing, but  William  Shields  died  the  same  spring. 

Henry  Loucks  was  also  called  to  prove  the  agreement. 
He  understood  plaintiff  was  to  have  the  place  for  any  term 
under  eight  years.  He  was  to  have  it  the  first  year  for  put- 
ting on  2,000  rails  :  he  was  not  bound  to  put  them  on  the 
first  winter,  but  to  get  what  he  could  the  first  winter.  After 
this  he  was  to  pay  $100  a  year  for  the  cleared  land.  He  was 
to  clear  more  land  and  have  it  free  for  three  years  for  clear- 
,  ing  it :  then  he  was  to  pay  12s.  6d.  an  acre  for  it,  the  rate 
at  which  the  rest  was  calculated.  He  was  to  get  possession 
on  the  1st  of  April  when  the  other  tenant  left.  There  was 
a  clearing  of  forty  acres,  and  it  was  talked  of  at  12s.  6d.  per 
acre,  which  would  make  the  $100  rent.  He  understood  the 
money  rent  was  not  to  begin  till  the  1st  of  April,  1864.  It 
appeared  that  after  the  sale  it  was  found  there  was  a  balance 
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of  $10  22  too  much  made  :  this  was  paid  to  the  plaintiff  and 
received  by  him  without  remark.  The  sale  was  shown  to 
have  taken  place  on  the  3lst  October,  1864. 

At  the  close  of  the 'plaintiff's  case,  M.  C.  Cameron,  Q.  C, 
objected  that  there  was  no  proof  of  the  agreement  as  set  out 
in  the  first  count ;  that  all  must  be  proved. 

The  learned  judge  directed  the  jury,  that  the  question 
was  whether  there  was  any  ascertained  sum  due  for  rent  at 
the  time  of  the  distress.  He  charged  the  jury  that  both 
witnesses  said  there  was  to  be  no  money  rent  for  the  first 
year ;  that  they  varied  a  little  in  other  details ;  but  were 
both  clear  in  this,  that  the  defendant  professed  to  claim  $100 
for  a  year's  rent.  If  no  rent  was  due  when  the  distress  was 
made,  the  jury  were  to  assess  the  damages  for  plaintiff  for 
the  defendant's  illegal  act,  and  that  double  damages  were 
recoverable. 

To  this  charge  Cameron  objected,  contending  that  as  plain- 
tiff took  back  the  $10  22  from  the  bailiff  he  ratified  the  sale, 
and  could  not  sue  for  double  value ;  that  the  learned  judge 
should  have  told  the  jury,  that  if  rails  were  due,  although 
no  money  was  due,  the  distress  would  be  lawful.  This 
being  assented  to  by  the  counsel  for  the  plaintiff,  the  judge 
so  .directed  the  jury.  The  jury  found  verdict  for  plaintiff, 
$180  94,  which  being  doubled  made  $361  88,  for  which  the 
verdict  was  endorsed  on  the  record. 

In  Hilary  Term  McMiehael  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had,  on  the  ground  that  there  was  a 
failure  of  proof  as  to  the  first  count,  there  being  a  variance 
between  the  contract  set  out  in  the  first  count  and  the  con- 
tract proved ;  and  that  plaintiff  by  receiving  back  a  portion 
of  the  proceeds  of  the  sale  condoned  the  wrong,  and  could  . 
not  sue  for  double  damages,  and  for  misdirection  on  these 
points. 

During  the  present  Term  Robert  A.  Harrison  shewed 
cause,  citing  Gwinnet  v.  Phillijpps,  3  T.  R.  643 ;  Sells  v. 
Hoare,  1  Bing.  401 ;  Eardly  v.  Tumock,  Cro.  Jac.  629 ; 
Farewell  v.  Dickson,  6  B.  &  C.  251 ;  Eoare  v.  Lee,  5D.  & 
L.  765,  S.  C.  5,  O.  B.  754 ;  Arch.  L.  &  T.  2  ed.  133,  134 ; 
Woodfall's  L.  &  T.  7  ed.  392. 
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31.  C.  Cameron,  contra,  cited  Williams  v.  Jones,  11  A.  & 
E.  643. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  real  question  in  this  action  was,  whether  the  distress 
and  sale  were  made  for  rent  pretended  to  be  in  arrear  and 
due,  when  in  truth  no  rent  was  in  arrear  or  due  to  the  defend- 
ant. It  is  an  action  on  the  case  on  the  5th  section  of  the  2 
Wm,  &  M.  sess.  1.  The  relation  of  landlord  and  tenant 
must  necessarily  arise  out  of  contract ;  but  this  action  is  not 
brought  upon  the  contract,  but  on  a  wrong  which  the  land- 
lord committed  against  his  tenant,  by  pretending  that  there 
was  rent  due,  when  there  was  none  due. 

The  contention  of  the  defendant  is,  that  the  contract  as 
laid  must  be  proved  with  the  same  strictness  as  if  the  action 
were  upon  the  contract.  The  plaintiff  contends  that  it  is 
enough  for  him  to  show  the  relation  of  landlord  and  tenant, 
and  that  no  rent  in  fact  was  due  when  the  distress  was  made. 

The  case  of  Gwinnet  v.  Phillips  et  al.  (3  T.  R.  643),  was 
an  action  on  the  11  Geo.  II.  ch.  19,  s.  3,  to  recover  double 
the  value  of  goods  removed  to  prevent  a  distress.  The 
declaration  stated  that  £57  were  in  arrear  for  rent.  At  the 
trial  the  notice  of  distress  was  produced  which  alleged  that 
£55  were  due.  It  was  objected  by  the  defendants  that  the 
plaintiff  was  bound  by  the  notice  of  distress,  and  the  plain- 
tiff was  nonsuited.    This  nonsuit  was  afterwards  set  aside. 

Kenyon,  C.  J.,  said,  "  Here  it  was  impertinent  to  state 
what  the  rent  was  :  the  defendants  incurred  a  penalty  under 
this  act  of  Parliament  in  fraudulently  removing  the  goods 
which  were  subject  to  the  distress.  Whether  £5  or  any 
other  sum  were  in  arrear  was  perfectly  immaterial,  the 
damage  was  not  to  be  measured  by  the  quantity  of  rent  but' 
by  the  value  of  the  goods  removed." 

Ashlmrst,  J.,  said,  "  The  gist  of  this  action  is  the  fraudu- 
lent removal  of  the  goods  from  the  premises  in  order  to 
defeat  the  distress ;  it  was  therefore  immaterial  to  the  defend- 
ants whether  one  sum  or  another  were  due  for  rent,  for  in 
either  case  they  are  guilty  of  a  tort." 

In  Sells  v.  Hoare  et  al.  (1  Bing.  401),  it  was  held  that  the 
plaintiff  need  not  allege  or  prove  the  precise  amount  of  rent 
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due  ill  an  action  for  an  excessive  distress  for  rent,  and  that 
it  was  no  bar  to  such  an  action,  that  between  distress  and 
sale  of  the  goods  distrained  the  parties  came  to  an  arrange* 
ment  respecting  the  sale. 

In  Farewell  {admin.)  v.  Dickenson  (6  B.  &  C»  251),  debt 
for  rent,  the  declaration  stated  a  demise  of  a  messuage,  land 
and  premises,  with  the  appurtenances.  The  proof  was  of  a 
messuage  and  land  together  with  the  furniture,  utensils  and 
implements.  It  was  held  that  as  the  rent  issued  out  of  the 
real  property  it  was  sufficient  to  allege  and  prove  a  demise 
of  the  real  property,  and  therefore  no  variance. 

The  gist  of  the  action  before  us  is,  the  wrongful  distress 
and  sale  when  no  rent  was  due.  According  to  the  evidence 
no  money  rent  was  due.  But  the  defendant  contended,  that 
the  evidence  did  not  show  that  the  rails,  which  were  to  be 
put  on  the  farm  as  the  first  year's  rent,  had  been  put  there. 
It  was  a  question  left  by  consent  to  the  jury  whether  the 
plaintiff  in  this  respect  had  made  default,  and  they  found  he 
had  not.  The  evidence  is  not  clear  as  to  when  the  rails 
were  to  be  brought  there,  but  we  infer  the  plaintiff  had  the 
second  year  to  complete  the  delivery  of  them,  and  we  cannot 
say  the  jury  were  wrong  in  this  respect.  Whether  the 
defendant  would  have  had  a  right  to  distrain  and  sell  for  the 
non-fulfilment  of  the  contract  in  regard  to  the  rails,  which 
were  to  be  delivered  as  the  rent  of  the  first  year,  may  be 
open  to  question  ;  at  all  events,  the  defendant  had  the  advan- 
tage of  having  this  left  in  his  favor  by  the  learned  judge. 

The  case  of  Ireland  v.  Johnson  et  al.  (1  Bing,  1ST.  C.  162) 
is  an  authority  for  the  necessity  of  stating  correctly  to  whom 
the  rent  is  due.  Tindal,  C.  J.,  says,  "  The  mode  in  which 
the  rent  becomes  due,  the  party  to  whom  it  is  due,  and  by 
whom  the  distress  is  made,  are  all  material  allegations." 

In  Yates  v.  Searle  et  al.,  in  which  the  holding  modo  et 
formci  was  traversed,  the  court  upheld  the  case  of  Ireland 
v.  Johnson,  that  it  is  necessary  to  shew  on  the  face  of  the 
declaration  to  whom  the  rent  was  said  to  be  due,  and  that  a 
variance  in  this  respect  was  fatal,  and  held  the  traverse  good. 
There  is  no  question  but  that  the  plea  of  not  guilty  put  ^in 
issue  the  tenancy  and  the  ownership  of  the  goods :  Williams 
v»  Jones  et  al.  (11  Ad.  &  E.  643) ;  but  here  the  tenancy,  so 
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far  as  to  entitle  this  plaintiff,  was  established,  and  the  owner- 
ship of  the  goods  was  proved.  The  defendant  has  referred 
lis  to  the  case  of  Hoare  v.  Lee  (5  C.  B.  754).  It  is  an 
authority  to  show  that  the  second  count  in  this  declaration 
ought  not  to  have  been  joined  with  the  first,  but  this  ques- 
tion does  not  arise  here,  for  the  damages  were  not  assessed 
as  applying  to  that  count. 

We  think  the  evidence  sustained  the  first  count,  and  that 
there  was  no  misdirection. 

It  has  been  urged  upon  us  that  the  defendant,  by  receiving 
from  the  bailiff  the  surplus  of  the  sale,  condoned  the  wrong, 
and  was  precluded  from  the  right  to  recover.  In  Sells  v.  Hoare 
et  al.  (1  Bing.  401),  for  an  excessive  distress  for  rent,  it  was 
contended  the  action  would  not  lie  unless  there  had  been  a 
sale  of  the  goods  ;  that  the  sale  having  been  abandoned  in 
consequence  of  an  understanding  between  the  parties,  the 
plaintiff  ought  to  have  been  nonsuited.  By  the  court  it  was 
said,  that  the  arrangement  between,  the  parties  respecting 
the  sale  of  the  goods  distrained  did  not  divest  the  plaintiff 
of  his  right  of  action. 

The  bailiff  was  bound  to  return  to  the  owner  of  the  goods 
distrained  the  amount  which  remained  in  his  hands  after 
satisfying  the  distress  warrant  and  the  costs  of  the  sale. 
He  could  only  say,  if  remonstrance  had  been  made,  "  I  know 
nothing  of  the  dispute  between  you  and  your  landlord,  take 
this  money  it  is  yours  in  any  event."  We  have  been  refer- 
red to  no  authority  on  this  point.  It  was  no  part  of  the 
bailiff's  duty  to  compromise  the  wrong,  if  any  had  been 
done.  The  payment  of  this  money  was  not  made,  nor  was 
it  received,  in  satisfaction  or  compromise  of  the  injury  which 
the  plaintiff  had  suffered. 

In  the  amount  of  the  verdict  the  defendant  ought  to  have 
got  credit  for  it  in  the  proportion  of  the  price  received  for 
the  goods  and  their  value.  This  was,  as  127  is  to  180,  $10 
would  be  $14  17  nearly,  which  being  doubled  would  be 
$28  34,  for  which  the  verdict  ought  to  be  reduced. 

The  rule  will  be  discharged  with  costs,  upon  the  plaintiffs 
agreeing  to  reduce  the  verdict  by  taking  off  $28  34. 
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Trover — Excessive  damages. 

Defendants  undertook  to  carry  for  plaintiffs  a  quantity  of  oats  to  T.,  which 
they  did,  delivering  them  at  an  elevator  there  belonging  to  S.,  who  received 
them  to  hold  for  plaintiffs.  Of  the  quantity  thus  delivered  plaintiffs  received 
part  before  the  elevator  was  destroyed  by  fire,  as  it  subsequently  was. 
There  was  a  very  large  amount  of  grain  besides  the  plaintiffs'  in  the 
elevator  at  the  time  of  its  destruction,  most  of  which  settled  down  in  a 
couical  mass  on  the  wharf  on  which  the  building  stood,  the  remainder  falling 
into  the  water.  Plaintiffs  desired  to  remove  what  remained  of  their  grain, 
alleging  that  they  could  select  it  from  the  general  mass,  from  their  know- 
ledge of  the  portion  of  the  building  in  which  it  had  been  stored ;  but  the 
defendants,  who  were  the  bailees  of  the  greater  part,  assumed  charge  of  the 
whole  for  the  benefit  of  all,  and  refused  to  allow  plaintiffs  to  do  so,  stating 
that  it  would  be  sold  for  the  general  benefit,  which  it  accordingly  was, 
when  the  plaintiffs'  share  of  the  proceeds  of  the  sale  was  found  to  amount 
to  only  about  $28. 

Held,  that  plaintiffs  could  maintain  trover  against  defendants  in  respect  of 
their  grain  so  disposed  of  by  defendants,  inasmuch  as  the  latter  had  no 
control  over  it,  and  ought  not  to  have  prevented  plaintiffs  from  removing 
it  if  they  could  find  it.  Held,  also,  that  this  was  a  case  in  which  no  greater 
than  the  actual  damages  sustained  should  have  been  assessed;  and,  the 
jury  having  awarded  excessive  damages,  the  court  made  such  an  order  as 
would  secure  as  far  as  possible  the  necessary  relief  in  that  respect. 

This  was  an  action  tried  before  J.  Wilson,  J.,  at  the  last 
winter  assizes  in  and  for  the  county  of  the  city  of  Toronto. 

The  declaration  contained  four  counts.  The  first  charged 
the  defendants,  as  common  carriers,  for  not  delivering  safely 
at  Toronto  9,568  bushels  of  oats,  received  by  them  at 
Chicago,  to  be  carried  to  Toronto.  Second  count,  for  mix- 
ing the  oats  with  corn,  whereby  they  were  lessened  in  value. 
Third  count,  special  contract  for  carrying  the  oats  from 
Chicago  to  Toronto,  and  there  delivering  them  at  the  eleva- 
tor in  bags,  to  be  delivered  for  that  purpose :  breach,  non- 
delivery. Fourth  count,  trover  for  oats  partially  destroyed 
by  fire. 

Pleas,  not  guilty,  non-assumpsit,  and  loss  of  oats  by  fire. 

The  delivery  of  the  oats  was  not  in  fact  disputed.  The 
defendants  received  from  plaintiffs  9,568—  bushels,  which 
came  to  Toronto  less  73  2J-  bushels.  Of  this  quantity  45  — 
bushels  were  lost  during  the  carriage  from  Chicago  to 
Sarnia,  and  were  paid  for ;  the  other  45  —  were  lost  between 
Sarnia  and  Toronto,  and  admitted  to  be  worth  $11  68.  Of 
the  quantity  thus  sent,  3,538  bushels  became  mixed  with 
Indian  corn.  The  whole  was  delivered  at  the  elevator  in 
Toronto,  and  there  held  in  store  by  Shedden  &  Co.  for  the 
plaintiff.   This  elevator  was  used  for  two  purposes ;  first,  for 
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storing  grain  by  the  defendants,  which  they  were  carrying 
to  eastern  customers ;  secondly,  for  storing  grain  by  Shedden 
for  delivery  in  Toronto;  the  defendants'  undertaking,  in 
regard  to  grain  for  Toronto,  being  to  deliver  it  in  store  in 
the  elevator. 

On  the  arrival  of  the  plaintiffs'  cats,  they  were  stored  in 
the  elevator  for  the  plaintiffs,  and  at  their  risk.  Before  the 
destruction  of  the  elevator,  the  plaintiffs  had  received  2,578  — 
bushels,  and  had  then  there  6,921  bushels,  the  remaining  73 
bushels  having  been  lost  in  the  transit.  The  elevator  was 
destroyed  by  accidental  fire.  At  the  time,  it  contained 
wheat,  corn,  oats  and  other  grain,  to  the  extent  of  66,687 
bushels.  The  building  stood  upon  a  wharf.  The  floor  was 
■about  sixteen  feet  above  the  wharf :  cars  could  be  run  under. 
The  bins  were  about  forty  feet  deep,  and  ten  feet  square. 
When  the  building  was  burnt,  the  whole  mass  settled  on  the 
wharf,  in  the  shape  of  a  flat  cone :  the  rest  fell  into  the  lake. 
It  was  in  a  smouldering  condition  for  many  days ;  but  when 
the  fire  had  subsided,  the  plaintiffs  went  with  a  number  of 
men  and  a  barge,  to  take  away  what  remained  of  their  grain, 
•alleging  that  they  could  take  their  grain,  from  knowing 
where  the  bins  were,  in  whicU  it  was  stored.  In  the  mean- 
time the  defendants,  being  the  bailees  of  the  greater  part  of 
it,  had  taken  charge  of  the  whole  for  the  benefit  of  all  con- 
cerned. They  refused  to  allow  the  plaintiffs  to  take  any  of 
it,  alleging  that  it  would  be  sold  for  the  general  benefit. 
Soon  afterwards  the  defendants  directed  Mr.  Shedden  to 
remove  the  most  damaged  part  of  the  mass,  and  have  it  sold 
to  the  best  advantage,  they  furnishing  cars  and  engine  free 
for  the  purpose.  The  more  damaged  part  was  put  in  heaps 
on  the  shore,  and  sold  in  twenty-three  lots,  at  from  $1  to 
$27  a  lot.  There  yet  remained  on  the  wharf  13,711  bushels 
of  wheat,  oats  and  corn,  damaged.  1,000  bushels  were  sold 
at  10c.  a  bushel,  200  bushels  at  10c,  100  at  7c,  and  12,411 
at  5  c.  This  last  lot  was  sold  to  a  Mr.  J ames,  who  said  he 
took  it  away  and  sold  it  at  from  9c.  to  20c.  a  bushel.  The 
whole  brought  $829,  but  the  expenses  were  $600.  It  was 
shown  that  the  plaintiffs'  oats  were  in  bins,  near  the  sides ; 
and  the  probabilities  were,  that  the  greater  proportion  of  his 
was  more  injured  by  fire  and  fell  more  into  the  water  than 
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the  general  mass  ;  'but  assuming  all  shared  in  proportion,  he* 
would  have  owned  about  one-ninth  of  what  remained. 

There  remained  to  divide  only  $250,  of  which  the  plain- 
tiffs' share  would  be  $27  77. 

There  were  sold  by  the  bushel,  of  this  damaged  mass, 
13,711  bushels,  at  from  5c.  to  10c.  per  bushel.  A  ninth  of 
this  would  be  1,524  bushels,  say,  at  10c,  $152  40. 

The  defendants  admitted  their  liability  for  the  mixing  the 
corn  with  the  wheat,  and  the  proof  was  5c.  a  bushel  would 
separate  them.  But  3,538  bushels  were  mixed,  which  at  5c.. 
would  be  $177  90.  They  admitted  their  liability  for  the 
28  H  bushels  lost,  $11  68.  The  damages  of  the  plaintiffs 
would  thus  be  =  $11  68  +  $117  90  +  $152  40  =  341  98 
but  they  paid  into  court  $250,  making  the  damages  ultra 
$91  98. 

The  learned  judge  charged  the  jury,  that  on  the  matter 
of  contract  the  defendants  were  liable  for  the  quantity  lost 
on  the  way,  and  for  the  damages  arising  from  mixing  the 
corn  with  the  oats  ;  that  on  the  count  in  trover,  they  were 
liable  for  the-  value  of  the  damaged  oats  taken  in  charge  by 
them  and  sold  under  their  direction ;  that  although  it  seemed 
the  fairest  way,  and  perhaps  the  best,  to  keep  all  and  sell  it 
for  the  general  benefit,  still  the  defendants  had  no  right 
against  the  plaintiffs'  will  to  take  his  property  and  sell  it. 

M.  G.  Cameron,  Q.  C,  objected,  that  there  was  no  con- 
version in  doing  what  the  plaintiffs  did,  when  the  whole 
mass  was  mixed. 

B.  A.  Harrison  objected,  that  the  judge  should  have  told 
the  jury  to  assess  damages  on  the  whole  oats  that  were 
mixed  with  the  corn. 

In  Hilary  Term  last,  McMiehael,  for  defendants,  obtained 
a  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence ;  and  for  misdirection,  in 
charging  that  the  defendants  were  guilty  of  trover  with  res- 
pect to  the  grain  held  by  them;  and  for  excessive  damages. 

R.  A.  Harrison  now  showed  cause.  He  cited  Burroughes 
v.  Bayne,  5H.&K  295 :  Weeks  v.  Goode,  6  C.  B.  K  S.- 
367 ;  Tear  v.  FreelocLy,  4  C.  B.  K  S.  228 :  AtUnson  v. 
Marshall,  12  L.  J.  Ex.  117;  Johnson  v.  btear,  15  C.  B.  EL 
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S.  330,  S.  0.  9  L.  T.  K  S.  538 ;  Tredwen  v.  Rolman,  1 
H.  &  C.  72,  S.  C.  10  Jur.  1ST.  S.  991 ;  Great  Western  Bail- 
way  Co.  v.  Gurton,  1  F.  &  F.  359 ;  Morton  v.  McDowell, 
7  U.  C.  E.  338 ;  Thomas  v.  Harris,  1  F.  &  F.  67;  S.  C.  27 
L.  J.  Ex.  353  ;  Flvnt  v.  Bird,  11  U.  C.  K.  444;  McDonald 
v.  Cameron,  4  U.  C.  E.  1 ;  Comer  v.  McKinnon,  ib.  350  ; 
Barclay  v.  Adair,  7  C.  P.  157 ;  Mayne  on  Damages,  347. 
M.  C  Cameron,  contra. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

It  has  been  argued  that  trover  does  not  lie  against  these 
defendants  for  anything  they  did  with  the  damaged  grain. 
When  the  defendants  had  delivered  the  plaintiffs'  grain  in 
the  elevator,  and  they  had  received  it  there,  and  stored  it 
with  Shedden,  they  had  no  pretence  for  taking  charge  of  it. 
They  were  bailees,  it  is  true,  of  the  other  grain  there,  but 
were  in  no  way  liable  for  its  loss  or  destruction  by  fire ;  and 
they  had  no  right  to  prevent  the  plaintiffs  from  taking  their 
grain  if  they  could  find  it,  or  causing  it  to  be  sold,  because 
they  could  not  separate  it  from  the  grain  which  they  held 
as  bailees.  In  Burroughes  v.  Bayne  (5  H.  &  ~N.  296)r 
what  trover  is  has  been  well  defined.  There  it  is  said: 
'"In  ordinary  cases  the  plaintiff's  proof  is  much  the  same  as 
would  be  required  in  an  action  of  detinue ;  but  the  word 
6  conversion,'  by  a  long  course  of  practice  has  acquired  a 
technical  meaning, — it  means  detaining  goods  so  as  to  de- 
prive the  person  entitled  to  the  possession  of  them  of  his 
dominion  over  them."  Holt,  C.  J.,  in  Wilhraham  v.  Snow 
(Wms.  Sand.  47  g.),  says,  "  that  the  denial  of  goods  to  him 
who  has  a  right  to  demand  them  is  an  actual  conversion, 
and  not  evidence  of  it  only  ;  for  what  is  a  conversion  but 
an  assuming  upon  one-self  the  property  in,  and  right  of 
disposing  of,  another's  goods."  Here  the  defendants  did 
assume  the  property  in  the  defendant's  goods,  and  the  right 
of  disposing  of  them,  and  the  actual  disposal  of  them. 
There  can  be  no  clearer  case  of  trover  than  the  defendants 
were  guilty  of,  in  respect  to  the  damaged  grain  of  the 
plaintiffs. 

The  defendants  say  the  damages  are  excessive.  We  think 
they  arc   This  was  a  case  in  which,  we  think,  a  jury  should 
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not  have  assessed  damages  beyond  the  actual  loss,  and  the5 
plaintiff  ought  not  to  seek  or  gain  advantage  by  an  unin- 
tentional wrong.  It  is  quite  clear,  that  if  all  the  owners  of 
that  heap  had  gone  there,  as  the  plaintiffs  seemingly  did,, 
and  claimed  the  right  to  take  from  the  damaged  mass  a 
quantity  equal  to  the  grain  each  had  there,  they  could  not 
have  succeeded;  for  there  were  only  about  14,000  to  meet 
66,000 ;  and  it  was  so  mixed,  that  no  one  could  with  any 
certainty  have  said  what  was  really  his  from  what  was  his 
neighbour's.  The  fairest  way  was,  either  to  divide  in  pro- 
portion, or  sell  for  the  general  benefit,  as  the  defendants 
proposed  to  do. 

A  division  was  not  practical,  for  the  owners  were  not 
there.  A  sale  was  the  other  alternative,  for  a  scramble  was 
inexpedient,  and  could  only  have  resulted  in  a  series  of 
wrongs.  This  the  defendants,  took  upon  themselves  to 
carry  out ;  and  if  they  had  acted  wisely,  and  advised  with 
the  plaintiffs  as  to  the  best  and  fairest  mode  of  doing  it,.. 
perhaps  no  cause  of  complaint  would  have  arisen.  As  it 
was,  they  chose  to-  assume  the  whole  responsibility,  and  we- 
are  not  surprised  that  the  plaintiffs  did  not  acquiesce  ■  in* 
what  the  defendants  did; ;  for  that  which  sold  for  anything 
had  not  been  moved  at  all ;  while  that  which  absorbed  nearly 
all  in  its  removal  was  of  no  value.  The  plaintiffs,  from  the 
result,  had  good  reason  to  suspect  either  that  those  em- 
ployed did  not  act  in  the  interests  of  the  owners,  or  that  the 
defendants,  while  seeming  to  give  assistance  as  far  as  motive 
power  was  concerned,  were  using  what  was  available  for  the 
purpose  of  clearing  away  rubbish,  which  otherwise  they 
would  have  been  obliged  to  remove  at  their  own  expense. 

Deducing  from  the  evidence  what  we  think  the  plaintiffs- 
were  fairly  entitled  to,  we  think  their  damages  ought  not  to* 
have  exceeded  $100  beyond  the  amount  paid  into  court. 

The  only  relief  we  can  give,  is  to  direct  a  new  trial  to  be* 
had,  upon  payment  of  costs  by  the  defendants,  unless  the 
plaintiffs  shall  agree  to  reduce  their  verdict  to  $100,  in  which 
case  the  rule  will  be  discharged  with  costs  ;  but  if  the 
defendants  decline  to  take  a  new  trial  on  payment  of  costs,, 
and  the  plaintiffs  decline  to  reduce  their  verdict,,  then,  this, 
rule  will  be  discharged  without  costs. 
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King  v.  Macdonald. 

Seizure  by  division  court  bailiff — Trespass  against  sheriff  for  subsequent  seizure — 
Pleading — Practice. 

A  seizure  of  goods  under  a  division  court  execution  being  entitled  under  sec. 
266,  Con.  Stats.  JJ.  C,  ch.  22  to  priority  over  a  seizure  subsequently  made 
by  the  sheriff,  trespass  will  not  lie  against  the  latter  for  the  seizure  made 
by  him,  the  goods  being  under  the  division  court  writ  already  in  the 
custody  of  the  law. 

Held,  also,  that  in  the  absence  of  a  count  in  the  declaration  for  money  had 
and  received,  plaintiff  could  not  recover  for  the  surplus  money  which  under 
sec.  251  the  sheriff  could  have  seized  in  the  hands  of  the  division  court 
bailiff  after  satisfaction  of  the  prior  execution. 

Semble,  that  in  accordance  with  White  v.  Morris,  11  C.  B.  1015,  the  mere  pro- 
duction of  the  fi.  fa.  will  not  enable  the  sheriff  to  shew  that  a  deed  which 
is  good  against  all  but  creditors  is  void  against  the  latter,  but  that  he  must 
also  prove  the  judgment  on  which  the  writ  issued. 

This  was  an  action  of  trespass  for  taking  a  carding 
machine,  picker,  &c.r  and  trover  for  the  same  goods.  1st 
plea,  not  guilty.    2nd.  Not  possessed. 

The  case  was  tried  before  the  Chief  Justice  for  Upper 
Canada  at  the  last  spring  assizes  in  and  for  the  county  of 
Grey,  and  a  verdict  rendered  for  plaintiff  for  $375. 

Edward  Bowles,  who  was  the  son-in-law  of  plaintiff,  in 
February,  1864,  had  leased  a  shop  and  water-power  suffi- 
cient to  propel  a  carding  machine,  fulling  mill,,  shearer,  &c.y 
from  one  Hannah,  of  which  he  was  to  be  put  in  possession 
on  the  20th  of  May,  1864,  at  the  rent  of  $100  a  year.  He 
had  borrowed  from  one  Brighty  $206,  on  whose  execution 
the  defendant  had  seized  the  goods  in  question.  Partly  with 
this  money  and  partly  on  credit  he  had  purchased  this  card- 
ing machine  and  picker  from  one  Eggleston,  who  for  the 
balance  of  the  price  of  the  carding  machine  and  packer 
($375)  required  security.  Bowles  applied  to  the  plaintiff  to 
become  his  surety,  and  he  joined  in  the  notes  to  Eggleston. 
Bowles,  on  the  14th  of  April,  1864,,  gave  plaintiff  a  chattel 
mortgage  on  these  machines  which  was  void  by  defect  in  the 
affidavit  of  the  mortgagee ;  but  he  afterwards  and  on  the  9th 
of  September,  1864,,  by  an  agreement  in  writing  professed  to 
sell  to  plaintiff  the  machines  and  all  the  machinery  in  the  shop 
in  consideration  of  his  liability  for  the  notes  to  Eggleston,  and 
his  agreeing  to  pay  $40  down  and  give  his  notes  for  $220 ; 
namely,  three  notes  for  $73  33,  the  first  to  fall  due  on  the 
1st  of  January,  1867,  and  the  other  two  in  each  of  the  suc- 
ceeding years.    Bowles,  at  the  opening  of  this  business  on 
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the  first  of  June,  seemed  unwilling  to  use  his  own  name  in 
consequence  of  his  fearing  an  action  might  be  brought 
against  him ;  for  he  issued  an  advertisement  on  the  16th  of 
May,  setting  forth  that  the  new  woolen  works  would  be 
opened  by  Samuel  King,  plaintiff's  son,  on  the  1st  of  June, 
1864.  Bowles  did,  however,  begin  and  carry  on  the  busi- 
ness in  his  own  name  without  question  till  the  9th  of  Sep- 
tember. Just  before  this  time  Brighty  had  told  Bowles  of 
his  determination  to  sue  him,  the  debt  being  then  $252.  On 
the  10th  of  September  Bowles  said  he  delivered  over  all  the 
property  to  plaintiff  and  took  down  the  sign.  Plaintiff  took 
possession  of  all ;  but  it  was  agreed  that  Bowles  should  go 
on  and  conduct  the  business  at  $1  a  day  as  wages.  He  con- 
tinued to  work  the  machines  till  the  12th  of  November, 
when  Smith,  the  division  court  bailiff,  seized  the  machines, 
and  the  work  was  stopped.  On  the  24th  of  November, 
1864,  the  defendant  issued  his  warrant ,  to  Thornhill,  his 
bailiff,  to  seize  at  the  suit  of  Brighty,  who  is  the  Brighty 
spoken  of.  Bowles  admitted  that  if  Brighty  had  not  threat- 
ened there  would  have  been  no  need  of  the  bill  of  sale,  and 
that  his  threats  created  the  necessity.  He  admitted  there 
was  no  writing  as  to  how  he  was  to  be  employed,  and  that 
he  gave  the  plaintiff  $15  or  $16  out  of  the  business. 

On  the  day  Thornhill  received  his  warrant  he  went  to 
seize  the  property,  but  found  it  in  the  possession  of  Smith? 
the  division  court  bailiff.  He  seized  it  however,  and  adver- 
tised and  sold  it,  but  Smith  in  fact  made  the  sale  on  his  own 
execution,  and  on  behalf  of  Thornhill  on  the  execution  of 
Brighty.    He  received  of  the  proceeds  of  the  sale  $231. 

At  the  close  of  the  plaintiff's  case  Robert  A.  Harrison 
moved  for  a  nonsuit  on  the  following  grounds:  1st.  That 
the  plaintiff  had  failed  on  the  issue  of  not  guilty,  there  being 
no  proof  of  trespass  by  sheriff  and  no  conversion.  2nd.  No 
continuous  change  of  possession.  3rd.  The  bill  of  sale  was 
made  to  prefer  King. 

The  case  proceeded  and  the  jury  found  a  verdict  for  plain- 
tiff with  $375  damages. 

The  learned  judge  reported,  that  he  told  the  jury  the 
■defendant  was  by  his  warrant  sufficiently  connected  with  the 
acts  done  by  Thornhill  in  execution  of  the  writ  set  out  in  the 
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warrant,  put  in  by  the  plaintiff,  to  charge  the  defendant,  being 
sheriff ;  but  that  the  warrant  afforded  evidence  for  the  defend- 
ant that  he  was  acting  in  execution  of  the  writ  stated  in  the 
warrant.  The  learned  judge,  reserving  leave  for  the  defen- 
dant to  move  for  a  nonsuit,  asked  the  jury  to  say  whether 
as  a  matter  of  fact,  Thornhill  adopted  as  his  own  act  the 
seizure  previously  made  by  Smith,  the  division  court  bailiff, 
and  directed  or  took  part  in  the  steps  taken  in  pursuance  of 
that  seizure ;  and  if  so,  that  the  plaintiff  was  entitled  to  a 
verdict  on  not  guilty  on  the  count  in  trespass. 

In  a  similar  manner,  mutatis  mutandis,  he  directed  as  to 
the  count  in  trover. 

As  to  not  possessed,  he  directed  that  as  the  goods  had 
been  the  property  of  Bowles  at  first,  and  plaintiff's  title  to 
them  derived  from  him,  and  as  they  were  apparently  in  the 
possession  of  Bowles,  it  was  not  necessary  for  the  plaintiff 
to  plead  Brighty's  judgment  and  execution ;  and  the  more 
so,  if  the  plaintiff  had  a  paper  title  to  the  goods  *  that  as 
to  the  chattel  mortgage,  the  plaintiff's  claim  was  good  for 
nothing,  but  rested  on  the  bill  of  sale  of  10th  of  September, 
1864 ;  that  as  to  possession,  there  was  no  evidence  of  a  formal 
delivery,  and  the  jury  were  to  say  whether  the  change  of  pos- 
session was  actual  or  pretended  ;  and  if  actual,  whether  con- 
tinuous ;  and  they  should  decide  this  on  the  evidence  of  how 
the  business  was  conducted  and  the  property  dealt  with ;  that 
they  were  to  say,  although  the  possession  was  changed  and 
the  change  continuous,  whether  the  bill  of  sale  was  made 
to  delay  or  defeat  creditors,  and  if  so,  that  it  was  void; 
that  they  ought  to  consider  the  value  to  be  given  to  the 
testimony  of  Bowles,  on  which,  to  a  considerable  extent, 
the  plaintiff's  case  rested ;  if  his  testimony  were  rejected^ 
they  could  not  well  find  for  plaintiff;  that  there  was  the 
general  question  of  fraud,  the  transaction  of  sale,  as  being 
merely  colourable  and  not  intended  to  pass  the  property y 
and  made  by  a  man  who  thought  himself,  or  was  really 
insolvent,  when  he  made  it ;  that  the  long  postponement  of 
the  consideration  and  interest  not  reserved  was  a  feature 
not  to  be  overlooked. 

The  attention  of  the  learned  Chief  Justice,  when  he  had 
nearly  concluded,  was  called  to  the  8th  section  of  the  Insol- 
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vent  Act,  when,  at  the  moment,  he  thought  and  said  that  the 
words  "  afterwards  become  an  insolvent "  mean  an  insolvent 
under  the  Act,  to  which  Mr.  Harrison,  for  defendant? 
objected ;  and  he  objected  to  the  court's  saying  that  the 
^count  in  trover  was  sustained.  He  also  contended  that  the 
Sheriff  was  not  responsible  for  the  full  value  of  the  goods. 

In  Easter  Term,  Harrison  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  upon  the  grounds 
that  the  plaintiff  failed  to  prove,  as  against  defendant,  either 
the  trespass  alleged  in  the  first  count,  or  the  conversion 
alleged  in  the  second  count  of  the  declaration ;  and  that 
the  plaintiff's  remedy,  if  any,  upon  the  evidence,  was 
money  had  and  received,  for  which  no  count  was  contained 
in  said  declaration. 

Or  why  the  said  verdict  should  not  be  set  aside  and  a 
-  new  trial  ordered  between  the  parties,  upon  the  ground  of 
misdirection,  in  this,  that  the  learned  Judge  who  tried  the 
said  cause  ruled  there  was  evidence  of  an  adoption  by  the 
bailiff  of  defendant  of  the  seizure  previously  made  by  the 
bailiff  of  the  Division  Court ;  that  if  defendant's  bailiff 
adopted  the  seizure,  defendant  became  and  was  a  trespasser 
by  relation  ;  that  if  defendant's  bailiff  took  the  proceeds  of 
sale,  or  any  part  thereof,  defendant  was  proved  to  have 
-converted  plaintiff's  property,  or  some  part  thereof,  in  the 
second  count  of  the  declaration  mentioned,  to  the  extent  of 
the  proceeds  so  taken  ;  that  defendant  was  liable  to  the  full 
value  of  the  property  sold  by  the  Division  Court  bailiff,  and 
that  sec.  8  of  the  Insolvency  Act,  27  and  28  Yic.  cap.  17, 
had  no  application  whatever  to  the  case. 

Or  why  the  said  verdict  should  not  be  set  aside  and  a 
new  trial  had  between  the  parties  upon  the  ground  of  im- 
proper rejection  of  evidence,  in  this,  that  the  learned  Judge 
rejected  evidence -of  facts  and  circumstances  which  afforded 
a  fair  presumption  or  inference  on  the  question  of  the  honu 
fides  of  the  transfer  from  Edward  Bowles  to  the  plaintiff, 
which  was  one  of  the  questions  in  dispute,  and  which  facts 
and  circumstances  would,  if  admitted  in  evidence,  have 
fairly  and  reasonably  aided  the  jury  in  arriving  at  a  just 
and  true  conclusion  on  the  question  of  bona  fides  -;  and  in 
4his,  that  the  learned  Judge  rejected  evidence  of  statements 
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made  by  and  acts  dpne  by  Edward  Bowles,  in  regard  to  his 
fraudulent  dealings  with  the  property  in  dispute,  both 
before  and  after  the  time  of  the  alleged  sale,  showing  a 
want  of  bona  fides  in  the  sale. 

Or  why  the  said  verdict  should  not  be  set  aside  and  a 
new  trial  had  between  the  parties  upon  the  ground  that  the 
said  verdict  was  contrary  to  law,  evidence,  the  weight  of 
evidence,  and  the  judge's  charge,  in  this,  that  the  bill  of 
sale  under  which  plaintiff  claimed  to  own  the  property  in 
dispute,  was  not  proved  to  have  been  filed  in  the  office  of 
the  clerk  of  the  county  court ;  that  no  immediate  delivery 
and  actual  and  continued  change  of  possession  was  shown ; 
that  Edward  Bowles,  the  alleged  vendor,  was  insolvent  at 
the  time  of  the  alleged  sale;  that  the  alleged  sale  was  made 
with  intent  to  defeat  or  delay  the  creditors  of  the  said 
Edward  Bowles,  or  with  intent  of  preferring  plaintiff,  his 
father-in-law,  one  of  said  creditors ;  and  that  considering 
the  time  when  the  alleged  sale  was  made,  the  price  agreed 
to  be  paid,  the  times  and  terms  of  payment,  the  value  of  the 
property  sold,  compared  with  the  price  to  be  paid  for  the 
same,  the  continuance  of  Bowles  in  possession,  notwith- 
standing the  sale  and  other  circumstances  both  before,  at 
the  time  of,  and  subsequent  to  the  sale,  the  sale  was  proved 
to  have  been  colourable,  and  not  bond  fide* 

McKenzie  showed  cause,  and  cited  Gray  v.  Fortune^ 
18  U.  C.  E.  253 ;  Darlington  v.  Pritohard,  4  M.  &  GL  783  ; 
Bundle  v.  Little,  6  Q.  B.  174;  Peddell  v.  Butter,  8  C.  &  P. 
337 ;  Powell  v.  Hoyland,  6  Ex.  67  ;  Neilan  v.  Hanny, 
2  C.  &  K.  710  ;  Eoscoe  Ev.  eel.  1862,  782  ;.  Phillips  v. 
Earner,  1  Es.  355  ;  Penn  v.  Scholey,  5  Es.  243  ;  Lewis  v. 
Rogers,  1  C.  M.  &  E.  48  ;  Poster  v.  Smith,  13  IT.  C.  B.  243.; 
Walker  v.  Grange,  8  C.  P.  431  ;  Barton  v..  Bellhouse, 
20  U.  C.  K.  60  ;  Taylor  v.  Commercial  Bank,  4  C.  P.  447 ; 
27  &  28  Yic.  cap.  17. 

•  LLarrison,  contra,  cited  Wilson  v.  Tummer,  6  Sc.  N.  C. 
894 ;  Wilson  v.  Baker,  4  B.  &  Ad.  614  ;  Woollen  v.  Wright, 
31  L.  J.  Ex.  573,  S.  C.  7  W.  E.  715,  7  L.  T.  K  S.  73 ; 
Kennedy  v.  Patterson,  22  U.  C.  E.  556 ;  Walker  v.  Olding, 
1  H.  &  C.  621 ;  Oronshaw  v.  Chapman,  7  H.  &  K  511 ; 
Clarke  v.  Stevenson,  24  U.  C.  E.  200;  Bex  v.  Egerton, 
29  n.  s. — VOL.  I. 
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E.  &  E.  C.  C.  375  ;  Llewellyn  v.  Winchworth,  13  M.  &  W. 
599 ;  Tay  Ev.  2  ed.  301 ;  Con.  Stats.  U.  C.  c.  22. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  266  sec.  of  the  C.  L.  P.  A.  settles  the  priorities  of 
executions  in  the  hands  of  sheriffs  and  Division  Court 
bailiffs,  and  leaves  him  to  seize  and  hold  the  goods  whose 
execution  has  been  first  received. 

Smith,  the  Division  Court  bailiff,  had  his  execution,  and 
actually  made  a  seizure  of  the  machines  in  question  upon 
it  on  the  12th  November,  1864.  The  sheriff  got  his  writ 
of  fi.  fa.,  and  issued  his  warrant  to  Thornhill  upon  it  on 
the  24th  November.  He  says  he  found  the  machines 
in  the  possession  of  Smith,  who  had  before  then  seized 
them.  They  were  then  in  the  possession  of  Smith,  or 
rather  in  the  custody  of  the  law,  and  could  not  be  seized  by 
the  sheriff's  bailiff  so  as  to  make  the  sheriff  a  trespasser. 
The  sheriff  could,  by  the  251st  section,  seize  the  money  in 
Smith's  hands  as  the  surplus  of  the  former  execution.  This, 
we  think,  was  all  the  sheriff's  bailiff  did,  or  was  authorized 
to  do,  under  the  circumstances. 

There  is  no  count  for  money  had  and  received  to  enable 
the  plaintiff  to  recover  the  money,  which  in  this  view  of  the 
case  would  belong  to  him,  and,  therefore,  there  ought  to  be 
a  nonsuit  entered  on  the  first  ground. 

It  will  not  be  necessary  to  adjudicate  upon  the  other 
matters  mentioned  in  the  rule ;  otherwise,  this  case  would 
have  raised  an  important  question ;  for  there  was  much 
force  in  the  contention  of  the  plaintiff,  that  the  sheriff  here 
did  not  show  that  he  represented  a  creditor. 

This  transfer  of  these  chattels  may  have  been  good  as 
between  King  and  Bowles  although  bad  as  against  a  credi- 
tor ;  for  if  we  assume  that  the  deed  of  the  9th  September, 
1864,  was  intended  by  the  parties  to  operate  as  a  deed, 
though  fraudulent  and  void  as  against  creditors,  it  was  orood 
as  against  all  persons  except  creditors.  Now  it  was  an 
established  rule  of  law,  not  doubted  until  the  case  of  Bessey 
v.  Windham  (6  Q.  B.  166),  that  the  mere  production  of  the 
writ  oifi.fa.  and  nothing  more,  would  not  enable  the  sheriff 
to  show  that  a  deed  was  void  which  was  good  as  against  all 
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except  a  creditor.  He  was  obliged  to  show  that  he  repre- 
sented a  creditor,  and  this  was  done  by  proving  the  judg- 
ment as  well  as  the  writ. 

The  case  of  White  v.  Morris  (11  C.  B.  1015)  resembled 
this  in  regard  to  the  point  of  which  we  are  now  speaking, 
and  there  it  was  held  that  the  bailiff  as  well  as  the  execution 
creditor,  was  bound  to  j»*ove  the  judgment,  and  that  the  war- 
rant reciting  it,  though  put  in  by  the  plaintiff,  was  no  evi- 
dence of  such  judgment.  There,  as  here,  the  goods  were 
found  in  the  aetual  possession  of  him  who  had  owned  them. 

Our  practice  has  been  to  hold  it  enough  for  a  sheriff  to 
show  the  execution,  if  the  goods  were  taken  from  the  actual 
possession  of  the  execution  debtor,  adopting  the  rule  laid 
down  in  Bessey  v.  Windham  rather  than  the  ancient  rule, 
and  the  one  upheld  in  White  v.  Morris.  We  doubt,  as  the 
learned  judge  doubted,  the  bond  fides  of  this  case.  If  the 
plaintiff  is  so  advised,  he  may  bring  another  action,  in  any 
form  he  pleases,  and  the  opinion  of  another  jury  may  thus 
be  taken  on  the  facts  about  which  both  the  learned  Chief 
Justice  and  we  have  doubts. 


FOURDRINIER  V.  HARTFORD  FlRE  INSURANCE  COMPANY. 

Policy  of  insurance — Date  and  issue  of — When  insurance  effected — Statement  of 
insurable  interest. 

Plaintiff,  in  March,  1861,  made  a  written  application  to  defendants  for  insur- 
ance on  certain  premises.  The  risk  was  accepted  conditionally,  on  certain 
alterations  being  made,  until  the  making  of  which  it  was  not  to  be  consi- 
dered as  taken.  After  these  alterations  were  made,  no  steps  were  taken 
towards  completing  the  contract  of  insurance  until  January,  1862,  when  a 
policy,  dated  in  May,  1861,  was  issued  and  delivered  to  plaintiff.  Among 
other  conditions  of  the  policy  were  these  three:  1st,  that  the  policy  should 
not  be  binding  on  the  company  until  actual  payment  of  the  premium ;  2nd, 
that  applications  for  insurance  should  specify  the  construction  of  the  build- 
ing to  be  insured,  and  that  after  the  effecting  of  the  insurance  any  increase 
to  the  risk  by  any  means  whatever  within  the  control  of  the  insured  should 
avoid  the  policy ;  3rd,  that  if  the  property  to  be  insured  were  leasehold,  or 
other  interest  not  absolute,  it  should  be  represented  to  the  company,  and 
expressed  in  the  policy  in  writing. 

The  premium  was  not  paid  in  full  till  January,  1862,  on  the  day  of  the  issue 
and  delivery  of  the  policy  to  plaintiff. 

Between  March,  1861,  and  January,  1862,  a  funnel  for  conducting  shavings 
from  an  upper  to  a  lower  story,  in  front  of  a  furnace,  was  placed  in  the 
insured  building :  this  addition  or  alteration,  it  was  proved,  increased  the' 
risk. 

There  was  also  a  mortgage  on  the  premises,  which  was  mentioned  in  the 
application  of  insurance. 
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Held,  1st,  That  the  insurance  was  not  effected  until  January,  1862,  and  that 
the  policy  not  having  then  a  retroactive  relation  to  its  date  for  any  other 
purpose  than  for  the  computation  of  the  period  at  which  it  should  expire, 
the  risk  by  the  erection  of  the  funnel  was  not  increased  after  but  before 
the  making  of  the  policy;  2nd,  that  the  third  condition  had  been  sufficiently 
complied  with,  inasmuch  as  the  property  was  specified  in  the  application  as 
mortgaged  property,  and  the  application  was  by  the  terms  of  the  policy  a 
part  of  the  latter,  and  therefore  the  mortgaged  interest  was  represented  to 
the  company,  and  expressed  in  the  policy  in  writing. 

The  plaintiffs  sued  for  the  recovery  of  the  amount  for 
which  they  had  insured  their  building  against  fire  with  the 
defendants. 

The  declaration  stated  that  the  defendants,"by  a  policy  of 
insurance,  dated  the  13th  May,  1861,  made  by  the  defen- 
dants in  consideration  of  $112  to  them  paid  by  the  plaintiffs, 
did  ensure  the  plaintiffs  against  loss  or  damage  by  fire  to  the 
amount  of  $2,800,  as  follows :  $400  on  the  building  in  the 
policy  described,  and  $2,400  on  machinery,  stock  and  tools 
contained  in  .the  said  building,  from  noon  on  the  13th  May, 
1861,  until. noon  on  the  13th  May,  1862.  The  policy  con- 
tained a  great  number  of  special  provisions  having  no  appli- 
cation to  the  present  suit ;  and  it  contained  among  them  a 
provision  that  the  conditions  which  were  annexed  were  to  be 
used  to  explain  the  rights  and  obligations  of  the  parties  in 
all  case's  not  in  the  policy  specially  provided  for.  The  con- 
ditions necessary  to  be  referred  to  were  the  following : 

1.  "  Applications  for  insurance  must  specify  che  construc- 
tion and  materials  of  the  building  to  be  insured,  or  contain- 
ing the  property  insured,  &c.  If,  after  insurance  is  effected 
either  by  the  original  policy  or  by  the  renewal  thereof,  the 
risk  shall  be  increased  by  ajiy  means  whatever  within  the 
control  of  the  assured,  *  *  *  *  such  insurance  shall  be 
void  and  of  no  effect,  &c. 

2.  " Eo  insurance,  whether  original  or  continued,  shall  be 
considered  as  binding  until  the  actual  payment  of  the  pre- 
mium by  the  assured  to  the  company  or  their  agent. 

3.  "  Property  held  in  trust  or  on  commission  must  be 
insured  as  such,  otherwise  the  policy  will  not  cover  such 
property ;  and  in  case  of  loss,  the  names  of  the  respective 
owners  shall  be  set  forth  in  the  preliminary  proof  of  such 
loss,  together  with  their  respective  interests  therein  certified 
by  them.  By  "  property  held  in  trust "  is  intended  property 
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held  under  a  deed  of  trust  or  under  the  appointment  of  a 
court  of  law,  or  property  held  as  collateral  security,  in  which 
latter  case  this  company  shall  be  liable  only  to  the  extent  of 
the  interest  of  the  assured  in  such  property.  Goods  on 
storeage  must  be  separately  and  specifically  insured.  If  the 
interest  in  the  property  to  be  insured  be  a  leasehold  interest, 
or  other  interest  not  absolute,  it  must  be  so  represented  to 
the  company  and  expressed  in  the  policy  in  writing,  other- 
wise the  insurance  shall  be  void." 

The  declaration  then,  averring  general  performance,  alleged 
the  loss  of  the  premises  by  fire  while  the  policy  was  in  full 
force,  by  which  the  plaintiff  sustained  loss  to  the  amount . 
for  which  he  had  been  insured. 

The  defendants  pleaded  the  following  pleas  : 

1st.  They  did  not  make  the  policy. 

2nd.  They  were  induced  to  make  it  by  the  plaintiff  and 
one  Frank  M.  Holmes,  acting  in  concert  with  the  plaintiffs 
by  means  of  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiffs  and  Frank  M.  Holmes. 

3rd.  The  application  for  insurance  did  not  truly  specify 
the  construction  and  materials  of  the  building,  but  contained 
a  false  description  of  the  building  and  of  its  contents,  con- 
trary to  the  first  condition. 

4th.  The  risk  was  increased  by  the  plaintiffs  without  the 
knowledge  or  consent  of  the  defendants,  by  the  erection  in 
the  building  insured  of  a  spout  in  front  of  the  fire  arch,  and 
for  the  purpose  of  passing  shavings  and  refuse  from  the 
stave  machine  on  the  second  floor  of  the  building  to  the 
furnace,  and  by  other  alterations  made  in  the  building,  con- 
trary to  the  first  condition  by  reason  whereof  the  insurance 
became  void  and  of  no  effect. 

5th.  The  interest  of  the  plaintiffs  in  the  property  insured 
was  not  truly  represented  by  the  plaintiffs,  to  the  defendants, 
nor  expressed  in  the  policy  in  writing  according  to  the  third 
condition,  by  means  whereof  the  insurance  became  void. 

Issue  was  joined  on  these  pleas. 

The  cause  was  tried  at  the  last  Brockville  assizes,  held 
before  the  Chief  Justice  of  this  court,  when  a  verdict  was 
rendered  for  the  plaintiffs  for  $3,200  damages,  being  the  full 
amount  of  the  policy,  and  a  sum  of  $400  for  interest  for  its 
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detention.  The  following  facts  appeared  from  the  evidence 
for  the  plaintiff : 

Francis  M.  Holmes,  who  had  been  the  agent  of  the  Bank 
of  Montreal  at  Brockville  for  twelve  years,  said  that  an 
application  was  made  to  John  Taylor,  the  agent  for  the 
defendants,  in  March,  1861,  to  insure  the  plaintiffs'  premises. 
The  bank  were  mortgagees  in  fee  of  the  building  insured  by 
a  mortgage,  dated  the  20th  of  February,  1861.  Taylor  knew 
of  this  and  it  was  mentioned  in  the  application  for  insurance. 
Holmes  further  said :  "I  went  with  Taylor  (the  agent)  to 
see  the  premises.  I  gave  him  a  check  for  the  premium 
amounting  to  $70  :  it  is  dated  the  27th  of  March,  1861,  and 
he  gave  me  a  conditional  receipt  on  the  same  day.  Taylor 
afterwards  said  the  company  would  not  accept  the  risk  at 
the  rates  charged.  I  told  him  I  would  for  the  bank  guar- 
antee the  amount  of  the  difference.  After  that  Taylor  went 
out  again  :  he  went  out  to  see  that  the  alterations  suggested 
in  the  letter  from  the  head  office  were  carried  out.  I  think 
I  went  with  him.  The  alterations  -were  made  according  to 
the  suggestions,  and  Taylor  expressed  himself  perfectly  satis- 
fied. On  the  17th  of  January,  1862,  learning  that  Fourdri- 
n{er  had  not  paid  the  balance  of  the  premium,  I  gave  Taylor 
a  check  for  $38.  On  the  23rd  of  January  I  went  for  the 
policy  and  was  told  there  was  still  a  balance  of  $4,  for  which 
I  gave  a  check.  I  gave  the  money  to  Fourdrinier  and  he 
brought  me  the  policy.  The  first  check  was  not  paid  till 
the  18th  of  January,  1862 :  it  had  been  marked  good,  and  I 
was  under  the  impression  it  had  been  paid.  It  was  accepted 
by  Taylor  as  cash.  Taylor  knew  the  bank  was  to  have  had 
an  assignment  of  the  policy,  and  it  was  assigned.  The  fire 
happened  early  in  May,  1862.  When  the  application  was 
made  there  was  not  a  spout  for  conducting  the  shavings  from 
the  upper  story  to  the  lower  in  front  of  the  furnace.  I  think 
Taylor  saw  that  alteration,  although  the  policy  is  dated  in 
May,  1861.  The  policy,  endorsements,  and  approval  are  all 
made  long  after  that  date.  The  plaintiffs  told  me  the  fire 
happened  from  the  shavings  below,  and  when  they  were  on 
fire  the  flame  ascended  through  the  spout  to  the  upper  part 
of  the  building.    The  funnel  was  made  I  think  after  the 
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policy  issued.  I  did  not  at  the  time  think  the  alteration 
increased  the  danger ;  but  I  think  now  it  did." 

Archibald  H.  Franklin  said :  "  I  was  engineer  on  these 
premises  from  May,  1861,  until  March,  1862.  I  think  the 
funnel  was  put  up  in  June  or  July,  1861.  Taylor  was  out 
when  I  was  there:  can't  say  if  this  spout  was  up  when 
Taylor  was  there.  The  spout  was  about  six  feet  from  the 
furnace.  I  had  fears  the  spout  would  catch  fire  and  burn 
the  place  up.  I  never  left  it  at  dinner  time  or  at  night  with- 
out sweeping  away  the  shavings  from  the  front  of  the  fur- 
nace. I  think  old  Mr.  Fourdrinier  was  there  when  Mr. 
"Wilson  said  he  thought  it  would  burn  the  building  up  yet. 
The  foreman  in  the  shop  had  a  discussion  with  the  plaintiffs 
about  the  danger  from-  putting  in  this  funnel.  When  the 
shavings  came  down  they  would  sometimes  roll  towards  the 
furnace." 

The  evidence  for  the  defendants  was  to  the  following 
effect : 

John  Taylor  said :  "  I  was  the  agent  of  the  defendants  in 
Brockville.  I  did  not  suppose  there  would  be  any  insurance, 
and  paid  no  attention  to  the  proposal  or  letter,  and  they  are 
lost :  I  have  searched  for  both  frequently  and  can't  find 
them.  I  supposed  I  had  given  Mr.  Holmes  an  interim- 
receipt:  I  heard  afterwards  it  was  an  annual  receipt  for 
premium  :  I  wanted  him  to  take  the  check  back  :  I  did  not 
want  to  issue  the  policy  :  I  never  went  out  to  examine  the 
property,  not  specially  for  that  purpose :  I  went  out  there 
once  on  other  business :  I  went  to  the  building  from  curi- 
osity :  this  was  late  in  the  fall,  in  the  latter  part  of  October .. 
The  policy  is  dated  from  the  day  that  Mr.  Holmes  under- 
took to  pay  the  additional  premium.  Nothing  was  said  to 
me  about  the  spout :  I  was  not  aware  of  it  until  after  the 
fire :  I  can't  say  if  it  was  there  when  I  was  there  or  not,  or 
that  I  would  have  known  what  it  was  for  or  not.  The 
policy  was  issued  under  the  proposal  of  March.  The  com- 
pany did  not  know  till  after  the  fire  that  I  had  got  the 
money  from  the  bank :  I  gave  Mr.  Chaffey  the  money.  I 
went  out  twice  to  look  at  the  premises,  but  not  officially ; 
not  to  inspect  them.  The  first  time  I  went  out  was  in  June 
or  July.    I  asked  a  man  there  if  any  alterations  were  made 
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in  the  premises  :  he  said  none  that  he  knew  of :  this  was  in 
the  fall.  I  always,  as  to  the  other  policies,  sent  the  company 
within  a  week  or  ten  days  a  copy  of  the  policies  and  informed 
them  I  had  issued  them.  I  made  this  policy  twenty  and  a 
half  (20  J),  because  Mr.  Holmes  was  anxious  to  have  it  dated 
back  to  about  the  time  the  application  was  made ;  and  to 
make  it  that  way  I  had  to  make  it  the  half.  I  considered 
they  forced  the  insurance  on  me.  I  considered  Mr.  Holmes, 
by  his  solicitations,  got  that  policy  out  of  me.  I  can't  say 
he  exercised  any  influence  over  me  in  getting  the  policy.  I 
don't  think  if  he  had  not  done  as  he  did  I  would  ever  have 
issued  the  policy.  The  first  the  company  knew  of  my  having 
the  money  was  after  the  loss,  I  did,  after  the  matter  was 
known,  pay  the  money  to  Mr.  ChafTey." 

J,  M.  Allan  said :  "  I  was  secretary  of  defendants  in  1861. 
The  copy  of  letter  of  1st  of  April,  1861,  is  the  only  one  sent 
by  the  company  to  Taylor  on  this  subject:  the  risk  was 
never  returned  to  us,  and  by  this  letter  we  declined  the  risk : 
we  never  heard  anything  further  about  it  until  after  the  fire 
occurred." 

John  B.  ChafTey  said :  "  I  am  defendants'  general  agent :  I 
saw  both  plaintiffs  after  the  fire  :  I  asked  them  if  Mr. 
Holmes  had  ever  gone  out  and  requested  them  to  make 
alterations :  they  said  he  had  not ;  and  if  he  had  they  would 
not  have  done  it,  for  what  did  Mr.  Holmes  know  about  a 
stave  factory.  I  told  them  it  was  important,  and  wanted  to 
know  if  they  had  any  objection  to  repeat  that  in  the  presence 
of  a  witness  :  they  said  not :  I  brought  a  witness  and  they 
did  repeat  this  in  his  presence." 

¥ra.  Mo  watt,  who  was  called  in  as  the  witness  on  the 
occasion  last  referred  to,  said  :  "  Mr.  Fourdrinier  said  that 
neither  Mr.  Holmes  nor  Mr.  Taylor  had  given  him  any 
instructions  about  alterations  to  be  made  about  the  boiler. 

Charles  R.  Wilson  said  :  "  I  think  the  spout  materially 
increased  the  risk  from  fire  from  what  it  was  before.  I  told 
old  Mr.  Fourdrinier  I  thought  it  dangerous.  I  did  not  think 
it  safe  so  close  to  the  mouth  of  the  furnace." 

Richard  Coleman  said :  "  I  did  not  consider  the  spout  a 
safe  operation  :  it  increased  the  risk,  I  have  no  doubt  of  it : 
it  increased  the  danger  of  burning  the  place  very  materially." 
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"Thomas  Watt  said :  "  The  fire  caught  facing  the  side  door 
about  five  or  six  feet  from  the  furnace :  it  was  within  a  foot 
of  the  spout :  it  went  up  the  spout  as  quick  as  gunpowder  : 
this  led  it  to  the  roof." 

J.  M.  Allan,  recalled,  said  :  "  If  the  alterations  had  been 
made  that  I  had  urged  through  Mr.  Taylor,  I  would  not 
have  taken  the  risk  in  consequence  of  the  spout :  it  increased 
the  risk  very  much  in  my  opinion :  if  it  could  have  been 
taken  at  all  it  would  have  increased  the  rate." 

The  answers  of  Cyrus  B.  Fry,  taken  under  a  commission, 
were  then  read  for  the  defendants.  He  said  :  "  I  worked  as 
engineer  for  the  plaintiffs  at  their  stave  factory  from  abou^ 
the  1st  of  April,  1861,  till  about  the  first  of  June  following. 
The  beams  (about  the  boiler)  were  in  the  same  state  previous 
to  March,  1861,  (as  he  had  first  stated  them  to  have  been), 
they  were  not  removed,  changed,  cut,  scooped  out,  altered 
or  covered  with  any  metal  or  composition,  while  I  was  in 
their  employ  till  about  the  first  of  June.  There  was  not, 
while  I  was  in  the  plaintiffs  employ,  any  opening  or  spout  in 
the  floor  above  the  boiler  or  furnace,  through  which  shavings 
or  chips  were  conveyed  from  the  storey  above  to  the  furnace." 

The  learned  Chief  Justice  charged  the  jury  that  the  mate- 
rial points  to  be  considered  by  them  were  : 

1.  Was  the  contract  entered  into  by  the  fraud,,  covin,  or 
misrepresentation  of  the  plaintiffs  and  Holmes  ?  The  evidence 
to  sustain  it  was  that  of  Mr.  Taylor.  The  difficulty  was  to 
say  what  the  specific  acts  of  fraud  were  which  were  said  to 
have  been  perpetrated,  unless  it  was  the  representation  as  to 
the  alterations  having  been  made  with  regard  to  the  better 
protection  of  the  building  from  the  boiler  and  furnace,  and 
the  alleged  concealment  of  the  funnel ;  that  if  they  found 
fraud,  to  find  a  verdict  for  the  defendants  on  the  second  plea. 

2.  When  did  the  policy  take  effect  ?  If  from  the  time  of 
its  delivery  in  January,  1862,  which  the  jury  must  accept 
as  the  law,  then  the  risk  was  not  increased  after  that,  for 
the  spout  was  made  many  months  before  that  time  ;  and  so 
the  fourth  issue  should  be  found  for  the  plaintiffs. 

3.  That  as  to  the  third  issue,  the  jury  must  say  whether 
the  application  did  or  did  not  truly  specify  the  construction 
and  materials  of  the  building. 

30  n.  s. — vol.  1. 
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The  policy  described  it  as  "  a  building  of  wood,  two* 
stories  high,  covered  with  wood  and  known  as  the  Lyn  Stave 
Factory,"  referring  to  the  application  which  was  made  a 
part  of  the  policy. 

It  was  contended  by  the  defendants'  counsel  that  the  jury 
should  be  told  that  the  policy  was  to  be  considered  as  operat- 
ing from  the  time  of  its  date,  the  13th  of  May,  1861,  and 
not  merely  from  the  time  of  its  actual  issue  in  January 
afterwards ;  and  so  the  risk  by  the  erection  of  the  spout  had 
been  increased  by  the  plaintiffs  after  the  making  of  the 
policy.  And,  also,  that  the  jury  should  find  the  fifth  issue 
for  the  defendants,  because  the  mortgage  to  the  bank 
operated  as  a  holding  in  trust. 

The  jury  found,  as  before  stated,  a  general  verdict  for  the 
plaintiffs. 

In  Michaelmas  Term  8.  Richards,  Q.  C,  obtained  a  rule 
nisi  upon  the  plaintiffs  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted  on  the  ground  that 
the  verdict  was  against  law  and  evidence  in  this,  that  the 
risk  had  been  increased  after  the  insurance  by  means  within 
the  control  of  the  plaintiffs,  and  that  the  defendants  werey 
therefore,  entitled  to  a  verdict  upon  the  fourth  issue ;  and 
also  in  this,  that  the  evidence  shewed  the  interest  of  the 
plaintiffs  in  the  insured  premises  was  an  interest  not  absolute, 
and  was  not  so  expressed  in  the  policy  in  writing  •  and  that 
the  defendants  were,  therefore,  entitled  to  a  verdict  upon 
the  fifth  issue  ;  and  on  the  ground  of  misdirection  in  this, 
that  the  learned  judge  charged  the  jury  that  the  insurance 
was  not  effected  within  the  meaning  of  the  condition  as  to 
change  or  increase  of  risk  relied  upon  in  the  fourth  plea 
until  the  policy  was  issued,  completed  or  delivered,  or  to 
that  effect ;  whereas  there  was  evidence  to  go  to  the  jury 
that  the  insurance  was  effected  before  the  time  the  policy 
was  completed,  or  issued,  or  delivered,  and  before  the  change 
or  increase  of  risk  mentioned  in  the  fourth  plea.  And  also 
in  this,  that  the  learned  judge  in  effect  ruled  on  the  evidence 
that  the  change  or  increase  of  the  risk  took  place  before  the 
insurance  was  effected ;  whereas  on  the  evidence  the  insur- 
ance was  made  before  the  change  or  increase  of  risk ;  or 
there  was  evidence  to  go  to  the  jury  to  that  effect,  for  that 
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the  policy  bore  date  and  was  made  and  intended  by  the  par- 
ties to  be  in  force  and  have  effect  from  a  period  anterior  to 
the  time  of  the  change  or  increase  of  risk,  and  that  the  con- 
dition should  have  been  construed  in  relation  to  that  time. 

In  Hilary  Term  last,  A.  JY.  Richards,  Q.  C,  shewed 
cause. — The  third  condition  refers  to  property  held  on  trust 
or  on  commission.  This  property  was  not  held  either  on 
trust  or  on  commission,  but  subject  to  a  mortgage ;  and 
mortgages  are  not  mentioned  in  this  condition  at  all,  but 
they  are,  although  with  a  different  intent,  in  the  fourth  con- 
dition ;  they  must,  therefore,  have  been  purposely  omitted 
from  the  third  condition :  Ogden  v.  The  Montreal  Insurance 
Company,  3  U.  C.  C.  P.  512 ;  Hutchinson  v.  Wright,  4  Jur. 
!KT.  S.  749 ;  Angell  on  Ins.  2  ed.  sec.  59,  and  note  (2)  to  same 
section,  and  sees.  182,  183  ;  and  Phillips  on  Ins.  sec.  588. 

A  mortgagor  has  an  insurable  interest  on  the  mortgaged 
goods  to  their  full  value ;  and  it  is  this  insurable  interest 
which  is  referred  to  in  the  policy  as  an  interest  of  this 
nature,  or  to  the  extent  of  a  leasehold,  or  not  an  absolute 
interest.  But  as  the  plaintiffs,  as  mortgagors,  had  such  an 
absolute  interest  so  understood,  it  was  not  necessary  they 
should  have  specially  set  forth  what  their  interest  was, 
because  that  was  only  required  where  the  interest  was  of  a 
special,  limited,  or  qualified  nature. 

If  it  was  necessary,  however,  that  this  mortgage  interest 
should  have  specially  appeared,  it  does  so  appear ;  for  it 
was  expressly  stated  in  the  application,  and  the  application, 
by  the  terms  of  the  policy,  forms  a  part  of  the  policy: 
Sillem  v.  Thornton,  3  E.  &  B.  868  ;  Routledge  v.  Burrell, 
1  H.  Bl.  254 ;  Phillips  on  Ins.  4  ed.  sees.  70,  71. 

As  to  the  alleged  increase  of  risk,  the  change  was  made 
which  is  said  to  have  increased  the  risk,  by  the  putting  on 
of  the  spout  leading  from  the  upper  to  the  lower  floor,  long 
before  the  issuing  of  the  policy  in  January,  1862,  although 
after  the  nominal  date  of  it,  on  the  13th  of  May,  1861. 
But  the  policy  was  not  a  valid  and  perfect  instrument  until 
it  was  signed  and  issued ;  and  when  it  did  issue,  it  cannot 
have  a  retrospective  operation  for  the  mere  purpose  of 
defeating  it;  and,  therefore,  if  there  was  any  increase  of 
risk,  that  increase  was  not  within  the  terms  of  the  condi- 
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tion,  because  it  was  not  made  while  the  policy  was  in  force. 
The  full  premium  was  not  paid  until  January,  1862,  and 
according  to  the  second  condition,  the  policy  was  not  bind- 
ing until  that  payment  was  made. 

Courts  of  Equity  never  compel  a  policy  to  be  issued  after 
the  interim  receipt  has  been  given,  excepting  in  cases  where 
nothing  remains  to  be  done  but  to  sign,  seal,  or  deliver  the 
formal  instrument.  All  other  terms  must  have  been  pre. 
viously  performed.  Here,  so  long  as  the  premium  was 
unpaid,  which  it  was  until  January,  1862,  equity  would 
not  have  directed  any  policy  to  be  issued;  during  that 
time,  therefore,  the  plaintiffs  were  not  insured:  Angell 
on  Ins.  sees.  33,  34.  The  statement  in  the  policy,  that  the 
premium  was  paid  on  the  13th  of  May,  1861,  is  not  conclu- 
sive ;  the  true  day  of  payment  may  be  shown :  Dalzell  v. 
Mair,  1  Camp.  532,  note  (a) ;  Foy  v.  Bell,  3  Taunt.  493 ; 
Tarleton  v.  Staniforth,  5  T.  It.  695.  And  so  also  the  real 
date  or  time  of  the  delivery  of  the  policy  may  be  shown : 
Phill.  on  Insurance,  sees.  25,  29,  127 ;  Stronghill  v.  Buck, 
14  Q.  B.  784  ;  Meagher  v.  The  JEtna  Insurance  Company, 
20  U.  C.  Q.  B.  607 ;  JVotman  v.  The  Anchor  Insurance 
Company,  4  Jur.  1ST.  S.  712 ;  Piatt  v.  The  Gore  District 
Mutual  Insurance  Company,  9  U.  C.  C.  P.  405. 

8.  Richards,  Q.C.,  supported  the  rule. — The  plaintiffs' 
interest,  as  mortgagors,  was  net  an  absolute  interest.  The 
condition  provides  for  an  absolute  general  interest  in  the 
property,  and  not  merely  for  an  insurable  interest  in  it. 
It  has  been  held  that  an  engagement  by  an  insured  that  he 
had  a  perfect  title  to  property,  was  broken  upon  its  being 
shown  that  he  had  only  the  title  of  a  mortgagor:  Warner 
v.  The  Middlesex  Insurance  Company,  21  Connecticut  R. 
444.  So  by  alleging  that  the  insured  was  the  owner,  when 
he  held  only  a  bond  for  a  deed  :  Smith  v.  Bowditch  Insu- 
rance Company,  6  Cush.  448. 

The  fact  of  a  mortgage  being  stated  in  the  application  is 
not  a  statement  of  it  in  the  policy,  although  the  applica- 
tion is,  by  the  policy,  expressly  made  a  part  of  it. 

Then  as  to  the  risk,  was  it  increased  in  fact  %  There  can 
be  no  doubt  it  was:  it  is  not  disputed  on  the  other  side. 
The  plaintiffs'  case  is,  that  it  was  not  increased  while  tlie 
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policy  was  in  force  y  and  that  raises  the  question,  when  did 
the  policy  come  into  force  ?  The  plaintiffs  say  now,  although 
they  did  not  so  contend  at  the  trial,  for  the  chief  justice 
first  suggested  the  view  which  the  plaintiffs  now  adopt,  that 
it  came  into  force  only  from  the  time  of  its  issue  in  January, 
1862,  and  that  it  can  have  no  relation  backward  to  the  time 
of  its  date ;  while  the  defendants  say,  that  whenever  it  was 
issued  it  referred  forthwith  backward  to  the  day  of  its  date, 
and  was,  therefore,  a  policy  valid  and  operative  as  between 
these  parties  from  the  time  to  which  it  so  related  until  the 
day  fixed  for  its  expiry. 

If  the  defendant's  view  be  correct,  then  this  risk  was 
increased  during  the  continuance  of  the  policy,  and  it 
should  either  have  been  left  as  a  fact  to  the  jury  to  say 
from  what  time  the  parties  intended  it  should  have  opera- 
tion ;  or  the  chief  justice  should  have  ruled,  as  a  matter  of 
law,  that  it  had  effect  from  the  day  of  its  date,  and  not  only 
from  the  day  of  its  delivery. 

It  cannot  be  said  that  Taylor,  the  defendants'  agent,  ever 
examined  the  premises,  and  accepted  them  as  altered  ac- 
cording to  his  wishes,  because,  although  he  saw  the  premises, 
he  did  not  inspect  them  for  the  purpose  of  an  insurance ; 
and  knowledge  by  an  agent  is  very  different  from  notice  to 
an  agent:  the  former  will  not  bind  his  principal,  the  latter 
will:  Phill.  on  Ins.  sec.  922. 

A.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is,  when  did  this  policy,  based  upon  an 
application  in  writing,  made  the  27th  of  March,  1861,  first 
take  effect?  It  is  dated  the  13th  of  May,  1861;  the  pre- 
mium upon  it  was  not  all  paid  until  the  23rd  of  January, 
1862 ;  and  it  was  only  issued  and  delivered  upon  this  last- 
mentioned  day.  It  provides  for  an  insurance  for  one  year, 
from  the  13th  of  May,  1861,  to  the  13th  of  May,  1862. 

If  it  took  effect  after  it  was  issued,  by  relation  to  the  day 
of  its  date  and  of  its  computation,  then,  I  presume,  the 
defendants  will  be  entitled  to  a  new  trial,  and  to  succeed 
eventually ;  for  there  would  appear  to  be  very  little  doubt 
but  that  the  risk  was  increased  in  fact.  But  if  it  did  not 
take  effect  until  its  issue,  then  the  plaintiffs  should  succeed^ 
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unless  their  claim  is  forfeited  for  the  misdescription  of  the 
premises ;  for  the  risk  was  not  increased  after  that  time. 
The  question  then  is,  when  was  the  insurance  effected  ? 

It  is  laid  down  in  Phillips  on  Insurance  (ed.  3,  sec.  925) : 
"  The  risk  may  be  assured  by  the  underwriters  for  an  ante- 
rior period,  and  cover  losses  prior  to  the  date  of  the  policy, 
provided  there  is  no  concealment  or  misrepresentation  by 
either  party.  For  this  purpose,  6  lost  or  not  lost,'  is  intro- 
duced ;  but  this  clause  is  not  necessary :  it  is  sufficient  if  it 
appear  by  the  description  of  the  risk  and  the  subject  of 
the  contract,  that  the  policy  is  intended  to  cover  previous 
losses." 

On  a  policy  "  lost  or  not  lost,"  it  is  no  defence  that  the 
goods  were  damaged  before  the  plaintiff  acquired  any  in- 
terest in  them.  The  court  said  :  6i  Such  a  policy  is  clearly 
an  indemnity  against  all  past  as  well  as  all  future  losses. 
It  operates  in  the  same  way  as  if  the  plaintiff,  having  pur- 
chased goods  at  sea,  the  defendant  for  a  premium  had  agreed 
that  if  the  gcods  had  at  the  time  of  the  purchase  sustained 
any  damage  by  perils  of  the  sea,  he  would  make  it  good." 

In  Mead  v.  Davison  (3  A.  &  E.  303),  a  policy  of  insu- 
rance on  a  ship  lost  or  not  lost  is  good,  the  ship  having  been 
accepted  for  insurance  and  the  premium  paid  before  loss ; 
although  the  policy  was  not  actually  executed  and  stamped 
till  the  loss  had  happened,  and  both  the  insurer  and  the 
assured  knew  it. 

The  ship  was  accepted  in  July,  1829,  when  the  premium 
was  paid,  and  the  insurance  was  to  be  for  twelve  months 
from  that  date.  The  policy  was  formally  executed  in 
October,  1829,  when  the  ship  was  in  fact  lost,  but  known  by 
all  parties  to  be  so.  It  is  added  :  "  Equity  would  have 
compelled  him  to  execute  the  formal  policy  whenever  ten- 
dered to  him :  in  voluntarily  executing,  he  has  only  per- 
formed a  manifest  duty,  and  cannot  now  retract  his  obliga- 
tion." 

It  is  quite  clear,  however,  that  until  a  policy  has  been 
delivered  or  accepted,  at  any  rate  by  the  assured,  there  is 
no  binding  contract  between  the  insurer  and  the  assured ; 
for  so  long  as  the  assured  has  the  power  to  reject  the  policy , 
there  cannot  be  said  to  be  a  bargain,  and  one  party  cannot 
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he  bound  and  the  other  not  bound :  (Xenos  v.  Wickham, 
10  Jur.  1ST.  S.  339). 

If  the  premium  had  been  fully  paid  in  this  case  on  the 
13th  of  May,  1861,  and  no  question  had  arisen  as  to  the 
increase  of  risk  since  that  time,  I  see  no  reason  why, 
if  a  fire  had  destroyed  the  property  between  May,  1861, 
and  January,  1862,  the  plaintiff  should  not  maintain  an 
action  on  the  policy  against  these  defendants  ;  for  I  think  a 
policy  may,  by  express  stipulation,  and  where  there  is  no 
fraud  either  practised  or  contemplated,  have  a  retroactive 
operation.  I  see  no  reason  why  the  parties  may  not  expressly 
bargain  for  just  such  a  contract  as  this. 

The  policy  in  this  particular  case  must  then  either  take 
effect  from  the  13th  of  May,  1861,  the  time  of  its  date,  or 
not  until  the  23rd  of  January,  1862,  the  time  of  its  issue 
and  acceptance.  If  it  is  to  be  governed  by  the  date,  the 
plaintiffs  have  forfeited  the  benefit  of  it  by  the  increased 
risk  which  they  have  since  then  made  upon  the  premises ; 
and  if,  by  the  latter  date,  the  difficulty  in  their  way  will  be 
that  the  application  of  March,  ^861,  did  not  for  January 
of  1863  speeify  correctly  the  construction  of  the  building, 
because  between  these  two  dates  this  very  dangerous 
spout  or  funnel  had  been  added ;  and  the  policy  is  expressly 
based  upon  the  application  which  is  made  a  part  of  the 
policy. 

I  do  not  see  how  these  plaintiffs  could  have  considered 
themselves  to  be  insured  before  the  premium  was  actually 
paid,  which  was  not  done  until  the  23rd  of  January,  1862, 
for  the  policy  expressly  stipulates  that  it  shall  not  be  binding 

•  on  the  company  until  the  actual  payment  of  the  premium ; 
and  any  violation  of  this  provision  by  the  agent  of  the 
company,  and  participation  in  it  by  the  plaintiffs,  would 

,  have  been  a  fraud  upon  the  company^  and  would  have  in- 
validated the  whole  engagement:  Tarleton  v.  Staniforth 
<5  T.  E.  695). 

But  besides  this,  it  appears  the  risk  was  not  to  have  been 
taken  until  certain  alterations  had  been  made  ;  so  that  there 
was  no  contract  until  they  were  completed  ;  and  there  is  no 
-evidence  that  after  they  were  done  the  defendants,  by  their 
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agent,  did  any  act  towards  an  insurance,  or  that  the  plain- 
tiffs did  any  act  on  their  part  towards  a  payment  of  the 
premium  until  the  ensuing  January. 

Upon  the  whole,  then,  on  this  case,  I  am  of  opinion  the 
insurance  was  not  effected  until  the  23rd  of  January,  1862, 
and  that  it  had  not  then,  for  the  reasons  already  stated,  a 
retroactive  relation  to  its  date  for  any  other  purpose  than 
for  the  computation  of  the  period  at  which  the  policy  would 
expire.  If  the  policy  could  have  taken  effect  from  the  13th 
of  May,  1861, 1  should  be  inclined  to  think  there  was  a  good 
deal  of  evidence  to  sustain  the  second  plea  of  fraud — that  is, 
fraud  in  law — to  avoid  the  policy.  But  perhaps  it  should 
have  been  charged  upon  the  agent  of  the  defendants,  as  well 
as  upon  the  other  parties  named  in  the  plea. 

No  question  was  made  on  the  third  issue  at  the  trial,  nor 
on  the  rule  which  was  moved,  nor  on  the  argument  before 
us  ;  and  we  are  not  disposed  to  examine  it  now  ;  although 
if  it  had  been  open  to  us,  I  should  have  had  great  doubt 
whether  it  ought  not  to  have  been  found  against  the  plain- 
tiffs. 

It  is  not  necessary  to  examine  all  the  authorities  referred 
to,  for  the  purpose  of  saying  whether  they  do  or  do  not 
determine  that  the  mortgagor's  interest  in  property  is  within 
that  provision  of  the  policy,  which  declares  that  if  the  in- 
terest in  the  property  be  a  leasehold  or  other  interest  not 
absolute,  it  must  be  so  represented  to  the  company,  and 
expressed  in  the  policy  in  writing,  otherwise  the  insurance 
shall  be  void;  because  the  property  is  mentioned  in  the 
application  as  mortgaged  property,  and  the  application  is, 
by  the  terms  of  the  policy,  a  part  of  the  policy,  and,  there- 
fore, the  mortgaged  interest  was  represented  to  the  company 
and  is  expressed  in  the  policy  in  writing,  according  to  the- 
general  rules  of  construction  governing  contracts. 

Eule  discharged. 
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The  Chief  Superintendent  of  Education  in  be  Hogg 
v.  Rogers. 

School  Trustees — Power  to  levy  school  rate  at  any  time. 

Under  the  acts  relating  to  common  schools,  school  trustees  may  at  any  time 
impose  and  levy  a  rate  for  school  purposes :  they  are  not  hound  to  wait 
until  a  copy  of  the  revised  assessment  roll  for  the  particular  year  has  been 
transmitted  to  the  clerk  of  the  municipality,  but  may  and  can  only  use  the 
existing  revised  assessment  roll. 

This  was  an  appeal  from  a  judgment  of  the  Judge  of  the 
Fourth  Division  Court  of  the  county  of  Grey.  The  action 
was  trespass  against  the  defendant,  a  collector  of  school  rates 
for  Union  school  section  number  one,  in  the  township  of 
St.  Yincent,  for  unlawfully  seizing  and  detaining  a  horse, 
the  property  of  the  plaintiff.  The  warrant  under  which  the 
seizure  took  place  was  under  the  seal  of  the  corporation  of 
the  school  trustees  of  Union  school  section  number  one,  in 
the  said  township  of  St.  Yincent.  It  was  dated  February 
22,  1864.  Annexed  to  the  warrant  was  a  rate  bill  or  list 
taken  from  the  assessment  roll  of  St.  Yincent  for  the  year 

1863,  dated  February  20,  1864;  but  endorsed  rate  bill  1863. 
Plaintiff  refused  to  pay  the  rate,  whereupon  defendant 
seized  the  horse  upon  the  premises  assessed.  About  four  or 
five  days  afterwards,  plaintiff  paid  the  amount  for  which  he 
had  been  assessed,  and  the  horse  was  restored  to  him.  The 
learned  judge  held  that  the  trustees  ought  to  have  waited 
for  the  making  and  completion  of  the  assessment  roll  for 

1864,  before  issuing  their  warrant  to  the  collector  to  levy 
the  rate,  and  that  the  collector  receiving  in  February  a 
warrant  for  the  collection  of  such  a  rate  based  upon 
the  assessment  roll  for  1863,  the  year  preceding,  was  not 
legally  authorized  to  execute  such  warrant ;  that  the  only 
roll  which  a  township  collector  is  authorized  to  receive  and 
act  upon  is  the  roll  made  up,  finally  revised  and  certified, 
and  delivered  to  him  on  or  before  the  1st  October  in  the 
year  in  and  for  which  the  taxes  mentioned  in  the  roll  are  to 
be  collected,  and  the  collector's  power  under  his  roll  ceases 
on  the  14th  December  following,  unless  prolonged  by  ex- 
press by-law  or  resolution  of  the  county  council ;  and  that  a 
school  collector  has  no  greater  power  than  a  township  col- 
lector, and  must  proceed  under  the  same  restrictions  as  to 
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time  and  authority  in  the  exercise  of  his  duties.  He  there- 
fore directed  a  verdict  for  plaintiff. 

From  this  judgment  the  Chief  Superintendent  for  Educa- 
tion in  Upper  Canada  appealed.  The  case  was  first  set  down 
in  the  paper  in  Michaelmas  Term  last,  when  T.  Hodgins 
appeared  for  the  appellant,  and  cited  Con.  Stats.  U.  C,  ch. 
64,  sec.  27,  sub-sees.  2,  11,  20 ;  sees.  83,  109,  125 ;  Craig  v. 
Rankin,  10  C.  P.  186 ;  Vance  v.  King,  21  XL  C.  E.  187 ; 
McMillan  v.  Rankin,  19  U.  C.  E.  356 ;  Gillies  v.  Wood,  13 
U.  C.  E.  357 ;  Chief  Superintendent  of  Schools  re  McLean 
v.  Farrell,  21  IT.  C.  E.  441 ;  Doe  v.  McRae,  12  U.  C.  E. 
525 ;  Doe  re  McGill  &  Jackson,  14  U.  C.  E,  113  ;  Spry  v. 
Mumby,  11  C.  P.  285. 

On  a  subsequent  day,  during  the  same  term,  D.  A.  Sampson 
appeared  for  the  respondent,  and  the  case  was  on  his  applica- 
tion allowed  to  stand  over  till  the  following  (Hilary)  term, 
when  he  again  appeared,  and  cited  Timon  v.  Stubhs,  1  U.  C. 
E.  347;  Eob.  &  H's  Dig.  "  Notice  of  Action  ;"  Haight  v. 
Ballard,  2  U.  C.  E.  29  ;  Donaldson  v.  Haley,  13  C.  P.  81 ; 
Dross  v.  Huber,  18  U.  C.  E:  282  ;  Dunwich  v.  McBeth,  4 
C.  P.  228 ;  Wilson  v.  Thompson,  9  C.  P.  364 ;  Con.  Stats. 
U.  C,  ch.  64,  sees.  10,  16,  sub-sees.  4, 34 ;  ch.  49,  sec.  13. 

Hodgins,  contra,  cited  Newbury  v.  Stevens,  16  U.  C.  E.  65. 

J.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  sole  question  in  this  case  is,  whether  school  trustees 
have  authority  in  any  year,  before  a  copy  of  the  revised 
assessment  roll  <af  that  year  has  been  transmitted  to  the 
clerk  of  the  municipality,  to  impose  and  levy  a  rate  for 
school  purposes,  upon  the  assessment  roll  of  the  preceding 
year. 

The  learned  judge  in  the  court  below  has  taken  great 
pains  to  review  the  common  school  acts  in  his  judgment,  but 
with  great  deference  to  his  opinion,  we  have  been  unable  to 
adopt  his  conclusions. 

We  think  the  error  into  which  he  fell  arose  from  making 
the  analogy  between  municipalities  and  trustees,  and  town- 
ship collectors  and  collectors  under  warrants  of  trustees, 
identical,  thus  restricting  the  common  school  acts  by  acts 
not  necessarily  affecting  them. 
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It  is  clear  that  school  trustees  may  themselves,  or  through 
the  intervention  of  the  municipality,  provide  for  the  salaries 
of  teachers  and  all  other  expenses  of  the  school,  in  such  a 
manner  as  may  be  desired  by  a  majority  of  the  freeholders 
and  householders  of  the  section  at  their  annual  meeting, 
and  shall  levy  by  asessment  upon  taxable  property  in  the 
section  such  sums  as  may  be  required ;  and  should  the  sums 
thus  provided  be  insufficient  they  may  assess  and  collect  any 
additional  rate  for  the  purpose ;  and  that  any  school  rate 
imposed  by  trustees  may  be  made  payable  monthly,  quar- 
terly, half-yearly,  or  yearly,  as  they  may  think  expedient. 

Many  of  the  requirements  of  a  school  admit  of  no  delay. 
The  peculiar  provisions  respecting  teachers  demand  great 
promptness  in  the  payment  of  their  salaries  :  repairs  to 
school  houses  must  be  made  when  required.  These  may  be 
sudden  and  Unexpected.  To  oblige  trustees,  or  those  entitled 
to  payment,  to  wait  till  the  rolls  of  the  year  were  made  up, 
would  be  productive  of  great  inconvenience,  and  if  the  law 
had  been  less  clear  than  it  is,  we  should  not  have  felt  justified 
in  putting  a  stop  to  a  practice  which  has,  we  learn,  hitherto 
obtained,  unless  on  grounds  admitting  of  no  doubt. 

The  general  principle  is,  that  levies  for  municipal  purposes 
shall  be  made  upon  the  revised  assessment  of  the  year  in 
which  they  are  made.  It  is  true  that  one  rate  for  the  yea» 
is  only  struck  by  the  municipal  authorities ;  but  suppose  a 
sheriff  got  an  execution  either  at  the  suit  of  the  Crown  or 
of  a  municipality  in  the  month  of  January,  would  he  be 
justified  in  delaying  to  levy  until  the  revised  assessment  roll 
of  that  year  was  completed  and  a  certified  copy  given  to  the 
municipality  ? 

So,  if  the  requirements  of  a  school  section  created  a 
necessity  for  levying  a  rate,  would  the  trustees  be  excused 
from  performing  their  duty  by  saying  we  must  wait  till  the 
assessment  roll  of  the  year  is  completed  before  we  can  act? 
The  obvious  answer  would  be,  there  is  the  last  revised  assess- 
ment roll,  it  is  available  for  all  purposes  until  the  new  one 
is  made. 

On  reading  the  36th  section  we  find  that  no  township 
council  shall  levy  and  collect  in  any  section  during  one  year 
more  than  one  school  section  rate,  except  for  the  purchase 


420 


EASTER  TERM,  28  VIC.  1865. 


of  a  school  site  or  the  erection  of  a  school  house,  and  no 
council  shall  give  effect  to  any  application  of  trustees  for 
the  levying  or  collecting  of  rates  for  school  purposes  unless 
they  make  the  application  to  such  council  at  or  before  its 
meeting  in  August  of  the  year  in  which  such  application  is 
made. 

But  the  12th  sub-sec.  of  sec.  27  authorises  the  school  trus- 
tees to  employ  their  own  lawful  authority  as  they  may  judge 
expedient  for  the  levying  and  collecting  by  rate  all  sums  for 
the  support  of  their  school,  for  the  purchase  of  school  sites, 
and  the  erection  of  school  houses,  and  for  all  other  purposes 
authorised  by  the  act  to  be  collected. 

It  is  to  be  noted,  that  the  legislature  did  not  confer  on  the 
trustees  the  power  to  apply  to  the  township  council  at  any 
time  they  chose  to  levy  rates  ;  but  at  or  before  its  meeting 
in  August,  and  then  only  for  one  rate,  except  for  the  pur- 
chase of  a  site,  or  the  erection  of  a  school  house.  Suppose  a 
second  rate  for  a  site  or  a  school  house  were  applied  for  in  a 
part  of  the  year  from  January  to  August,  would  not  the 
council  be  bound  to  levy  it  %  During  this  period  there  would 
be  but  the  existing  roll  to  use  for  the  assessing  of  this  rate. 

The  restriction  to  one  rate,  and  the  exceptions  in  regard 
to  the  rates  authorised  to  be  levied  by  the  municipality  for 
school  purposes,  lead  us  to  infer  that  when  the  trustees 
chose  to  exercise  their  own  authority  to  levy,  they  were  not 
restricted,  and  might  levy  oftener  than  once  for  the  payment 
of  teachers  and  for  the  other  purposes  mentioned  in  the  27th 
section. 

In  the  case  of  an  arbitration  between  the  trustees  and  a 
teacher,  the  arbitrators  may  levy,  but  the  trustees  are  bound 
to  do  so ;  for  by  the  23  Vic.  cap.  49,  in  case  they  wilfully 
refuse  or  neglect,  for  one  month  after  publication  of  award, 
to  comply  with,  or  give  effect  to  the  award,  they  shall  be 
held  personally  responsible  for  the  amount  awarded,  which 
may  be  enforced  against  them  individually  by  the  warrant 
of  the  arbitrators.  But  if  they  are  thus  bound  at  any  time 
to  exercise  their  power  to  levy,  it  must  necessarily  be  done 
upon  the  existing  assessment  roll.  ISTone  of  the  authorities 
cited  touch  this  question  as  raised ;  but  looking  at  the  scope 
of  the  acts  relating  to  common  schools,  the  duties  imposed 
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upon  trustees,  the  exigencies  of  schools,  and  the  powers 
conferred  upon  trustees  to  levy  rates,  we  are  of  opinion  that 
trustees  are  not  restricted  to  making  one  levy,  but  may  levy 
at  any  time  as  need  requires  it ;  and  may  use,  and  can 
only  use,  the  last  existing  revised  assessment  roll  for  im- 
posing the  required  rate.  The  appeal  will  therefore  be 
allowed. 

Appeal  allowed. 


Yidal  v.  Bank  of  Upper  Canada. 

Affidavit  of  merits,  proper  form  of — Must  disclose  defence,  except  in  interpleader 

cases. 

The  proper  form  of  the  general  affidavit  of  merits  is,  that  the  defendant  has 
"  a  good  defence  to  the  action  on  the  merits."  Held,  therefore,  that  an 
affidavit  by  the  attorney  which  stated  that  in  his  ".opinion  the  defendants 
had  a  sure  and  certain  defence  legally  and  equitably  "  was  insufficient. 

Held,  also,  that  on  an  application  to  set  aside  a  verdict  and  grant  a  new  trial, 
on  thft  ground  of  merits,  the  affidavit  must  disclose  what  the  merits  are. 
But  held,  that  in  an  interpleader  issue  it  is  not  necessary  to  set  out  the 
merits,  inasmuch  as  the  very  issue  itself  discloses  what  the  defendant's 
claim  is. 

An  interpleader  to  try  whether  the  goods  seized  by  the 
sheriff  of  the  county  of  Lambton  on  the  12th  of  October, 
1864,  under  a  fi.  fa.  tested  on  that  day  and  issued  out  of 
this  court  upon  a  judgment  recovered  by  the  Bank  of  Upper 
Canada  against  Theodore  Baron  Jasmund,  were,  or  some 
part  thereof  was,  at  the  time  of  the  seizure,  the  property  of 
the  now  plaintiff  as  against  the  bank. 

The  cause  came  on  to  be  tried  by  Mr.  Justice  John  Wilson 
at  the  last  Sandwich  assizes,  when  an  agreement  made  the 
17th  of  October,  1863,  between  the  plaintiff  as  executor  of 
the  late  Yice- Admiral  Yidal,  deceased,  and  Baron  Jasmund, 
was  put  in  for  the  plaintiff  and  proved,  by  which  the  plain- 
tiff* agreed  to  let  to  Jasmund  the  house  and  property  of  the 
late  Admiral  Yidal,  on  the  river  St.  Clair,  in  the  township 
of  Moore,  for  three  years  from  the  date  of  the  agreement, 
and  to  sell  to  him  the  personal  effects  of  the  late  Admiral 
Yidal  at  an  appraised  value,  to  be  paid  on  the  1st  of  January, 
1865  ;  and  it  was  expressly  agreed  that  the  whole  of  such 
personal  effects  should  remain  the  sole  property  of  the  plain- 
tiff until  such  payment,  and  Jasmund  should  be  a  tenant  at 
will  of  the  said  personal  effects.    It  was  also  provided  that 


422 


EASTER  TERM,  28  Vic.  1865. 


if  the  plaintiff  did  not  make  the  lease  J asnrand  should  not 
be  bound  to  purchase  the  personal  effects,  and  in  case  he 
did  not  purchase  that  he  should  return  the  same  in  their 
present  condition  on  demand. 

It  was  then  proved  that  the  personal  effects  had  'been 
appraised,  and  that  they  had  not  been  paid  for  by  Jasmund. 

~No  one  appeared  for  the  defendants,  and  a  verdict  was 
given  for  the  plaintiff. 

G.  D^Arcy  Boulton,  for  the  defendants,  obtained  a  rule 
nisi  upon  the  plaintiff  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted  without  costs  on  the 
ground  that  the  cause  was  tried  in  the  absence  of  the  defen- 
dants' counsel,  or  for  a  new  trial  on  the  merits,  and  on 
grounds  disclosed  in  affidavits  and  papers  filed. 

The  following  facts  appeared  by  the  papers  and  affidavits 
filed :  that  the  venue  was  originally  laid  in  the  county  of 
Lambton ;  that  by  judge's  order  of  the  3rd  of  April  last  the 
venue  was,  at  the  instance  of  the  plaintiff,  changed  to  the 
county  of  Essex ;  that  the  defendants  afterward  obtained  a 
judge's  summons  calling  on  the  plaintiff  to  shew  cause  why 
the  trial  of  this  issue  should  not  be  postponed ;  and  why  the 
order  of  the  3rd  of  April  should  not  be  varied  by  changing 
the  venue  back  again  to  the  county  of  Lambton ;  that  an 
order  was,  upon  the  8th  of  April,  made  enlarging  such  sum- 
mons to  be  disposed  of  before  the  judge  at  nisi  jprius  /  that 
a  notice  was  served  by  the  defendants'  attorney  upon  the 
plaintiff's  attorney  on  the  13th  of  April,  stating  that  the 
defendants  could  not  take  the  issue  to  trial  at  the  Essex 
assizes  on  the  17th  of  April  on  account  of  the  absence  of  a 
material  witness,  and  that  they  would  apply  under  the  order 
of  the  8th  of  April  to  postpone  the  trial  of  the  cause,  and  to 
remove  the  venue  to  the  county  of  Lambton.  The  defen- 
dants' attorney  stated  in  his  affidavit  that  the  court  at  Sand- 
wich opened  on  Monday  the  17th  of  April ;  that  he  prepared 
on  the  15th  to  leave  Sarnia  for  Sandwich  to  attend  to  this 
cause  but  he  was  prevented  from  going  down ;  that  on  the 
afternoon  of  the  15th  he  telegraphed  to  Mr.  Worthington,  a 
barrister  at  Windsor,  who,  he  thought,  would  be  at  the 
assizes,  to  get  this  cause  postponed  till  the  deponent's  arrival ; 
that  on  the  17th  he  took  the  first  conveyance  from  Sarnia 
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to  Sandwich,  the  river  steamboat,  and  he  arrived  at  Sand- 
wich about  five  o'clock  in  the  afternoon ;  that  he  would 
have  arrived  three  hours  earlier  if  the  boat  had  not  been 
detained  by  stress  of  weather ;  that  the  fact  of  his  telegram 
and  of  his  detention  were  explained  at  the  time  and  a  post- 
ponement was  asked  for,  but  it  was  refused  and  the  case  was 
forced  on  to  trial ;  that  no  defence  was  made  at  the  trial  on 
account  of  his  absence ;  that  he  was  thoroughly  acquainted 
with  all  the  transactions  out  of  which  this  action  arose,  and 
in  his  opinion  the  defendants  had  a  sure  and  certain  defence 
legally  and  equitably,  and  would  secure  a  verdict  in  their 
favour  if  a  trial  were  granted. 

The  affidavit  filed  for  the  plaintiff  was  made  by  Mr.  Kerr, 
one  of  the  firm  of  attornies  for  the  plaintiff.  It  stated  some 
of  the  preceding  facts,  and  that  one  of  the  plaintiff's  wit- 
nesses represented  to  the  deponent  he  could  not  remain  over 
the  17th  of  April  at  the  assizes,  and  that  the  plaintiff  could 
not  safely  have  proceeded  to  trial  without  his  evidence ;  that 
he  had  specially  retained  counsel  in  this  cause,  who  had 
informed  the  deponent  that  he,  the  counsel,  must  leave 
Sandwich  for  Cornwall  on  the  evening  of  the  17th  of  April ; 
that  he  learned  on  enquiry  that  although  the  boat  sometimes 
arrived  at  Sandwich  by  two  in  the  afternoon,  it  did  not  gen- 
erally arrive  till  after  that  hour,  and  sometimes  not  until 
five  in  the  afternoon ;  and  that  a  railway  train  left  Port 
Huron,  opposite  Sarnia,  every  morning  at  seven  o'clock  and 
arrived  in  Detroit  about  eleven  in  the  forenoon;  that  he 
believed  the  plaintiff's  claim  to  be  just;  and  he  did  not 
believe  the  defendants  had  a  good  defence  on  the  merits,  and 
he  had  always  thought  the  defendants  had  contested  the 
plaintiff's  claim  mainly  in  the  hope  of  forcing  him  into  some 
compromise. 

M.  C  Cameron,  Q.  C,  with  him  Kerr,  shewed  cause. — 
If  relief  be  granted  at  all  it  can  only  be  upon  the  ground  of 
merits  ;  but  merits  are  not  properly  sworn  to  here  :  Bower 
v.  Kemp,  1  Dowl.  282 ;  Lane  v.  Isaacs,  3  Dowl.  652 ;  Page 
v.  Smith,  7  Dowl.  412  ;  Moore  v.  Hicks,  6  U.  C.  Q.  B.  27 ; 
Pardow  v.  Beatty,  6  U.  C.  Q.  B.  496 ;  Reg.  v.  Baker,  6 
U.  C.  C  P.  68;  Blackhurst  v.  Buhner,  5  B.  &  A.  907; 
Watson  v.  Peeve,  5  B.  1ST.  C.  112;  Gwilt  v.  Crawley,  8 
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Bing.  144 ;  Breach  v.  Casterton,  7  Bing.  224 ;  Doyle  v. 
Eraser,  5  O.  S.  59  ;  JVash  v.  /Swinburne,  3  M.  &  G.  630. ; 
Blogg  v.  Bousquet,  6  C.  B.  75  ;  toi  v.  Van  Allan,  5  XL 
C.  K.  573  ;  2><?e  Stewart  v.  Jd^r,  5  U.  C.  K.  584. 

Boulton  supported  the  rule. — The  decisions  in  this  country 
are  opposed  to  the  English  decisions  as  to  the  requirements 
'of  the  affidavit  of  merits  in  putting  off  a  trial  or  in  setting 
aside  a  verdict.  The  English  cases  shew  that  the  general 
affidavit  of  merits  is  all  that  is  required  on  such  an  occasion 
as  this  ;  while  with  us  the  merits  themselves  must  be  shewn, 
He  referred  to  Flooks  v,  Marriott,  7L.  T.  K  S.  363  ;  Cooke 
v.  Beardsall,  1  L.  T.  K  S.  14 ;  Townley  v.  Jones,  8  C.  B. 
N.  S.  289.  In  setting  aside  a  judgment,  which  has  been 
signed  on  a  specially  endorsed  writ,  the  C.  L.  P.  Act  requires 
that  the  affidavit  shall  "  disclose  a  defence  upon  the  merits." 

A.  "Wilson,  J.,  delivered  the  judgment  of  the  court. 

There  are  two  objections  to  the  form  and  sufficiency  of 
the  defendants'  affidavit.  The  first  is  that  the  merits  are  not 
disclosed  ;  the  second  is  that  the  prescribed  form  of  general 
merits  has  not  been  followed. 

In  Bower  v.  Kemp  an  affidavit  that  the  defendant  had 
"a  good  and  meritorious  defence"  was  held  insufficient; 
but  an  amendment  of  it  was  allowed.  In  Lane  v.  Isaacs, 
the  statement  "  that  he  hath  merits  and  good  cause  of 
defence  to  this  action"  was  held  defective.  In  Page  v. 
Smith,  "  that  he  had  a  good,  substantial,  and  available 
defence  to  the  action"  was  also  held  insufficient.  Some 
other  instances  of  the  like  nature  are  also  stated  in  Arch. 
Pr.,  11  ed.,  978-9,  the  proper  form  of  statement  being  that 
the  defendant  has  "  a  good  defence  to  this  action  upon  the 
merits."  This  form  has  been  the  invariable  one  required  for 
many  years,  and  perhaps  no  part  of  the  practice  is  so  well 
known  or  can  be  so  easily  followed  as  "  the  affidavit  of 
merits." 

The  defendants,  however,  do  not  follow  it :  their  attorney, 
the  deponent,  says,  "  he  is  thoroughly  acquainted  with  all 
the  transactions  out  of  which  this  action  arose,  and  in  his 
opinion  the  defendants  have  a  sure  and  certain  defence 
legally  and  equitably  and  will  secure  a  verdict  in  their 
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favour  if  a  new  trial  be  granted."  A  sure  and  certain 
defence,  particularly  when  it  is  both  legal  and  equitable, 
means,  perhaps,  one  upon  the  merits ;  but  the  deponent  has 
gone  a  long  way  about  to  describe  it ;  and  yet  according  to 
the  authorities  he  has  not  described  it,  for  he  has  not  followed 
the  well  stated  formula :  for  it  is  not  quite  clear  that  even 
an  equitable  defence,  however  sure  and  certain  it  may  be, 
taking  equitable  in  its  more  technical  sense,  must  necessarily 
be  a  good  defence  upon  the  merits ;  and,  therefore,  it  is 
better  to  adhere  to  the  plain  and  well  recognized  form  of 
practice  ;  but  this  affidavit  does  not  say  that  this  defence  is 
to  this  action ,  and  this  omission,  it  has  been  held,  will  make 
the  affidavit  objectionable  :  Tate  v.  Bodfield  (3  Dowl.  218). 
Then  as  to  the  merits  not  being  set  forth,  it  is  too  late  for 
us  now  to  depart  from  the  practice  which  has  prevailed  here 
for  many  years  past  of  requiring  the  merits  to  be  disclosed 
in  the  affidavit ;  and  even  if  we  were  to  do  so,  we  are  not  at 
all  satisfied  that  it  would  be  proper  to  do  it ;  for  we  rather 
think  that  our  own  practice  in  this  respect  is  better  than  the 
English  practice,  and  that  there  is  quite  as  much  reason  for 
requiring  the  merits  to  be  disclosed  after  a  verdict  as  after  a 
judgment  signed  on  a  specially  endorsed  writ.  The  C.  L. 
P.  Act,  therefore,  is  rather  a  testimony  to  the  reasonableness 
of  our  practice,  which  we  are  not  therefore  disposed  to  alter.. 
If  the  merits  were  disclosed  we  might  be  able  to  form  an 
opinion,  as  well  as  the  deponent,  whether  the  defendants 
have  or  have  not  a  sure  and  certain  defence ;  and  whether 
they  wTill  or  ought  to  secure  a  verdict  in  their  favour,  and  by 
what  means  this  certainty  of  trial  by  jury  was  to  be  effected  ; 
but  such  general  statements  are  not  sufficient  in  ordinary 
cases  after  a  trial. 

If  in  this  form  of  action,  then,  an  affidavit  of  merits  must 
be  produced  as  a  condition  for  getting  the  relief  asked  for, 
we  should  have  to  hold  that  the  defendants  had  failed  to* 
furnish  the  necessary  affidavit  both  in  substance  and  form. 

But  we  doubt  whether  such  an  action  as  the  present  is  to* 
be  governed  by  the  rules  which  apply  in  other  actions ;  for 
instance,  in  an  action  on  the  common  counts,  to  which  '  never- 
indebted '  is  pleaded,  an  affidavit  of  merits  may  mean  that 
the 'debt  was  not  in  fact  contracted  at  all,  or  not  contracted 
31  n.  s. — VOL.  I. 
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by  the  defendant,  or  that  the  person  who  professed  to  con- 
tract it  for  the  defendant  had  not  authority  to  do  so,  or  that 
there  was  no  writing  to  perfect  the  agreement,  or  that  it 
was  void  for  illegality ;  and  it  is  right  the  court  should 
know  which  of  all  these  defences  was  relied  upon,  and  how 
it  was  proposed  to  make  it  out.  So  even  in  the  case  of 
payment  pleaded,  or  a  release,  the  court  should  know  what 
the  payment  was,  or  when  it  was  made,  or  when  the  release 
was  granted ;  and  so  the  like  rule  might  be  applied  to  other 
forms  of  action,  and  to  other  pleadings,  or  notices  of  title 
and  defence. 

But  in  this  interpleader  the  court  knows  that  the  defence 
which  is  to  be  set  up  is,  that  the  defendant's  claim  that  the 
goods  in  question  were  and  are  the  property  of  Baron 
Jasmund,  the  execution  debtor,  and  as  such  are  liable  to 
their  execution;  and  they  know  that  this  claim  has  been 
deemed  by  a  judge  of  the  superior  courts  a  fit  one  to  be 
tried  between  the  defendants  and  the  present  plaintiff,  who 
asserts  the  goods  were  and  are  his  property,  and  not  the 
property  of  Jasmund,  the  execution  debtor. 

ISTow  what  more  than  this  could  the  defendants  disclose 
by  an  affidavit?  and  why  is  it  more  to  be  sworn  or  certified 
to,  or  less  to  be  tried  now  than  it  was  before  ? 

If  it  were  a  fit  case  to  be  sent  for  trial  specially  before,  it 
is  not  the  less  fit  to  be  tried  now  ;  and  we  think  the  reasons 
which  prevail  for  requiring  an  affidavit  of  merits,  which 
shall  disclose  what  these  merits  are  in  ordinary  actions,  do 
not  exist  for  such  an  affidavit  or  for  so  precise  a  one  in  an 
issue  of  this  nature. 

Our  discretion  for  interference  will  therefore  be  regulated 
by  other  considerations,  and  we  think  that  in  this  case  it 
would  not  be  satisfactory  to  have  the  issue  disposed  of,  as  it 
was,  without  a  trial,  in  the  absence  of  the  defendant's  counsel, 
and  when  it  was  known  by  the  plaintiff's  counsel  that  the 
question  of  postponing  the  trial  altogether  had  been  spe- 
cially reserved  for  the  decision  of  the  learned  judge  at  nisi 
prius,  and  that  it  was  very  probable  a  trial  might  not  then 
take  place  at  all. 

We  do  not,  however,  see  any  fault  in  the  course  which 
the  learned  counsel  for  the  plaintiff  pursued  ;  but  we  think 
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telief  should  be  granted  to  the  defendants,  and  therefore  the 
■rule  will  be  absolute,  setting  aside  the  verdict  on  payment 
of  the  costs  by  the  defendants  within  one  month,  which,  on 
the  facts  disclosed,  we  think  the  attorney  ought  to  pay, 
otherwise  tihe  rule  will  be  discharged. 

Rule  absolute  for  new  trial  on  payment  of  costs. 


Farewell  v.  Grand  Ttunk  Railway  Company. 

1st  count  of  declaration  alleged  payment  by  plaintiff  to  defendants  of  the  legally 
authorized  fare  demanded  by  defendants  for  plaintiff's  passage  from  0.  to  T. 
and  back  again  from  T.  to  0,,  and  the  receipt  by  defendants  thereof;  that 
plaintiff  having  been  carried  to  T.  entered  the  train  there  to  be  transported 
back  to  O.,  of  which  defendants  had  notice,  yet  defendants,  contrary  to  the 
statute,  would  not  transport  plaintiff  to  O.,  but  ejected  him  from  their  cars. 

find  count.—Plaintiff,  being  a  passenger  on  a  train  Of  cars  of  defendants  run- 
ning from  T.  to  O.,  was  by  the  servants  of  defendants  employed  on  said  train 
forcibly  and  wrongfully  put  out  of  same  before  it  reached  O.,  though  no 
one  entitled  on  defendants  behalf  to  demand  or  receive  any  fare  or  ticket 
had  demanded  same  from  plaintiff,  and  though  no  servant  of  defendants  on 
said  train  wearing  on  his  hat  or  cap  any  badge  to  indicate  his  office  presented 
himself,  to  whom  plaintiff  could  pay  such  fare  or  produce  such  ticket. 

3rd  count. — Plaintiff  was  by  force  and  violence  put  out  of  cars  of  a  passenger 
train  of  defendants  by  the  conductor  and  servants  of  defendants,  neither 
the  former  nor  the  latter  then  wearing  on  his  hat  or  cap  any  badge  indi- 
cating his  office. 

2nd  plea  to  1st  count. — That  at  the  time  when,  &c,  defendants  were  in  the 
habit  of  issuing  at  a  reduced  rate  to  persons  travelling  between  O.  and  T. 
who  desired  to  return  within  two  days,  return  tickets,  dated  on  day  of  issue 
and  marked  "  good  for  day  of  date  and  following  day  only;"  that  on  a  pas- 
senger presenting  such  return  ticket  to  the  conductor  the  latter  would  take 
up  half  of  said  ticket  for  the  passage  from  0.  to  T.,  and  the  passenger 
retained  the  other  half  for  the  passage  from  T.  to  0. ;  that  plaintiff  bought 
'from  defendants  such  a  return  ticket  marked  (as  above  described),  paying 
therefor  the  reduced  rate,  and  did  upon  the  same  proceed  to  T.  presenting 
to  defendants'  conductor  said  half  of  such  return  ticket  for  the  passage  from 
O.  to  T. ;  that  subsequently  and  six  days  after  the  date  of  said  ticket  plain- 
tiff presented  to  the  conductor  on  defendants'  train  going  from  T.  to  0.  the 
said  return  ticket,  and  upon  said  conductor  refusing  to  accept  same  and 
requiring  plaintiff  to  pay  his  fare  to  O.,  plaintiff  refused  to  pay  the  lawful 
fare  or  any  fare  to  defendants;  whereupon  said  conductor  put  plain  tiff  out 
of  the  cars,  &c. 

2nd  plea  to  2nd  cbunt. — That  at  the  time  when,  <fec,  defendants  had  a  con- 
ductor in  charge  of  said  train,  who  was  well  known  to  plaintiff,  and  who 
carried  and  wore  a  badge  indicating  his  office,  and  that  said  conductor 
demanded,  <fec,  and  plaintiff  refused,  <fec,  whereupon  said  conductor  stopped, 
<fec,  and  put  plaintiff  off,  <fcc. 

■Held,  on  demurrer,  2nd  and  3rd  counts  good:  as  to  the  2nd,  that  although 
in  the  case  of  a  trespass,  where  a  forcible,  wrongful  and  immediate  act  is 
charged,  as  in  the  present  case,  the  usual  and  proper  allegation  is  that  the 
defendants  did  the  act,  or  that  they  did  it  by  their  servants;  yet  that  the 
servants  of  defendants  possessing  and  exercising  on  behalf  of  defendants 
the  power  to  remove  plaintiff,  the  count  sufficiently  charged  an  act  against 
-defendants,  which  their  servants  in  course  of  their  employment  might  law- 
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fully  perform;  that  the  allegation  that  plaintiff  was  a  passenger  shewed 
primd  facie  that  he  was  lawfully  there  ;  that  plaintiff  was  not  obliged  to- 
shew  that  he  had  a  ticket  or  was  ready  and  willing,  or  offered  to  pay  his- 
fare,  or  that  no  fare  was  demanded,  the  action  not  being  for  a  refusal  to* 
carry  him,  but  for  turning  him  off  the  train,  to  justify  Which  defendants 
should  shew  a  demand  of  the  fare ;  and  that  plaintiff,  complaining  of  a 
mere  trespass,  was  not  obliged  to  allege  that  a  person  wearing  a  badge  and? 
authorized  by  defendants  and  known  to  plaintiff  as  being  authorized  was; 
present  to  receive  the  fare. 

Meld,  also,  2nd  plea  to  1st  count  good :  that  defendants  were  not  obliged  to 
deny  that  plaintiff  legally  paid  his  fare,  for  they  could  not  properly  have 
done  so,  having  admitted,  as  they  had,  the  purchase  by  plaintiff  from  defen- 
dants of  a  return  ticket  to  and  from  T. ;  that  defendants  had  shewn  a  good 
contract  not  inconsistent  with  their  statutory  duty  ;  and  that  that  contract 
being  voluntary  on  the  part  of  the  plaintiff,  and  beneficial  to  him  in  its 
nature,  it  was  not  necessary  that  either  the  contract  itself  or  its  terms' 
should  have  been  embodied  in  a  by-law  in  order  to  make  it  legal ;  that  it 
was  unnecessary  to  deny  that  defendants  had  charged  more  than  2d.  per 
mile,  as  it  did  not  appear  that  they  had  done  so ;  that  defendants  could 
lawfully  impose  a  condition  of  returning  within  a  specified  time,  because 
it  was  a  special  and  reasonable  bargain,  and  optional  with  the  plaintiff  to 
enter  into  or  not,  and  that,  therefore,  the  ticket  issued  by  defendants  to 
plaintiff  constituted  a  valid  contract  between  them,  and  was  binding  in  its 
terms  upon  plaintiff. 

Meld,  also,  2nd  plea  to  2nd  count  bad,  for  not  alleging  that  the  conductor 
wore  the  badge  "  upon  his  hat  or  cap,"  or  on  some  conspicuous  part  of  his 
person  or  dress,  or  so  as  to  be  seen  by  passengers ;  and  that  2nd  plea  to 
3rd  count,  which  was  the  same  as  2nd  plea  to  2nd  count,  was  not  objec- 
tionable on  this  ground,  for  that  the  count  not  shewing  any  justifiable  cause 
for  plaintiff  being  in  the  train,  defendants  could  no  doubt  put  him  out,  and 
their  officer  was  not,  therefore,  obliged  to  assume  the  badge  for  that  pur- 
pose ;  but, 

Meld,  that  neither  plea  shewed  a  sufficient  justification  for  the  act  complained 
of  without  the  allegation  that  plaintiff  was  requested  to  leave  the  cars  before 
he  was  forcibly  ejected  therefrom. 

The  pleadings  in  this  case  were  as  follow  ; 

The  first  count  stated  that  the  plaintiff  had  duly  paid  to 
the  defendants  the  fare  legally  authorized,  and  by  the  defen- 
dants demanded  for  the  passage  of  the  plaintiff*  from  the 
defendants  station  at  Oshawa  to  the  defendants  station  at 
Toronto,  and  thence  returning  from  the  said  station  at 
Toronto  to  the  said  station  at  Oshawa,  and  the  defendants 
had  received  the  same ;  and  the  said  stations  were  usual 
stopping  places  for  receiving  and  discharging  way  passengers 
from  the  defendants'  trains ;  and  the  plaintiff  having  been 
transported  by  the  defendants  from  the  said  station  at 
Oshawa  offered  himself  at  the  said  station  at  Toronto,  which 
was  the  place  of  starting  of  the  trains  of  the  defendants,  at  a 
reasonable  time  previous  to  the  regular  hour  for  the  starting 
of  such  trains,  and  entered  a  passenger  train  of  the  defen- 
dants, being  part  of  a  train  of  defendants  then  about  to  start 
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from  the  said  station  at  Toronto  and  to  stop  at  the  said  sta- 
tion at  Oshawa,  for  the  purpose  of  being  transported  from 
the  said  station  at  Toronto  to  and  discharged  at  the  said 
station  at  Oshawa,  of  which  the  defendants  had  notice  ;  yet 
the  defendants,  contrary  to  the  statute  in  that  behalf,  would 
not  transport  the  plaintiff  from  the  said  station  at  Toronto 
to  the  said  station  at  Oshawa,  but  although  they  did  trans- 
port him  a  short  distance  from  the  said  station  at  Toronto, 
yet  they  refused  to  transport  him  to  or  discharge  him  at  the 
said  station  at  Oshawa,  and  wrongfully  put  him  out  of  their 
said  cars. 

The  second,  count  stated,  that  the  plaintiff,  being  a  pas- 
senger on  one  of  the  cars  of  a  passenger  train  of  the  defen- 
dants, going  from  the  defendants  station  at  Toronto  to  the 
►defendants  station  at  Oshawa,  was  by  the  servants  of  the 
defendants  then  employed  in  the  said  passenger  train,  forci- 
bly and  wrongfully  put  out  of  the  said  cars  before  the  same 
had  reached  the  said  station  at  Oshawa,  although  no  one 
entitled  on  behalf  of  the  defendants  to  demand  or  receive 
from  the  passengers  any  fare  or  ticket  had  demanded  from 
the  plaintiff  any  fare  or  ticket,  and  although  no  servant  of 
the  defendants  employed  in  the  said  passenger  train  wearing 
upon  his  hat  or  cap  any  badge  to  indicate  his  office  presented 
himself,  to  whom  the  plaintiff  could  pay  such  fare  or  pro- 
duce such  ticket 

The  third  count  stated,  that  the  plaintiff  was  by  force  and 
violence  put  out  of  one  of  the  cars  of  the  defendants  in  a 
passenger  train  of  the  defendants  by  the  conductor  of  the 
train  and  the  servants  of  the  defendants  then  employed  in 
the  said  passenger  train,  neither  the  conductor  nor  any  such 
servants  then  wearing  upon  his  hat  or  cap  any  badge  to 
indicate  his  office. 

The  second  plea  to  the  first  count  stated,  that  at  the  time 
when  &c,  the  defendants  carried  passengers  between  Oshawa 
and  Toronto,  and  when  passengers  going  to  Toronto  from 
Oshawa  desired  to  return  within  two  days,  the  defendants  car- 
ried such  passengers  at  a  lower  rate  and  fare  than  was  charged 
to  persons  who  did  not  return  to  Oshawa  within  such  period ; 
and  the  defendants  issued  to  such  passengers  so  desiring  to 
return  within  that  time  return  tickets,  which  were  dated  on 
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the  day  they  were  issued  to  passengers,  and  were,  except  as 
to  the  date  and  number  of  the  tickets  (which  dates  and' 
numbers  were  omitted),  in  the  words  and  figures  following,, 
that  is  to  say  i 

GEAND  TRUNK  BAIL  WAY,,, 
EETUEN  TICKET,, 
®  .:  OSHAWA 
TO 
TOEONTO, 
1TEST  CLASS.. 
GEAND  TEIJNK  EAILWAT,, 
TOEONTOj, 

\  '   TC* 

E  OSHAWAy 

FIEST  CLASSv 
Good  for  day  of  date  and  following  day  only. 

That  the  course  and  practice  of  the  defendants  was  at  and 
before  the  time  when,  &c,  that  on  the  passenger  presenting: 
such  a  return  ticket  to  the  conductor  on  any  of  the  defen- 
dants passenger  trains,  the  conductor  would  take  up  the 
half  of  the  said  ticket  for  the  passage  of  the  passenger  from 
Oshawa  to  Toronto,  and  the  passenger  retained  the  other 
half  which  on  the  face  of  it  was  for  the  return  passage  from 
Toronto  to  Oshawa,  and  all-  said  tickets  were-  issued  on  the 
express  condition  shewn  on  the  face  of  them,  all  which  the 
plaintiff  well  knew  and  had  notice  of,  and  so  having  such 
knowledge  and  notice,  the  plaintiff  bought  and  the  defen- 
dants at  his  request  sold  to  him  a  return  ticket  of  the  descrip- 
tion named,  and  which  ticket  was  dated  on  the  day  it  was 
sold  and  issued  to  the  plaintiff,  and  had  thereon  the  express 
stipulation  and  condition  mentioned,,  that  it  was  good  for, 
the  day.  of  its  date  and  the  day  following  only ;  and  the 
plaintiff  paid  therefor  the  reduced  rate  charged  for  said 
return  ticket  by  the  defendants^  all  of  which  the  plaintiff 
well  knew  and  had  notice  of;  and  the  plaintiff  did  upon  the 
said  ticket  and  within  the  time  mentioned  thereon  proceed 
to  Toronto  and  presented  to  the  defendants'  conductor  the 
said  half  of  the  said  return  ticket  for  the  passage  of  the 
plaintiff  from  Oshawa  to  Toronto ;  and  afterwards  and  afteir 
the  expiration  of  the  time  mentioned  on  the  said  ticket  had. 


FAREWELL  V.  GRAND  TRUNK  RAILWAY  CO.  431 


elapsed,  that  is  to  say,  to  wit,  six  days  after  the  date  of  the 
said  return  ticket,  the  plaintiff  went  upon  the  defendants* 
train  proceeding  from  Toronto  to  Oshawa,  and  upon  the 
defendants'  conductor  of  the  train  asking  the  plaintiff  for  his 
ticket  the  plaintiff  presented  the  said  return  ticket  which 
was  so  issued  and  received  by  the  plaintiff  and  dated  more 
than'  two  days  before  the  day  on  which  it  was  presented  to 
the  conductor ;  and  upon  the  plaintiff  so  presenting  said 
ticketf  the  conductor  refusing  to  accept  the  said  ticket  and 
requiring  the  plaintiff  to  pay  his  fare  to  Oshawa  aforesaid, 
he  (the  plaintiff)  refused  to  pay  the  lawful  fare  or  any  fare 
to  the  defendants ;  and  thereupon  the  conductor  so  in  charge 
of  the  said  train,  put  the  plaintiff  out  of  the  defendants'  cars, 
at  a  usual  stopping  place  near  a  dwelling  house,  having  first 
stopped  the  train  and  using  no  unnecessary  force,  which  are 
the  grievances  complained  of  in  the  first  count. 

Second  plea  to  the  second  count :  That  at  the  time  when, 
&c,  the  defendants  had  a  conductor  upon  and  in  charge  of 
the  said  train,  upon  which  the  plaintiff  entered  as  in  the 
first  ,  count  mentioned,  which  conductor  was  as  such  well 
known  to  the  plaintiff,  and  who  carried  and  wore  a  badge 
indicating  that  he  was  such  conductor,  and  that  the  said 
conductor  demanded  payment  of  the  lawful  fare  payable  by 
those  travelling  upon  and  using  the  defendants'  railway 
between  Toronto  and  Oshawa,  to  which  place  the  plaintiff 
was  then  proceeding ;  that  the  plaintiff  refused  to  pay  the 
said  fare,  or  any  fare  whatever,  and  thereupon  the  defen- 
dants' conductor  stopped  the  said  train,  at  a  usual  stopping 
place,  near  a  dwelling  house,  and  put  the  plaintiff  off  the 
said  train  of  cars,  using  no  unnecessary  force,  which  are  the 
grievances  in  the  second  count  mentioned. 

Third  plea,  being  the  second  plea  to  third  count,  the  same 
as  the  next  preceding  plea. 

The  defendants  demurred  also  to  the  second  count,  for 
the  following  causes : 

1.  That  it  contained  no  averment  that  the  plaintiff  was 
provided  with  a  ticket,  or  was  ready  or  willing,  or  offered 
on  any  condition  to  pay  the  lawful  fare  payable  by  him  to 
the  defendants. 

2.  That  it  did  not  disclose  any  cause  of  action  against  the 
defendants. 


432 


EASTER  TEEM,  28  TIC.  1865. 


3.  That  it  did  not  show  that  the  plaintiff  was  lawfully 
upon  the  train,  and  with  said  cars  ;  nor  did  it  deny  that  a 
person  wearing  a  badge,  and  authorized  by  the  defendants, 
and  known  to  the  plaintiff  as  being  authorized,  was  present 
to  receive  the  fare ;  nor  did  it  allege  that  no  fare  was 
demanded  from  the  plaintiff. 

The  demurrer  to  the  third  count  stated  exactly  the  same 
objections  to  it  as  were  stated  to  the  second  count. 

The  plaintiff  demurred  to  the  second  plea  to  tlfe  first 
count,  for  the  following  causes  : 

1.  That  it  contained  no  denial  on  the  defendants'  part  of 
the  allegation  in  the  first  count,  that  the  plaintiff  had  paid 
the  fare  legally  authorized  and  by  the  defendants  demanded 
for  the  passage  in  question. 

2.  That  the  defendants  were  by  law  bound  to  convey  to 
the  plaintiff,  as  alleged  in  the  first  count,  on  payment  of  the 
fare,  and  no  contract  between  the  parties  was  shown  vary- 
ing the  statutory  duty  of  the  defendants. 

3.  That  it  was  not  shown  that  the  conditions  alleged  to 
have  been  attached  to  the  issue  of  the  ticket  were  legal,  or 
were  embodied  in  any  by-law  duly  passed  and  approved  as 
required  by  law. 

4.  That  the  alleged  conditions  were  illegal,  inasmuch  as 
the  defendants  could  not  lawfully  charge  more  than  two 
pence  a  mile,  and  it  was  not  denied  that  the  fare  paid 
exceeded  two  pence  for  each  mile,  from  Oshawa  to  Toronto ; 
nor  was  it  alleged  that  the  defendants  received  the  excess 
for  any  other  purpose  than  for  the  passage  of  the  plaintiff 
from  Toronto  to  Oshawa ;  nor  was  it  alleged  that  they 
refunded  or  returned  such  excess  to  the  plaintiff. 

5.  That  the  defendants  having  accepted  payment  for  the 
passage  to  Toronto  and  back  to  Oshawa,  as  alleged,  could 
not  lawfully  impose  the  condition  that  the  plaintiff  should 
return  within  a  specified  time. 

The  plaintiff  also  demurred  to  what  was  called  the  defen- 
dants'second  plea  to  the  second  and  third  counts.*  The 


*  There  was  no  second  plea  to  the  second  and  third  counts,  but  there  was 
a  second  plea  to  the  second  count  and  a  second  plea  to  the  third  count,  both 
of  which  pleas  were  alike,  and  they  were  separate  pleas,  not  one  plea. 
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cause  of  demurrer  was  that  it  was  not  alleged  that  the  con- 
ductor or  servants  of  the  defendants  displayed  their  badges, 
or  wore  them  in  the  manner  required  by  law. 

C.  S.  Patterson,  for  the  plaintiff,  referred  to  the  Consol. 
Statutes  of  Canada,  ch.  66,  sees.  96,  97. 

The  second  plea  does  not  answer  the  first  count ;  it  does 
not  deny  that  the  plaintiff  paid  his  legal  fare  ;  it  sets  up  a 
series  of  transactions  respecting  a  return  ticket ;  but  it  does 
not  show  that  any  valid  agreement  was  made  between  the 
plaintiff  and  the  defendants  as  to  his  carriage,  different  from 
that  which  is  mentioned  in  the  count. 

The  mere  statement  of  the  terms  of  the  ticket  does  not 
constitute  an  agreement :  Peek  v.  North  Staffordshire  P. 
Co.,  10  H.  L.  473,  S.  C.  9  Jur.  K  S.  914 ;  but  any  agree- 
ment should  have  been  specially  alleged :  The  Queen  v.Erere, 
4  E  &  B.  598 ;  The  Great  Northern  P.  Co.  v.  Harrison,  10 
Exch.  376  ;  Wyld  v.  Pichford,  8M.&W.  443  ;.  Pumsey  v. 
The  North  Eastern  P.  Co.,  10  Jur.  K  S.  208 ;  Stewart  v. 
London  &  N.  W.  P.  Co.,  10  Jur.  N.  S.  805  ;  VanToll  v.  The 
South  Eastern  P.  Co.,  12  C.  B.  K  S.  751,  S.  0.  8  Jur.  Kg. 
1213  ;  Smith  v.  Cuff,  6  M  &  Sel.  160. 

If  the  conditions  in  the  ticket  are  relied  on,  the  defen- 
dants must  establish  that  they  were  imposed  legally  by  a 
by-law  under  sec.  20  of  the  statute ;  but  this  they  have  not 
done. 

The  second  count  is  sufficient :  see  sees.  95  &  106  of  the 
statute.  The  allegation  that  the  servants  of  the  defendants 
did  the  act  complained  of,  is  a  sufficient  allegation  to  charge 
the  defendants  for  their  act :  Giles  v.  The  Toff  Vale  P.  Co. 
2  E.  &  B.  822. 

The  third  count  is  very  general  in  form,  but  it  discloses  a 
sufficient  cause  of  action. 

The  second  plea  to  the  second  count,  and  the  second  plea 
to  the  third  count,  are  both  objectionable  for  not  stating 
that  the  conductor  wore  a  badge  in  his  hat  or  cap,  or  that 
he  had  one  in  sight. 

M.  C.  Cameron,  Q.  C,  for  the  defendants. 
The  second  plea  to  the  first  count  does  show  that  the 
ticket  was  a  contract  between  the  parties. 
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Sec.  95  of  the  act  must  be  read  as  personal  to  the  officer ; 
but  sec.  106  shows  the  passenger  must  pay  his  fare. 

If  the  servant  did  the  act  complained  of,  and  if  he  had  no 
badge,  it  was  a  wilful  act  of  his  own,  for  which  he  must  be 
individually  responsible,  but  the  defendants  are  not  liable: 
Eastern  Counties  B.  Co.  v.  Broom,  6  R.  C.  743 ;  Eedfield 
on  Railways,  33. 

The  second  count  does  not  show  the  plaintiff  to  have  been 
lawfully  a  passenger,  or  that  he  was  ready  to  pay  or  offered 
to  pay  his  fare. 

The  third  count  does  not  show  the  plaintiff  was  a  passen- 
ger at  all. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  sections  of  the  act  to  be  considered  are  the  following : 

Sec.  95. — "  Every  servant  of  the  undertaking  employed  in 
a  passenger  train,  or  at  a  station  for  passengers,  shall  wear 
upon  his  hat  or  cap  a  badge,  which  shall  indicate  his  office, 
and  he  shall  not  without  such  badge  be  entitled  to  demand 
or  receive  from  any  passenger  any  tare  or  ticket,  or  to  exer- 
cise any  of  the  powers  of  his  office,  nor  meddle  or  interfere 
with  any  passenger  or  his  baggage  or  property." 

Sec.  96. — "  The  trains  shall  start  and  run  at  regular  hours, 
to  be  fixed  by  public  notice,  and  shall  furnish .  sufficient 
accommodation  for  the  transportation  of  all  such  passengers 
and  goods  as  are  within  a  reasonable  time  previous  thereto 
offered  for  transportation  at  the  place  of  starting,  and  at  the 
junctions  of  other  railways,  and  at  usual  stopping  places 
established  for  receiving  and  discharging  way  passengers  and 
goods  from  the  trains." 

Sec.  97. — "  Such  passengers  and  goods  shall  be  taken, 
transported  and  discharged  at,  from,  and  to  such  places,  on 
the  due  payment  of  the  toll,  freight,  or  fare  legally  authorized 
therefor." 

Sec.  106. — "Any  passenger,  refusing  to  pay  his  fare,  and 
his  baggage,  may  by  the  conductor  of  the  train  and  the  ser- 
vants of  the  company  be  put  out  of  the  cars  at  any  usual 
stopping  place,  or  near  any  dwelling-house,  as  the  conductor 
elects ;  the  conductor  first  stopping  the  train,  and  using  no 
unnecessary  force." 
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Sec.  20. — "  Tolls  shall  be  from  time  to  time  fixed  and 
regulated  by  the  by-laws  of  the  company,  or  by  the  directors 
if  they  be  authorized  by  the  by-laws,  or  by  the  shareholders 
at  any  general  meeting ;  and  may  be  demanded  and  received 
for  all  passengers  and  goods  transported  upon  the  railway ; 
and  shall  be  paid  to  such  persons  and  at  such  places  near  to 
the  railway  in  such  manner  and  under  such  regulations  as 
the  by-laws  direct." 

Sec.  25. — "  All  or  any  of  the  tolls  may  by  any  by-law  be 
reduced  and  again  raised  as  often  as  deemed  necessary  for 
the  interests  of  the  undertaking,  provided  the  same  tolls 
shall  be  payable  at  the  same  time  and  under  the  same  cir- 
cumstances upon  all  goods  and  by  all  persons,  so  that  no 
undue  advantage,  privilege  or  monopoly  may  be  afforded  to 
any  person  or  class  of  persons  by  any  by-laws  relating  to 
the  tolls." 

We  think  that  the  ticket  set  out  in  the  second  plea  must 
be  taken  to  be  a  contract  between  the  plaintiff  and  the 
defendants  for  the  special  purpose  and  upon  the  terms- which 
are  contained  in  it.. 

In  Shaw  v.  The  York  and  North  Midland  Railway  Co, 
(13  Q.  B.  347),  a  receipt  paid  for  the  carriage  of  horses  had 
the  following  memorandum  at  the  foot : — "  Tnis  ticket  is 
issued  subject  to  the  owner's  undertaking  all  risks  of  convey- 
ance whatsoever,  as  the  company  will  not  be  responsible  for 
any  injury  or  damage,  however  caused,  occurring  to  horses 
or  carriages  while  travelling,  or  in  loading  or  unloading ;  " 
and  the  court  held  that  it  was  "  clear  that  the  terms  con- 
tained in  the  ticket  given  to  the  plaintiff  at  the  time  the 
horses  were  received,  formed  part  of  the  contract  for  their 
carriage  between  the  plaintiff  and  the  defendants ;  and 
that  the  allegation  in  the  declaration,  that  the  defendants 
received  the  horses  to  be  safely  and  securely  carried  by 
them,  which  would  throw  the  risks  of  conveyance  upon  the 
defendants,  is  disproved  by  the  memorandum  at  the  foot  of 
the  ticket."  And  Austin  v.  The  Manchester  R.  R.  Co. 
(10  Com.  B.  454) ;  Carr  v.  The  Lancashire  and  Yorkshire 
Railway  Co.  (7  Exch.  707) ;  and  Walker  v.  The  York  and 
North  Midland  Railway  Co.  (2  E.  &  B.  750),  all  establish 
the  same  conclusion. 
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These  cases  were  decided  before  the  Eailway  and  Canal 
Traffic  Act  of  1854  was  passed  in  England,  the  17  &  18  Yic. 
ch.  31 ;  and  this  statute  was  designed  to  put  an  end  to  so 
great  and  frequent  an  abase  of  power  by  these  public  com- 
panies. The  later  cases,  down  to  the  case  before  the  House 
of  Lords  of  Peek  v.  The  North  Staffordshire  Railway  Co. 
(9  Jur.  N".  S.  914),  which  are  summed  up  and  commented 
on  in  that  leading  case,  confirm  the  validity  of  the  prior 
cases  on  this  point. 

These  decisions,  and  the  statute  referred  to,  apply  only  to 
the  carriage  of  goods ;  but  in  principle  the  general  law 
pronounced  is  just  as  applicable  to  the  carriage  of  pas- 
sengers. . 

The  cases  which  were  cited  in  the  argument  in  10  Jur. 
1ST.  S.  208  and  805,  were  actions  which  were  brought  for  the 
conveyance  of  passengers. 

In  England  no  special  contract  is  now  valid  for  the  car- 
riage of  goods  unless  it  be  reasonable,  and  be  signed  by  the 
party  to  be  bound  by  it ;  but  a  special  contract,  by  which 
the  party  assents  to  have  his  goods  carried  without  any 
recourse  at  all  upon  the  carrier  for  neglect,  upon  the  condi- 
tion of  a  reduction  of  the  price' below  that  which  would  be 
the  reasonable  remuneration  for  carrying  at  the  carrier's 
risk  on  his  common  law  liability,  would  seem  not,  even 
under  that  very  stringent  statute,  to  be  an  unreasonable 
condition  :  (per  Blackburn,  J.,  9  Jur.  If.  S.  920 ;  per  Lord 
Wensleydale,  9  Jur.  ~N.  S.  936)  ;  for  in  such  a  case  the  party 
would  have  the  option  of  dealing  with  the  carriers  according 
to  their  strict  legal  liability,  upon  one  measure  of  remunera- 
tion ;  or  of  dealing  with  them  upon  a  special  or  restricted 
liability,  in  consideration  of  a  reduced  rate  of  compensation. 

In  Rumsey  v.  The  iV.  K  Railway  Co.,  Erie,  C.  J.,  said : 
u  The  plaintiff  was  going  from  Scarborough  to  Whitby,  and 
wished  to  take  a  portmanteau  with  him,  and  he  knew  that 
the  ordinary  fare  was  nine  shillings ;  but  if  he  chose  to  go 
without  his  luggage,  by  an  excursion  train,  five  shillings 
only  would  be  charged.  He  then  obtains  a  five  shillings 
ticket,  by  which  he  holds  out  to  the  company  that  he  waives 
his  right  to  luggage,  and  nevertheless  contrives  to  put  his 
luggage  into  the  train  The  act  does  not  apply  to  a 
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passenger  who  renounces  the  right  [to  take  his  luggage  with 
him]  that  he  may  go  by  a  cheaper  train." 

Williams,  J.,  said :  "I  do  not  see  anything  anywhere 
that  prohibits  the  making  of  a  bargain  by  which  a  railway 
company,  on  consideration  of  taking  passengers  at  less  than 
their  ordinary  fare,  shall  require  their  luggage  to  be  with- 
held." 

In  Stewart  v.  The  London  and  2T.  W.  Railway  Co., 
a  case  of  somewhat  similar  nature,  Bramwell,  B.,  said : 
"  The  fares  in  this  case  [an  excursion  train]  are  much  lower 
than  in  other  cases,  and  the  plaintiff  might  have  refused  the 
terms  on  which  the  ticket  was  issued." 

There  can  be  no  doubt,  then,  that  the  ticket  constituted  a 
valid  contract  between  the  plaintiff  and  the  defendants,  and 
that  such  terms  were  binding  on  the  plaintiff.  They  were 
and  are  reasonable,  so  far  as  that  may  be  of  any  conse- 
quence, -and  such  a  bargain  is  not  in  any  place  prohibited 
by  our  law,  statute  or  common  law. 

We  shall  take  up  the  causes  of  demurrer  separately  to  the 
different  pleadings. 

The  first  cause  of  demurrer  to  the  second  plea  to  the  first 
count  is  not  entitled  to  prevail.  The  defendants  are  not 
obliged  to  deny  that  the  plaintiff  legally  paid  his  fare  ;  and 
they  could  not  do  so  properly,  and  therefore  ought  not  to 
have  denied  it;  for  they  admit  that  the  plaintiff  bought 
from  the  defendants  a  return  ticket  for  his  passage  from 
Oshawa  to  Toronto,  and  from  thence  back  to  Oshawa. 

We  think,  as  to  the  second  cause  of  demurrer,  the  defend- 
ants have  shown  a  good  contract  between  the  parties  not 
inconsistent  with  their  statutory  duty. 

We  think  that  on  a  special  contract  between  the  parties, 
such  as  is  here  disclosed,  it  was  not  necessary  that  either 
the  contract  or  the  terms  of  it  should  have  been  embodied 
in  a  by-law.  The  plaintiff  cannot  himself  deviate  from  his 
common  law  or  statutory  claims,  and  after  waiving  them 
fall  back  upon  his  strict  rights  whatever  these  may  be  :  he 
has  made  a  contract  and  a  perfectly  legal  one  and  he  must 
abide  by  it. 

As  to  the  fourth  objection ;  it  does  not  appear  that  the 
defendants  did  charge  more  than  two  pence  per  mile  :  there 
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was  no  necessity,  therefore,  of  denying  it,  nor  of  doing  any- 
thing with  the  supposed  excess :  if  the  plaintiff  intended  to 
ground  his  action  upon  an  excessive  charge  of  fare  demanded 
by  the  defendants,  he  should  have  done  so ;  but  we  do  not 
See  how  it  now  becomes  material  even  if  it  were  true. 

The  fifth  objection  we  have  in  effect  already  disposed  of  * 
we  think  the  defendants  could  lawfully  impose  the  condition 
of  returning  within  a  specified  time,  because  it  was  a  special 
and  reasonable  bargain,  and  for  which  condition  it  must  be 
assumed  the  plaintiff  had  received  full  value  :  it  is  not  alleged 
that  the  time  was  too  restricted  and  unreasonable,  if  that 
could  have  helped  the  plaintiff ;  but  it  is  put  on  the  widest 
possible  ground  that  the  plaintiff  in  such  a  case  should  be  at 
liberty  to  return  upon  this  same  ticket  in  ten  years  after  this, 
if  he  so  desire  it.  It  is  sufficient  to  say  that  this  is  not  his 
contract  and  we  cannot  give  effect  to  it. 

The  defendants  have  demurred  to  the  second  count  for 
various  causes.  It  is  alleged  by  the  defendants  that  the 
count  discloses  no  cause  of  action. 

The  count  charges  that  the  plaintiff,  being  a  passenger  on 
the  defendants'  train,  was  "  by  the  servants  of  the  defendants 
then  employed  in  the  train,  forcibly  and  wrongfully  put  out 
of  the  cars,  &c,"  instead  of  charging  in  the  usual  and  pro- 
per manner,  that  the  defendants  did  the  act,  or  that  they 
did  it  by  their  servants. 

The  master  is  liable  generally  for  the  negligence  of  his 
servant  acting  in  the  course  of  the  master's  employment, 
but  not  for  wrongful  acts  done  by  the  servant  wilfully  and 
intentionally. 

The  act  of  negligence  may  be  alleged  to  be  that  of  the 
master,  although  it  was  in  truth  the  act  of  the  servant ;  for 
the  legal  effect  of  it  is,  that  it  was  the  master's  act :  Brucker 
v.  Fromont  (6  T.  R.  659) ;  or  it  may  be  alleged  to  be  the 
act  of  the  servant  of  the  defendant,  then  being  and  acting 
therein  as  the  servant  of  the  defendant :  Patten  v.  Rea  (2 
C.  B.  N.  S.  606).  As  Ashurst,  J.,  said  in  6  T.  R,  "  it  may 
be  stated  in  the  declaration  either  way,  though  it  is  certainly 
most  convenient  to  state  the  fact  as  it  really  happened." 

In  Seymour  v.  Greenwood  (6  H.  &  N.  359),  the  defendant 
was  charged  with  his  own  and  his  servant's  negligent  and 
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improper  conduct  in  driving  and  managing  the  omnibus  in 
which  the  plaintiff  was  a  passenger,  by  means  of  which  the 
plaintiff  was  injured ;  and  it  was  held  that  the  act  of  the 
guard  in  removing  the  plaintiff  from  the  omnibus  forcibly, 
whereby  he  was  severely  injured,  was  evidence  for  the  jury, 
as  the  guard  did  it  under  the  impression  that  the  plaintiff 
was  drunk  ;  in  which  case  it  was  his  duty  to  remove  him, — 
that  he  was  acting  in  the  ordinary  course  of  his  employment, 
and  so  the  defendant  was  responsible.  Pollock,  C.  B.,  says, — 
"  Was  the  act  one  which  the  relation  between  the  guard  and 
the  defendant  warranted  him  in  doing  ?"  Martin,  B.,  says : 
"  The  act  was  one  which  was  properly  within  the  scope  of 
the  servant's  employment.  A  great  deal  has  been  said  as  to 
the  act  being  one  which  was  purely  a  trespass,  but  it  was 
nothing  more  than  the  guard  of  an  omnibus  putting  out  a 
person  who  had  misconducted  himself." 

In  Roe  v.  The  Birkenhead,  E.  Co.  (7  Ex.  36)  where 
the  Company  was  sued  in  trespass  for  their  servant  impris- 
oning the  plaintiff,  Pollock,  C.  B.,  said :  "  The  general  rule 
is,  that  a  master  is  not  liable  for  the  tortious  acts  of  his 
servant,  unless  that  act  be  done  either  by  an  authority 
express  or  implied  given  him  for  that  purpose  by  the  master. 
If  it  had  appeared  in  the  present  case  that  the  act  com- 
plained of  was  one  which  the  Company  had  legal  authority 
to  perform,  the  act  would  not  have  been  tortious,  and  it 
might  well  have  been  put  to  the  jury  as  having  been  done 
by  an  authority  given  by  the  Company  ;  but  there  was  no 
evidence  whatever  that  the  act  was  of  that  character,  and 
therefore,  as  the  case  stands,  we  must  take  it  to  be  a  tortious 
act."  Although  in  the  present  case  a  trespass,  a  forcible, 
wrongful,  and  immediate  act  is  charged  to  have  been  com- 
mitted by  the  servants  of  the  defendants,  yet  if  they  had 
the  power  in  the  course  of  their  employment,  as  such  ser- 
vants, to  remove  the  plaintiff,  I  think  the  count  may  be 
maintained  as  it  is,  as  well  as  if  the  act  charged  were  a  con- 
sequential instead  of  an  immediate  wrong.  If  it  appeared 
from  the  count,  or  if  it  could  be  inferred,  that  the  defen- 
dants' servants  could  not  exercise  such  a  power  of  removal 
at  all,  judgment  might  be  given  against  the  count  upon 
demurrer,  or  judgment  might  be  arrested ;  but  we  know 
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that  they  do  possess,  and  that  they  do  exercise  such  powers 
on  behalf  of  their  employers,  and  therefore  we  must  hold 
the  count  does  sufficiently  charge  an  act  against  the  defen- 
dants, which  the  servants  of  the  defendants  in  the  course  of 
their  employment  might  lawfully  perform.  In  the  Eastern 
Counties  Railway  v.  Brown,  (6  Exch.  314)  the  declaration 
was  against  the  Company,  as  the  defendants,  in  trespass,  and 
we  think  it  would  have  been  better  if  it  had  been  so  here. 
If  it  had  appeared  by  the  count  that  the  plaintiff  was 
removed  because  of  the  dispute  about  his  fare  and  his  refusal 
to  pay  it,  it  would  have  been  quite  certain  that  the  servants 
assuming  to  remove  in  such  a  case,  would  have  been  acting 
within  the  scope  of  their  authority ;  but  the  count  does  not 
allege  that  this  was  the  cause  of  the  removal ;  and  from 
anything  we  can  see,  all  that  portion  beginning  at  "  although 
no  one  entitled,  &c,"  might  have  been  omitted  without  the 
slightest  change  in  the  cause  of  action,  or  in  the  proof  at  the 
trial. 

The  allegation  that  the  plaintiff  was  a  passenger  in  the 
car  shews  primd facie  he  was  lawfully  there.  In  Seymour 
v.  Greenwood  it  was  alleged  the  plaintiff  was  a  passenger 
for  reward  ;  but  whether  for  reward  or  not,  we  do  not  think 
matters :  in  either  case  the  character  and  purpose  in  which 
and  for  which  he  was  there  appears,  and  that  was  a  lawful 
one. 

We  do  not  think  the  plaintiff  was  obliged  to  shew  in 
his  count  that  he  had  a  ticket,  or  was  ready  and  willing,  or 
offered  to  pay  his  fare,  because  all  about  his  fare  in  the 
manner  in  which  it  is  stated  in  the  count  is,  in  our  opinion, 
of  no  consequence :  it  was  time  enough  for  him  to  pay,  or 
to  be  ready  or  offer  to  pay,  or  to  shew  his  ticket,  when  it 
was  demanded  of  him.  If  the  plaintiff  had  been  suing  the 
Company  for  refusing  to  carry  him  or  to  take  him  as  a  pass- 
enger, no  doubt  he  must  have  alleged  an  offer  or  readiness 
to  pay,  as  in  Benet  v.  The  Peninsular  Steamboat  Company, 
(6  C.  B.  775),  and  in  many  other  precedents.  But  the  case  is 
just  reversed  when  the  Company  assume  to  turn  a  passenger 
off  for  non-payment :  they  must  shew  that  they  first  demand- 
ed it  to  justify  their  proceeding.  The  other  exceptions  to  this 
count,  as  to  whether  a  badge  was  worn  or  not,  or  whether 
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the  conductor  was  known  to  the  plaintiff  or  not,  cannot  pre- 
vail, because  the  plaintiff  complains  of  a  mere  trespass,  and 
he  was  not  obliged  to  put  all  these  circumstances  in  his 
declaration. 

As  to  the  second  plea  to  the  second  count  the  plaintiff  has 
objected  to  it,  because  the  plea  does  not  state  the  conductor 
or  servants  of  the  defendants  displayed  their  badges,  or  wore 
thein  in  the  manner  required  by  law. 

The  count,  as  has  been  seen,  states  what  appears  to  have 
been  an  act  of  trespass  by  the  defendants  by  the  acts  of 
their  servants. 

The  plea  states,  that  the  defendants  had  a  conductor  in 
charge  of  the  train,  who  was  well  known  to  the  plaintiff 
and  who  carried  and  wore  a  badge  indicating  that  he  was 
such  conductor  ;  that  he  demanded  payment  from  the  plain- 
tiff of  his  fare;  that  the  plaintiff*  refused  to  pay  it,  and  that 
the  conductor  put  the  plaintiff  off*  the  car. 

The  plea  does  not  say,  as  the  Statute  provides,  that  the 
conductor  wore  the  badge  indicating  his  office  "  upon  his 
hat  or  cap,"  but  omits  this  allegation.  Now,  the  impor- 
tance of  this  requirement  derives  its  whole  force  and  efficacy 
from  the  enactment  itself,  as  but  for  the  Statute  it  would 
not  matter  in  the  slightest  degree  whether  there  was  a  badge 
worn  or  not ;  and  this  enactment  is,  that  such  badge  shall  be 
worn  "  upon  the  hat  or  cap,"  and  it  declares  "  that  he  [the 
officer]  shall  not  without  such  badge  be  entitled  to  demand 
any  fare  or  ticket,  or  to  exercise  any  of  the  powers  of  his 
office,  nor  meddle  or  interfere  with  any  passenger  or  his 
luggage  or  property."  There  can  be  no  doubt  that  the 
intention  of  the  Legislature  was  that  the  badge  should  be 
worn  on  some  conspicuous  part  of  the  person  or  dress ;  but 
this  plea  does  not  allege  that  the  conductor  so  wore  his 
badge  upon  the  occasion  ;  nor  does  it  say  even  that  his  badge 
was  in  sight,  or  that  the  plaintiff  knew  he  had  one.  How 
then  can  the  defendants  be  justsfied  in  turning  the  plaintiff 
off  the  cars  when  the  Statute  declares  that  without  such 
badge  the  officer  shall  not  exercise  his  powers  nor  meddle  or 
interfere  with  any  passenger  f 

The  statute,  although  it  professes  to  be  worded  very 
strictly,  has  not  provided  that  the  hat  or  cap  when  so  badged 
32  n.  s. — vol.  1, 
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is  to  be  or  shall  be  worn  on  the  head :  it  assumes  that  such 
officers  will  or  must  "have  hats  or  caps,  and  that  they  will  or 
must  wear  them,  and  wear  them  on  the  head,  but  it  does 
not  enact  that  they  shall  do  so. 

In  former  times  arrests  were  made  by  the  House  of  Com- 
mons by  sending  the  mace  by  the  officer,  and  this  is  the 
practice  of  the  House  of  Lords  now :  Hervard  v.  Gossett 
(10  Q.  B.  359) ;  and  it  can  scarcely  be  supposed  that  an 
arrest  made  without  a  written  warrant,  or  some  visible  badge 
of  authority,  indicating  the  office  of  the  messenger,  would 
be  sustained  in  law,  or  be  likely  to  be  submitted  to. 

Bailiffs,  constables,  policemen,  and  tipstaffs,  are  usually 
furnished  with  a  staff  or  baton  as  a  badge,  which  indicates 
their  office ;  and  in  many  cases  the  exhibition  of  this  sem- 
blance of  power  as  well  as  authority  is  quite  as  effectual  in 
procuring  obedience  to  the  officer  as  any  written  warrant 
could  be. 

In  most  cases  it  has  been  found  that  great  regard  is  paid 
by  people  generally  to  .some  outward  visible  sign  of  office, 
whether  it  be  in  the  dress,  or  in  the  possession  of  a  sword  or 
baton,  or  other  badge ;  and,  besides  this  popular  reason, 
there  is  the  further  purpose  in  this  case,  in  the  protection  of 
the  public  from  imposition  by  persons  assuming  the  office  of 
collectors  at  these  stations  and  on  board  the  cars,  where 
there  is  so  little  opportunity  in  the  hurry,  and  crowd,  and 
excitement,  to  make  enquiry  into  and  ascertain  the  true  cha- 
racter and  position  of  the  person  who  is  making  a  demand 
for  the  fares,  or  who  may  be  threatening  to  detain  the  luggage 
of  the  traveller  until  some  exorbitant  demand  is  complied 
with,  and  when  there  would  scarcely  be  the  possibility  of  the 
railway  authorities  discovering  the  persons  who  were  pre- 
suming to  act  for  them  by  thus  practising  on  the  passengers. 

To  avoid  all  this  difficulty,  and  loss,  and  imposition, — for  it 
is  as  beneficial  to  the  railway  companies  as  it  is  to  the  pub- 
lic,— it  has  been  provided  that  the  conductors  and  such  like 
officers  shall  be  provided  with  a  badge  of  office ;  that  they 
shall  wear  this  badge  in  the  hat  or  cap  as  the  most  conspi- 
cuous part  for  it  to  be  seen ;  and  that  without  this  badge  the 
officer  shall  not  exercise  his  powers,  nor  meddle  in  any  way 
with  the  passengers,  their  baggage  or  property.    No  pro- 
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Vision  could  be  plainer  or  more  peremptory  in  its  require- 
ments, and  we  must  give  effect  to  it,  although  it  may  not 
have  been  very  properly  set  up  in  this  case  by  the  plaintiff ; 
its  proper  observance,  however,  will  be  found  to  be  service- 
able both  to  the  companies  and  to  the  public. 

The  third  count  does  not  show  any  justifiable  cause  for 
the  plaintiff  being  in  the  defendants'  passenger  train,  and  no 
doubt  the  defendants  could  put  him  out.  The  second  plea 
to  the  third  count  is,  therefore,  a  good  justification  for  the 
removal  of  the  plaintiff,  although  the  officer  had  not  a  badge 
at  the  time,  as  it  cannot  be  required  that  the  officer  shall 
decorate  himself  to  resist  a  merely  aggressive,  immediate, 
and  unwarrantable  act  such  as  this  is. 

There  is  an  objection,  however,  to  the  pleas  to  the  second 
and  third  counts,  which  was  not  noticed  in  the  argument, 
and  which  it  is  better  should  be  amended  if  it  is  still  thought 
worth  while  to  prosecute  this  very  inconsiderable  action,  in 
which  the  merits  seem  to  be,  so  far  as  we  can  judge  from  the 
record,  entirely  with  the  defendants. 

These  pleas  do  not  state  that  the  defendants  requested  the 
plaintiff  to  leave  the  cars  before  they  used  force  and  violence 
in  putting  him  out.  The  statute  says,  that  any  passenger 
refusing  to  pay  his  fare  may  be  put  out  of  the  cars,  using 
no  unnecessary  force ;  but  this  is  just  the  common  provi- 
sion of  law  in  every  case  of  trespass  where  the  trespasser 
has  entered  peaceably.  We  cannot  think,  then,  that  the 
defendants  were  justified  in  using  force  and  violence  in  the 
first  instance  against  the  plaintiff  who  was  peaceably  in  the 
cars. 

In  Green  v.  Goddard  (2  Salk.  641)  it  is  said  :  "  There  is 
force  in  law  (as  distinguished  from  actual  force)  in  every 
trespass,  q.  e.f. ;  as  if  one  enters  my  ground,  in  that  case  the 
owner  must  request  him  to  depart  before  he  can  lay  hands 
on  him  to  turn  him  out ;  for  every  impositio  manuum  is  an 
assault  and  battery,  which  cannot  be  justified  upon  the 
account  of  breaking  the  close  in  law  without  a  request 
Weaver  v.  Bush  (8  T.  E.  78).  So  in  Polkinliorn  v.  Wright 
(8  Q.  B.  197)  it  is  said :  "  There  is  a  manifest  distinction 
between  endeavouring  to  turn  a  man  out  of  a  house  or  close 
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into  which  he  has  previously  entered  quietly,  and  resisting  a 
forcible  attempt  to  enter:  in  the  first  case  a  request  is 
necessary,  in  the  latter  not." 

In  the  case  before  cited,  in  6  Exch.  315,  the  pleas  shewed 
a  request  on  the  plaintiff  to  leave  before  he  was  put  out  of 
the  carriage.  Blades  v.  Higgs,  (10  C.  B.  N.  S.  713),  shews 
a  request  to  give  up  the  goods  before  the  defendant  took 
them  from  the  plaintiff.  As  the  rule  and  principle  are 
universal,  we  think  the  pleas  are  not  sufficient  without  this 
averment ;  and  as  we  have  no  doubt  a  demand  was  made, 
it  should  be  allowed  to  be  added. 

In  our  opinion  the  defendants  are  entitled  to  judgment  on 
the  demurrer  to  the  second  plea.  We  think  that  the  second 
and  third  counts  are  sufficient ;  that  the  plea  to  the  second 
count  is  insufficient  for  not  alleging  that  the  conductor  had 
the  badge  of  his  office  on  his  hat  or  cap,  or  that  he  wore  it 
in  some  conspicuous  part  of  his  person  or  dress,  or  so  as  to 
be  seen  by  passengers  at  the  time  when  &c,  if  even  then 
would  have  sufficed ;  that  the  plea  to  the  third  count  is  not 
objectionable  for  this  cause,  but  that  both  these  pleas  to  the 
second  and  third  counts  do  not  show  a  sufficient  justification 
to  do  the  acts  complained  of  without  a  previous  request 
having  been  made  upon  the  plaintiff  to  leave  the  cars  before 
force  and  violence  were  applied  to  him  to  put  him  out.  We 
think  the  defendants  should,  if  the  plaintiff  persist  in  the 
suit,  be  allowed  to  amend  their  plea  to  the  third  count, 
averring  a  prior  request  if  they  desire  to  do  so,  and  to  amend 
the  plea  to  the  second  count  in  the  like  respect  if  they  can 
better  it,  as  well  as  in  the  averment  as  to  the  badge ;  and 
that  such  amendment  as  to  the  request  should  be  made 
without  costs,  as  no  objection  was  made  by  the  plaintiff*  to 
the  want  of  it ;  but  if  any  greater  amendment  is  desired,  it 
should  be  upon  payment  of  costs. 
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The  Corporation  of  North  Gwillimbury  v.  Moore  et  al.. 

Promissory  note — Payment,  evidence  of— Eight  of  beneficial  holder  to  sue  in  name 
of  representatives  of  payee — Municipal  corporations  may  take  any  rate  of 
interest. 

Defendants  made  the  note  sued  on,  payable  to  D,  or  bearer  for  $348  40,  with 
interest  at  15  per  cent.  The  note  was  made  to  D.,  and  delivered  to  him  as 
Reeve  of  the  township,  for  money  loaned  by  the  latter,  and  was  left  with  S., 
the  treasurer,  for  plaintiffs.  Subsequently  the  defendant  Moore  gave  his 
own  note  for  $278  payable  to  S.  (but  not  to  order),  S.,  without  authority 
from  plaintiffs,  giving  up  to  him  the  former,  the  difference  between  the  two 
notes  being  a  loan  to  S.  himself,  though  included  in  defendants'  note.  S. 
having  died,  his  accounts  with  plaintiffs  were  adjusted  by  the  latter  with  his 
surety,  who  was  charged  with  the  note  sued  on,  which  he  arranged  by  giving 
the  note  for  $278  and  his  own  note  for  $70 ;  and  a  balance  of  $183  was,  as 
agreed  to  by  plaintiffs,  paid  by,  and  a  receipt  therefor  given  to  him  in  full  of 
plaintiffs'  claim  against  S.  After  this  settlement  plaintiffs  by  a  resolution  in 
council  recognized  this  note  for  $278  as  amongst  their  existing  securities,, 
thus  shewing  that  they  were  aware  of  its  having  been  received  in  substitu- 
tion of  the  note  sued  on. 

Held,  that  taking  the  whole  transaction  together  there  was  such  a  ratification 
of  the  acts  of  S.  by  plaintiffs  in  the  subsequent  adjusting  of  his  accounts 
with  his  surety  that,  coupled  with  the  receipt  of  the  note  for  $278  with 
other  notes  and  money  in  full  satisfaction  of  all  claims  on  the  note  sued 
upon,  it  was  evidence  to  go  to  the  jury  of  the  payment  of  this  note  under  a 
plea  of  payment. 

Held,  also,  that  the  plaintiffs  could  enforce  payment  of  the  note  for  $278  in 
the  names  of  the  representatives  of  S. 

Held,  also,  that  municipal  corporations  are  not  restricted  any  more  than  indi- 
viduals, as  to  the  rate  of  interest  to  be  received  upon  monies  loaned  by 
them,  but  that  they  may  take  any  rate  of  interest  agreed  upon. 

This  was  an  appeal  from  the  county  court  of  the  United 
Counties  of  York  and  Peel. 

The  action  was  on  a  promissory  note  as  hereinafter  set  out. 

The  pleas  were:  1st.  Non  fecit;  2nd.  Payment;  3rd. 
That  after  plaintiffs  became  the  bearers  and  holders  of  the 
said  note  they  transferred  and  delivered  the  same  to  one 
Richard  Sheppard  who  then  became  the  bearer  and  holder 
thereof,  and  the  defendants  afterwards  and  while  the  said 
Richard  Sheppard  was  the  bearer  and  holder  thereof,  to  wit, 
on  the  1st  day  of  January,  1864,  paid  to  said  Richard  Shep- 
pard a  large  sum  of  money,  amounting  to  all  the  moneys  in 
the  said  note  mentioned,  in  satisfaction  and  discharge  of  the 
said  note,  and  of  all  the  causes  and  rights  of  action  therein, 
and  the  said  Richard  Sheppard  then  received  the  same  in 
such  satisfaction  and  discharge;  4th.  The  note  void,  as 
reserving  a  usurious  rate  of  interest. 

The  plaintiffs  joined  issue  on  all  the  pleas,  and  also  de- 
murred to  the  fourth  and  last  plea. 


446 


EASTEE  TEEM,  28  VIC.  1865. 


The  following  facts,  material  to  notice,  appeared  in  evi- 
dence :  On  the  1st  of  January,  1863,  defendants  made  their 
promissory  note,  payable  to  Henry  Draper  or  bearer,  one 
year  after  date,  for  $348  40,  with  interest  at  15  per  cent, 
per  annum. 

This  note  was  given  to  Draper,  as  the  reeve  of  the  town- 
ship of  North  Grwillimbury,  and  was,  in  fact,  at  the  time 
the  property  of  the  township,  having  been  given  for  money 
loaned  by  them  to  the  defendant  Moore.  The  payee  had 
no  interest  in  the  note.  It  was  left  with  the  treasurer  of 
the  township,  Richard  Shepherd,  for  safe  keeping  for  the 
plaintiffs. 

On  the  10th  of  April,  1863,  the  defendant  Moore  gave 
his  own  note  for  $278,  with  interest  at  15  per  cent.,  payable 
ta  Richard  Shepherd,  and  Shepherd  gave  up  to  Moore  the 
note  sued  on,  which  was  made  up  of  the  note  for  $278 
and  $70.  These  seventy  dollars,  part  of  the  money  in  the 
note  of  $348.  40,  were,  in  fact,  money  borrowed  by  Shep- 
herd himself,  though  included  in  the  note.  It  is  not  pre- 
tended that  Shepherd  was  authorised  by  the  corporation 
to  give  up  the  note.  After  the  note  wTas  given  up,  Shepherd 
died,  and  the  corporation  claimed  from  his  sureties  the 
full  amount  of  all  the  moneys,  notes,  and  demands  which  he 
had  in  his  hands  belonging  to  the  corporation;  and  amongst 
other  notes,  for  which  his  sureties  were  called  upon  to  ac- 
count and  answer,  was  the  note  in  question.  The  council 
appointed  persons"  to  go  over  the  whole  of  the  treasurer's 
accounts,  charging  him  writh  what  he  was  liable  for,  and 
crediting  him  with  what  was  paid  and  what  was  due  him 
for  salary,  &c,  and  found  due  the  corporation  $183  40, 
which  was  agreed  to  be  accepted  as  balance  due  to  the  cor- 
poration in  full  from  the  estate  of  the  late  Richard  Shepherd 
and  his  sureties. 

In  a  resolution  passed  by  the  council  on  the  17th  of  June, 
1864,  referring  to  certain  promissory  notes  being  the  Clergy 
Reserve  Fund,  that  were  directed  to  be  placed  in  the  hands 
of  the  reeve  for  safe  keeping,  was  mentioned  the  note  of 
Hiram  Moore,  for  the  sum  of  $278,  due  1st  of  January,  1864, 
shewing  that  at  that  time  the  corporation  were  aware  of  the 
note  of  Moore  for  $278  having  been  received  instead  of  the 
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prior  one  in  issue  in  this  cause.  In  fact,  this  resolution  was 
passed  alter  the  settlement  with  Shepherd's  sureties  and  his 
estate :  that  settlement  appeared  to  have  been  made  on  the 
13th-  of  June.  The  surety  said  he  went  into  the  accounts 
with  the  persons  appointed  by  the  corporation  :  the  corpo- 
ration charged  him  $348  40,  amongst  other  amounts  of 
Clergy  Reserve  moneys.  He  paid  all  the  amounts  in  notes 
except  $70,  for  which  he  gave  his  own  note  with  the  $278 
(note)  to  make  up  the  $348  40  note.  He  paid  his  own 
note  by  giving  a  receipt  for  school  moneys  for  that  amount, 
he  being  school  treasurer.  He  also  paid  a  balance  of  $183, 
found  to  be  due  from  Shepherd's  estate  to  the  corporation. 
The  persons  appointed  by  the  corporation  gave  him  receipts 
on  the  settlement.  He  subsequently  offered  to  take  the 
note  and  give  cash  for  it,  but  the  corporation  refused. 

The  reeve  of  the  township  said  the  note,  dated  10th  of 
April,  1863,  was  given  to  him  by  Henry  &  Fairbarn 
(persons  appointed  by  the  municipality  to  settle  with 
Shepherd's  estate) :  it  was  considered  as  accepted  by  the 
corporation  as  payment  of  the  note  sued  on,  supposing  it 
was  negotiable. 

In  charging  the  jury,  the  learned  judge  said  that  the  cor- 
poration had  no  remedy  on  the  note  for  $278,  in  the  name 
of  the  representatives  of  Shepherd,  because  the  parties  were 
not  the  same ;  but  he  left  it  as  a  question  of  fact  to  the  jury 
whether  the  note  had  not  been  given  and  received  as  a  pay- 
ment of  the  other  note. 
,  The  jury  found  in  favour  of  the  plaintiffs. 

In  the  following  county  court  term,  12.  G.  Dalton  ob- 
tained a  rule  nisi  to  shew  cause  why  the  verdict  obtained 
in  this  cause  should  not  be  set  aside,  or  be  reduced  ;  or  why 
a  verdict  should  not  be  entered  for  the  defendants  upon  the 
fourth  plea  of  the  defendants,  pursuant  to  the  leave  reserved 
at  the  trial,  on  the  ground  that  the  said  promissory  note ' 
was  void  in  whole  or  in  part  for  usury ;  or  why  a  new  trial 
should  not  be  had  between  the  parties  for  misdirection  in 
this,  that  the  learned  judge  directed  the  jury  upon  the 
second  issue  that  the  promissory  note  mentioned  in  the  evi- 
dence for  $278,  was  not  available  in  the  hands  of  the  plain- 
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tiffs,  and  was  not  a  payment,  to  the  extent  of  the  amount  of 
that  note,  of  the  plaintiffs  claim,  because  the  plaintiff  had 
not  a  remedy  upon  it  in  the  name  of  the  personal  represen- 
tative of  Shepherd,  the  payee  thereof,  deceased ;  whereas, 
the  learned  judge  should  have  directed  the  jury  that  the 
&aid  promissory  note  was  available  in  the  hands  of  the 
plaintiffs,  and  was,  under  the  evidence,  a  payment  to  the 
plaintiffs  to  the  extent  of  the  amount  thereof;  and  that  the 
plaintiffs  had  a  remedy  upon  the  said  note  in  the  name  of 
the  personal  representative  of  said  Shepherd,  the  payee 
thereof,  deceased,  and  because  the  verdict  on  the  second 
issue  was  against  law  and  evidence. 

This  rule  was  subsequently  discharged. 

On  the  demurrer  to  the  fourth  plea,  judgment  was  also- 
given  in  favour  of  the  plaintiffs. 

These  judgments  form  the  subject  of  the  present  appeal. 

R.  G.  Dalton,  with  him  R.  Moore,  for  the  appellants, 
cited  Cannan  v.  Wood,  2  M.  &  W.  465 ;  Smart  v.  JVokes,. 
6  M.  &  G.  911;  James  v.  Williams,  13  M.  &  W.  828; 
Cole  v.  Saclett,  1  Hill  (U.  S.),  516 ;  Strong  v.  Hart,  6  B.  &  0. 
160  ;  Smith  v.  Kendall,  6  T.  E.  123  ;  Edinburgh  Ass.  Co. 
v.  Graham,  19  TJ.  C.  E.  581 ;  Bradley  v.  Clark,  5  T.  E. 
201,  202,  per  Buller,  J. ;  Alley  v.  Dale,  11  C.  B.  378  ; 
Rex  v.  Box,  6  Taun.  325  ;  Saunders  on  PL  &  Ev.  635,  and 
cases  there  collected ;  16  Yic.  ch.  80 ;  Con.  Stats.  C.  ch.  58, 
sees.  3,  5,  6,  9 ;  ch.  25,  sec.  11 ;  ch.  83,  sees.  4,  9,  57,  60,  71r 
72;  23  Yic.  ch.  34 ;  27  Yic.  ch.  17,  sec.  4. 

Robert  A.  Harrison,  contra,  cited  The  Corp.  Township 
of  Westminster  v.  Fox,  19  TJ.  C.  E,  203  ;  Manning  v. 
Ashall,  23  U.  C.  E.  302 ;  Gardiner  v.  Ford,  13  C.  P.  446; 
Bottomley  v.  Nuthall,  5  C.  B.  N.  S.  122 ;  Brown  v.  Jonesy 
17  U.  C.  E.  50 ;  Lavery  v.Turley,  6H.&K  239 ;  Norbury 
v.  Kitehin,  7  L.  T.  K  S.  685 ;  57  Geo.  III.  ch.  9,  see.  6  > 
16  Yic.  ch.  80,  sees.  1,  2,  3,  4;  22  Yic.  ch.  85,  sees.  1,  2,  3,  6  ; 
Con.  Stats.  C.  ch.  58;  U.  C.  ch.  43,  sec.  4. 

Eichards,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that,  taking  the  whole  transaction  to- 
gether, there  was  such  a  ratification  of  the  acts  of  Shepherd 
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by  the  corporation  in  the  subsequent  adjusting  of  the  ac- 
counts of  Shepherd  with  his  surety  and  the  receiving  of 
this  note,  with  other  notes  and  money,  in  full  satisfaction 
of  the  claims  on  this  note  amongst  other  things,  that  it  was 
evidence  to  go  to  the  jury  of  payment  of  the  former  note 
under  the  plea  of  payment. 

The  observations  of  the  learned  judge,  that  the  corpora- 
tion had  no  remedy  for  the  recovery  of  the  $278  note  in  the 
name  of  the  representatives  of  Shepherd,  may,  we  think, 
have  influenced  the  jury  in  deciding  whether  the  taking  of 
the  last  note  and  the  adjustment  of  the  matter  was  in  pay- 
ment of  the  note  sued  on,  and  in  that  way,  if  erroneous, 
becomes  important. 

We  think  the  views  thus  expressed  by  the  learned  judge 
erroneous,  and  that  there  must,  therefore,  be  a  new  trial, 
without  costs. 

As  to  the  question  whether  the  contract  is  void  on  account 
of  usury,  we  are  of  opinion  that  the  legislature,  in  the  dif- 
ferent enactments  on  the  subject,  did  not  intend  to  restrict 
corporations  not  incorporated  for  the  business  of  lending 
money,  but  only  allowed  by  law  to  lend  money,  which  they 
might  have  to  invest,  from  charging  more  than  six  or  seven 
per  cent,  for  money.  In  fact,  as  to  these  latter  corporations, 
we  are  of  opinion  that  the  legislature  did  not  intend  to  im- 
pose any  greater  restrictions  on  them  than  on  any  other 
persons.  The  reasons  which  would  make  it  necessary  to 
limit  the  amount  of  interest  to  be  charged  by  corporations 
which  were  engaged  in  the  business  of  lending  money,  do 
not,  in  our  judgment,  apply  to  municipal  corporations;  and 
on  that  point,  though  the  language  of  the  legislature  is 
somewhat  confused,  we  think  the  decision  of  the  learned 
judge  of  the  county  court  is  correct. 

The  appeal  is  allowed,  and  the  rule  for  a  new  trial  in 
the  county  court  is  directed  to  be  made  absolute,  without 
costs. 
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Bettes  v.  Farewell. 

Computation  of  interest  when  payments  made  generally. 

Held,  that  the  proper  mode  of  computing  interest,  in  the  absence  of  payments 
made  specially  on  account  of  principal,  is  to  compute  it  on  the  amount 
due  to  the  time  of  each  payment,  making  rests,  deducting  the  payments, 
and  charging  interest  on  the  balance. 

This  was  an  action  brought  to  recover  the  amount  of  two 
promissory  notes  and  interest,  made  by  the  Oshawa  Manu- 
facturing Company,  and  endorsed  by  the  defendant. 

The  company,  having  become  embarrassed,  made  an 
assignment  for  the  benefit  of  their  creditors.  The  plaintiff 
became  a  party  to  the  assignment  upon  defendant's  agreeing 
that  if  he  did  so,  that  any  claim  he  might  have  against  the 
defendant  as  endorser  on  the  company's  paper  should  not 
be  in  any  manner  prejudiced.  The  assignee  from  time  to 
time  made  payments  to  the  plaintiff,  which  covered  the 
amount  of  the  notes,  but  not  the  interest.  The  only  point 
raised  at  the  trial  (which  took  place  before  the  county  judge 
of  the  county  of  Lincoln)  that  it  became  necessary  to  con- 
sider, was  the  mode  of  computing  the  interest.  The  plaintiff 
computed  the  interest  on  the  amount  due  on  each  note  to 
the  time  of  each  payment,  making  rests,  deducting  the 
payments,  and  carrying  down  the  balance  and  charging 
interest  thereon.  By  this  mode  the  plaintiff  made  the 
amount  due  him  on  both  notes  $683  36.  The  defendant 
contended,  on  the  contrary,  that  the  proper  mode  was  to 
compute  the  interest  on  the  amount  of  each  note  from  the 
time  it  became  due  to  the  day  of  the  trial,  and  then  to  com- 
pute the  interest  on  each  payment  from  the  time  it  was 
made  to  the  day  of  trial ;  then  add  the  payments  and  in- 
terest on  each  together,  and  deduct  the  total  from  the 
amount  of  the  notes  and  interest.  The  balance  in  this  way, 
which  would  be  due  the  plaintiff,  amounted  to  about  $550. 

It  was  consented  that  the  verdict  should  be  taken  for  the 
amount  claimed  by  plaintiff's  mode  of  computation,  viz., 
$683  35,  subject  to  be  reduced  by  the  court  to  such  sum  as 
might  properly  be  found  due  according  to  the  statement, 
and  the  one  made  by  one  Whitney,  a  witness  on  behalf  of 
defendant,  or  might,  in  truth,  be  really  due  according  to  the 
rights  of  parties. 
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In  Michaelmas  Term  last,  C.  S.  Patterson  moved,  pur- 
suant to  leave  reserved,  to  reduce  the  amount  of  the  verdict 
to  such  sum  as  the  court  should  direct. 

The  rule  was  enlarged  on  account  of  some  difficulty  in 
procuring  the  papers,  until  Easter  Term  last,  when  Secies 
shewed  cause. — The  only  question  at  the  trial  wa^  as  to 
whether  the  plaintiff's  or  the  defendant's  mode  of  compu- 
ting the  interest  was  correct;  and  there  is  no  doubt,  ac- 
cording to  the  authorities,  the  mode  adopted  by  plaintiff  is 
the  correct  one,  and  the  verdict  ought  to  stand. 

O.  S.  Patterson,  contra,  contended  that  the  proper  mode 
of  making  up  the  interest  was  to  compute  it  on  whatever 
of  the  principal  remained  due,  allowing  interest  on  that, 
and  deducting  each  payment  from  principal,  and  this  mode 
would  make  the  sum  due  the  plaintiff  $548  32,  being  in- 
terest pn  principal  alone.  This  was  the  proper  mode  of 
making  the  computation;  for  the  payments,  according  to 
the  evidence,  were  made  on  account  of  principal,  and  if  so 
made,  the  interest  could  not  properly  be  included. 

Eccles  in  reply. — All  that  was  meant  by  the  statement  of 
the  witness  was,  that  the  dividends  or  payments  made  by 
the  estate  of  the  company  were  based  on  the  principal  sum? 
and  were  only  sufficient  to  pay  that  sum,  and  not  the  in- 
terest ;  and  if  there  is  an y  doubt  about  the  matter,  the 
learned  judge  of  the  county  court  ought  to  be  referred  to, 
or  a  new  trial  had  to  find  the  facts  as  to  the  payments. 

Richards,  0.  J.,  delivered  the  judgment  of  the  court. 

McGregor  v.  Gaulin,  executors  of  Chisholm  (4  U.  C.  379), 
is  an  authority  that  the  mode  adopted  by  plaintiff  is  correct, 
of  applying  payments  and  making  rests  in  the  absence  of 
payments  being  specially  made  on  account  of  the  principal. 
It  seems  equally  an  authority  in  favour  of  the  view  now 
pressed  by  Mr.  Patterson  (which  does  not  seem  to  have  been 
taken  at  the  trial),  if  the  payments  were  expressly  made  on 
account  of  principal.  That  part  of  the  evidence  of  Whitney, 
as  noted  by  the  learned  judge  of  the  county  court,  appli- 
cable to  the  point,  was  as  follows :  "  Bettes  was  a  party  to 
the  assignment.  Some  assets  are  still  in  my  hands,  as  agent 
of  the  assignees.    The  dividends,  as  charged  in  the  state- 
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ment,  have  been  paid  to  the  plaintiff.  The  payments  made 
to  the  plaintiff  were  paid  on  the  principal.  The  statement 
I  put  in  is  correct,  and  there  is  only  $394  40  due  plaintiff." 
{Note. — This  is  an  error,  for  that  is  about  the  balance  due 
on  one  note :  that  due  on  the  other,  according  to  defendant's 
statement  put  in,  was  $151  64=  $556  04. 

By  consent  the  verdict  is  entered:  "It  is  consented  that 
a  verdict  be  taken  (if  plaintiff  entitled  to  recover)  for  the 
sum  claimed  in  (plaintiff's)  Mr.  Eccles'  statement,  viz., 
$683  36,  subject  to  be  reduced  by  the  court  to  such  sum  as 
may  properly  be  found  due  according  to  the  statement  and 
the  one  sworn  to  by  Whitney,  or  may  be  really  due  accord- 
ing to  the  rights  of  parties." 

There  were  other  questions  left  to  the  jury,  on  which  they 
found  for  the  plaintiff. 

Both  statements  of  the  calculations  of  interest  were  put 
in.  That  adopted  by  the  plaintiff  is  the  correct  one,  unless 
the  question  can  be  considered  as  raised,  whether  the  pay- 
ments were  expressly  made«on  account  of  principal.  The 
proper  mode  of  raising  that  point  would  have  been  before 
the  judge  at  the  trial,  and  the  question  of  fact  could  then 
have  been  submitted  to  the  jury.  But  the  only  question 
that  seemed  to  be  raised  was  the  mode  of  computing  the 
interest ;  that  contended  for  by  plaintiff  or  that  by  defen- 
dant ;  and  as  to  that,  as  already  observed,  we  are  of  opinion 
the  plaintiff  was  right. 

The  learned  county  judge,  on  being  referred  to,  has  fur- 
ther certified  that  the  question  intended  to  be  left  to  the 
court  was,  "the  effect  of  the  plaintiff's  letter  on  the  plea  of 
release  and  the  proper  computation  of  interest  with  or  with- 
out rests."  In  reference  to  Whitney's  testimony,  he  says : 
"  Using  the  word  principal,  as  far  as  I  understood  the  evi- 
dence of  Mr.  Whitney,  the  whole  amount  of  the  note  was 
paid,  as  far  as  principal  was  concerned,  from  dividends 
arising  out  of  the  estate." 

As  the  point  now  raised  does  not  appear  to  have  been 
taken  at  the  trial,  but  merelv  the  correctness  of  the  two 
modes  of  computing  the  interest,  without  at  the  same  time 
expressly  raising  the  question  of  how  the  payments  were 
made — whether  on  principal  alone  or  generally— I  do  not 
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think  the  defendant  can  be  permitted  to  take  advantage  of 
it  now.  If  the  question  of  fact  had  been  then  raised  it 
might  have  been  disposed  of  at  once  by  being  left  to  the 
jury,  and  might  have  been  decided  against  the  defendant. 
We  are  not  called  upon  to  decide  it  in  the  way  the  question 
is  referred  to  us ;  but  are  only  asked  to  say  whether  plain- 
tiff's mode  of  computation  or  defendant's  is  the  correct  one? 
and  we  decide  in  favour  of  plaintiff  as  to  that. 

I  do  not  feel  that  the  justice  of  the  case  requires  us  to 
send  the  cause  down  again  to  decide  the  question  of  fact 
now  first  raised,  to  enable  us  to  decide  in  favour  of  the  mode 
of  computation  not  suggested  at  the  trial,  but  for  the  first 
time  by  counsel  in  moving  this  rule.  The  plaintiff'  seems 
to  have  become  a  party  to  the  assignment  of  the  Oshawa 
Company  at  defendant's  request,  probably,  as  appears  from 
the  evidence  and  papers  filed,  for  his  benefit,  and  on  the 
express  understanding  that  his  remedy  against  defendant  as 
an  indorser  should  not  in  any  manner  be  prejudiced  thereby. 

We  are  all  of  opinion  this  rule  should  be  discharged. 

Rule  discharged. 


The  Queen  v.  Tinkle. 

Confessions — Evidence  on  which  receivable — Inducements  to  confess — Jury  directed 
to  disregard  confession — Duty  of  judge  in  such  cases — Practice. 

The  prisoner  was  convicted  of  arson.  His  admission  or  confession  was 
received  in  evidence  on  the  testimony  of  the  constable,  who  said  that  after 
the  prisoner  had  been  in  a  second  time  before  the  coroner  he  stated  there 
was  something  more  he  could  tell,  whereupon  the  constable  cautioned  him 
not  to  say  what  was  untrue.  He  then  confessed  the  charge.  The  constable 
did  not  recollect  any  inducement  being  held  out  to  him.  There  was  also 
evidence  that  on  the  third  day  of  his  incarceration  he  expressed  a  wish  to 
the  coroner  to  confess,  on  which  the  latter  gave  him  the  ordinary  caution, 
that  anything  he  said  might  be  used  against  him,  and  not  to  say  anything, 
unless  he  wished.  He  then  made  a  second  statement,  and  after  an  absence 
of  a  few  minutes  returned  and  made  a  full  confession. 

Held,  that  on  these  facts  appearing,  the  statement  made  to  the  constable  was 
prima)  facie  receivable,  and  that  the  judge  was  well  warranted  in  receiving 
as  voluntary  the  confession  made  to  the  coroner  after  due  warning  by  him, 

Sembfe,  however,  that  the  more  reasonable  rule  to  adopt  in  such  cases  is,  that 
notwithstanding  the  caution  of  the  magistrate  it  is  necessary  in  the  case  of 
a  second  confession,  not  merely  to  caution  the  prisoner  not  to  say  anything 
to  injure  himself,  but  to  inform  him  that  the  first  statement  cannot  be  used 
against  him.  But,  in  this  case,  it  having  afterwards  appeared  that  the 
prosecutor  had  offered  direct  inducements  to  the  prisoner  to  confess, 

Held,  that  if  the  judge  was  satisfied  that  the  promise  of  favor  thus  held  out 
had  induced  the  confessions  and  continued  to  act  upon  the  prisoner's  mind, 
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notwithstanding  the  warning  of  the  coroner,  he  was  right  in  directing  the 
jury  to  reject  them. 

Held,  also,  that  if  the  judge  suspected  the  confessions  had  been  obtained  by- 
undue  influence,  such  suspicion  should  have  been  removed  before  he 
received  the  evidence. 

It  is  a  question  for  the  judge  whether  or  not  the  prisoner  has  been  induced 
by  under  influence  to  confess. 

Semble,  I.  That  when  the  names  of  other  prisoners  are  mentioned  in  the  con- 
fession, the  proper  course  is  to  read  the  names  in  full,  but  to  direct  the  jury 
not  to  pay  any  attention  to  them. 

2.  That  the  withholding  from  the  court  the  confessions  made  before  the  coro- 
ner will  render  the  application  for  a  new  trial  irregular. 

It  is  not  desirable  to  grant  rules  nisi  for  new  trials  in  criminal  cases  where 
there  is  no  probability  of  their  being  made  absolute,  inasmuch  as  it  is  cal- 
culated to  excite  expectations  not  likely  to  be  realized,  and  to  raise  doubts 
as  to  the  promptness  and  certainty  of  punishment. 

The  prisoner  was  convicted  of  arson  at  the  last  spring 
assizes  holden  at  Goderich. 

D.  G.  Miller  now  moved  for  a  rule  nisi  for  a  new  trial 
on  the  grounds  stated  in  the  judgment  of  the  court,  which 
was  delivered  by 

Richards,  C.  J. — The  first  ground  on  which  the  new  trial 
is  moved  for  is,  that  the  verdict  is  contrary  to  law  and  evi- 
dence in  this,  that,  without  reference  to  the  alleged  confession 
of  the  prisoner,  there  was  no  evidence  against  him. 

We  think  there  was  evidence  which,  independently  of 
the  confession,  would  warrant  the  jury  in  convicting  the 
prisoner.  The  fact  that  he  was  up  and  down  during  the 
night ;  went  out  and  in  from  the  house  where  he  resided, 
which  was  near  the  premises  destroyed  by  fire  ;  that  he 
went  out  of  the  house  between  three  and  four  o'clock; 
went  out  by  the  back  door,  and  called  the  dog  ;  that  tracks 
in  the  snow,  resembling  those  made  by  the  boots  he  wore, 
as  also  the  tracks  of  the  dog,  were  traced  near  to  the 
house  destroyed,  and  to  the  back  part  of  it ;  that  a  basket, 
or  two  baskets,  that  were  in  the  house,  were  also  found  in  a 
lot  not  far  distant,  at  a  place  to  which  the  same  tracks  led ; 
that  the  dog  was  burned  in  the  house,  from  which  his  cries 
were  heard ;  prisoner's  repeated  denials  and  admissions,  first, 
as  to  the  tracks,  denying  they  were  his,  and  then  admitting 
they  were ;  then  that  there  was  no  dog  with  him  ;  then  that 
the  dog  was  with  him ;  then  that  he  went  to  bed  at  one 
o'clock,  and  had  not  been  up ;  then  that  he  had  been  up 
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and  down  during  the  night ;  that  he  first  saw  the  fire  when 
lie  was  in  bed  through  the  window,  when  the  fire  could  not 
be  seen  from  that  place ;  the  fact  that  the  fire  occurred 
about  daylight,  and  prisoner  left  Mrs,  Finkle's  house,  where 
he  was  staying,  between  three  and  four  o'clock  in  the  morn- 
ing ;  the  fact  that  prosecutor's  wife,  who  was  there  and 
heard  him  go  out,  did  not  know  at  what  hour  he  returned, 
but  just  before  the  alarm  of  the  fire  he  had  been  making  a 
great  noise — was  sobbing  and  crying  ;  that  he  jumped  up, 
said  he  smelled  fire,  and  cried  u  fire"  before  any  was  visible, 
and  had  his  clothes  on  ;  that  the  baskets  that  wTere  found 
were  in  an  outbuilding — the  back  kitchen — of  the  premises 
destroyed,  and  the  footmarks  led  to  the  place  where  they 
wTere  put,  and  they  were  found  with  snow  over  them  that 
had  just  fallen,  the  marks  being  identified  as  his  by  his  admis- 
sion, and  by  their  resembling  those  made  by  the  boots  he 
had  on ;  that  the  track  was  peculiar,  a  nail  being  out  of  the 
toe  of  the  boots  ;  and  the  further  fact  that  he  and  the  pro- 
secutor were  not  on  good  terms  ; — these  facts  would  seem 
to  warrant  the  conclusion  that  prisoner  set  the  premises  on 
fire;  at  all  events  they  were  evidence  to  go  to  the  jury,  and 
their  finding  could  not,  I  think,  be  set  aside  as  against  evi- 
dence, or  even  the  weight  of  evidence. 

The  second  ground  is,  that  the  judge  improperly  allowed 
the  admission v  or  pretended  confession,  of  the  prisoner  to  be 
read,  without  proper  evidence  of  the  manner  in  which  the 
same  was  obtained,  or  that  it  was  the  voluntary  confession 
of  the  prisoner,  and  the  confession  was  improperly  read  in 
evidence.  The  general  doctrine  is,  that  the  judge  is  the 
proper  person  to  decide,  if  the  case  for  the  admission  of 
the  evidence  is  properly  made  out  on  behalf  of  the  crown. 

In  Joy  on  Confession,  at  page  59,  it  is  laid  down  that 
"  a  confession  is  admissible  in  evidence  made  to  one  in 
authority,  although  the  prisoner  was,  immediately  before 
such  confession,  in  the  custody  of  another  person  not  pro- 
duced ;  and  although  it  is  not  shown  that  such  person  did 
not  hold  out  a  threat  or  inducement.  The  rule  has  been 
thus  stated :  '  For  the  purpose  of  introducing  a  confession 
in  evidence,  it  is  unnecessary  in  general  to  do  more  than 
negative  any  promise  or  inducement  held  out  by  the  per- 
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son  to  whom  the  confession  was  made.'  In  Clewes'  ease 
(4  C.  &  P.  221)  it  appears  that  the  prisoner  had  an  inter- 
view with  a  magistrate,  and  subsequently  with  the  coroner. 
The  coroner's  clerk  was  produced,  and  proved  that  the  pri- 
soner was  duly  cautioned  by  the  coroner.  It  was  objected 
by  counsel,  that  the  magistrate  might,  at  the  previous  inter- 
view, have  told  the  prisoner  it  was  better  for  him  to  confess, 
and  that,  therefore,  the  magistrate  ought  to  be  called  on  the 
part  of  the  prosecution.  Littledale,  J.,  said  it  would  be  fair 
in  the  prosecution  to  call  him ;  but  that  he  would  not  compel 
them  to  do  so.  He  was  called  by  the  prisoner,  and  the  con- 
fession was  then  admitted."  Gibney's  case  (Jebb.  page  15) 
is  also  referred  to  as  authority  for  receiving  the  prisoner's 
confession,  when  he  had  shortly  before  had  conversations 
with  a  constable  and  other&,  though  such  persons  were  not 
called.  It  is  added :  "  If,  however,  there  be  any  probable 
ground  to  suspect  collusion  in  obtaining  the  confession,  such 
suspicion,  it  is  said,  ought  in  the  first  instance  to  be  re- 
moved :"  Phillips,  430. 

The  evidence  of  the  prisoner's  confession  at  the  trial  was 
first  that  of  Jackson,  the  constable,  who  stated  that  after 
prisoner  had  been  in  a  second  time  before  the  coroner,  he 
stated  there  was  something  more  he  could  tell.  The  con- 
stable asked  what  it  was,  but  not  to  say  what  was  not  true. 
He  said  he  went  over  to  the  house,  got  in  at  the  window, 
and  set  the  place  on  fire.  Mrs.  Finkle  had  told  him  to  go 
over  and  get  a  note  or  paper,  and  if  he  could  not  find  it  he 
was  to  set  the  house  on  fire.  The  constable  did  not  recol- 
lect any  inducement  being  held  out.  The  constable  asked 
him  if  he  wanted  to  go  in  and  state  that  before  the  jury. 
He  said  he  did.  It  further  appeared  that  on  the  third  day 
after  he  had  been  taken  into  custody,  he  told  the  coroner  he, 
wished  to  confess.  The  coroner  said  to  him  that  anything 
he  said  might  be  used  against  him,  not  to  say  anything 
unless  he  wished  :  just  the  ordinary  caution.  He  then 
made  a  second  statement.  He  had  only  been  absent  a  few 
minutes  when  he  returned  and  made  the  last  written  con- 
fession, after  the  constable  had  informed  the  coroner  of 
prisoner's  desire. 
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When  the  prosecutor  was  examined  he  had  stated,  on 
cross-examination,  that  he  had  got  the  key  of  the  lock-upr 
and  conversed  with  prisoner,  and  had  asked  Mr.  White- 
head to  go  and  get  Mr.  Kelly  and  Mr.  Campbell  to  hear 
prisoner's  confession ;  and  the  constable  said  Perrin  had  got 
the  key  of  the  lock-up  from  him,  to  see  the  prisoner.  He 
told  the  constable  that  the  warden  (Mr.  Whitehead)  and 
some  one  else  wanted  to  see  prisoner,  or  he  would  not  have 
given  the  key  to  Perrin.  Two  or  three  were  in  the  room  : 
Koger  Lee  was  one.  Perrin  took  an  active  part  in  the 
examination.  The  statements  made  before  the  coroner  were- 
given  in  evidence  against  the  prisoner.  It  appeared,  how- 
ever, from  the  evidence  called  afterwards  by  the  prisoner, 
that  Perrin,  the  prosecutor,  had  offered  direct  inducements 
to  prisoner  to  confess,  promising  to  get  up  a  petition  in  hi3 
favour,  &c.  When  this  appeared,  the  learned  ."judge  di- 
rected the  jury  to  exclude  from  their  consideration  the  con- 
fession and  all  that  Jackson  had  said  of  it,  and  directed 
them  to  acquit  the  prisoner,  unless  the  other  evidence  satis- 
fied them  beyond  reasonable  doubt  that  the  prisoner  was 
guilty. 

In  Taylor  on  Evidence,  at  page  702  (second  edition),  it  is 
thus  stated :  "  Indeed  it  may  be  generally  laid  down  that 
though  an  inducement  has  been  held  out  by  an  officer  or 
prosecutor,  or  the  like,  and  though  a  confession  has  been 
made  in  consequence  of  such  inducement,  still  if  the  pri- 
soner be  subsequently  warned  by  a  person  in  equal  or 
superior  authority  that  what  he  may  say  will  be  evidence 
against  himself,  or  that  a  confession  will  ))e  of  no  benefit  to 
him  ;  or  if  he  be  simply  cautioned  by  the  magistrate  not  to 
say  anything  against  himself,  any  admission  of  guilt  after- 
wards made  will  be  received  as  a  voluntary  confession. 
More  doubt  may  be  entertained  as  to  the  law  if  the  promise 
has  proceeded  from  a  person  of  superior  authority,  as  a 
magistrate,  and  the  confession  is  afterwards  made  to  the 
inferior  officer;  because  a  caution  from  the  latter  person 
might  be  insufficient  to  efface  the  expectation  of  mercy, 
which  had  been  previously  raised  in  the  prisoner's  mind." 

The  statement  made  to  the  constable,  Jackson,  primd 
facie  was  receivable,  and  that  made  to  the  coroner,  after 
33  n.  s. — VOL.  I. 
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the  warning  given  by  the  coroner,  the  learned  judge 
would  be  well  warranted  in  considering  as  a  confession 
voluntarily  made.  Borne  of  the  authorities  go  the  length 
of  holding  that  the  evidence  was  not  only  properly  received, 
but  that  it  was  good  evidence  to  go  to  a  jury  and  to  be 
taken  into  consideration  by  them,  inasmuch  as  the  prisoner 
was  warned  by  the  coroner,  who  was  the  person  possessing 
higher  authority  than  the  prosecutor,  on  account  of  whose 
promises  the  prisoner  was  supposed  to  have  been  induced 
to  make  the  statement. 

I  think,  however,  the  more  reasonable  rule  to  act  on  is, 
that  notwithstanding  the  caution  of  the  magistrate,  it  is 
necessary  to  go  further  in  the  case  of  a  second  confession, 
and  to  inform  the  party  that  the  first  statement  cannot  be 
used  to  his  prejudice  ;  not  merely  to  caution  him  not  to  say 
anything  to  injure  himself :  Rex.  v.  Smith  (2  Russ.  C.  &  M, 
833) ;  Rex.  v.  Campion  (lb.  384) ;  Rex.  v.  Sherrington  (2 
Lew.  C.  0.  123).  If,  after  the  prisoner  has  been  cautioned 
and  his  mind  impressed  with  the  idea  that  his  prior  state- 
ment cannot  be  used  against  him,  he  still  thinks  fit  to  confess 
again,  the  latter  declaration  is  receivable :  Rex.  v.  Richards 
(5  C.  &  P.  318) ;  Rex.  v.  Griffiths  (2  Russ.  C.  &  M.  832) ; 
Rex.  v.  Sexton  (lb.  833) ;  and  a;s  to  continuing  influence,  see 
Regina  v.  Hewitt  (1  C.  &  M.  291).  This  last  case  seems  to 
be  an  authority,  that  if  the  confession  is  made  after  warning, 
when  the  person  to  whom  it  is  made  is  not  aware  of  any 
promises  of  favour  by  another  person,  the  confession  may  be 
•received  ;  for  the  accused  might  imagine  that  having  once 
confessed  it  would-be  of  no  use  to  deny  what  he. had  once 
said,  and  no  distance  of  time  will  cure  the  defect  of  want 
of  previous  caution:  Regina  v.  Collier  (3  Cox.  57);  Rex,  v. 
Meynell  (2  Lew.  C.  C.  122) ;  "Wool.  C.  L.  196. 

If  the  learned  judge  was  satisfied  that  the  promise  of  favor 
made  by  the  prosecutor  to  the  prisoner  influenced  him  to 
make  the  confession,  which  was  given  in  evidence,  and  con- 
tinued to  act  upon  his  mind  notwithstanding  the  warning 
of  the  coroner,  then  he  was  right  in  telling  the  jury  to  reject 
the  confessions.  If,  in  the  course  of  the  examination  of  the 
witnesses  for  the  prosecution,  the  judge  had  suspected  the 
confessions  had  been  obtained  by  undue  influence,  that  sus- 


THE  QUEEN  V.  PlNKLE. 


459 


"J)icioti  ought  to  have  been  removed  before  the  evidence  was 
received.  It  is  a  question  for  the  judge  whether  the  prisoner 
was  induced  to  make  the  confession  by  undue  influence  or 
not :  Garner's  Case  (1  Den.  C.  C.  K.  329) ;  and  that  case  is 
also  authority  to  show  that  the  correct  course  to  be  taken  by 
the  judge,  when  evidence  has  been  received  which  is  after- 
wards shewn  not  to  be  properly  receivable,  is  to  treat  it  as 
if  it  had  been  inadmissible  in  the  first  instance ;  and  the 
effectual  way  of.  doing  so  is,  to  tell  the  jury  not  to  consider 
the  confessions,  and  to  dispose  of  the  case  on  the  other 
evidence,  which  was  the  course  pursued  by  the  judge  on 
this  trial. 

Many  of  the  cases  show  that  the  objectionable  evidence 
is  taken  down  before  it  is  discovered  that  it  is  not  admis- 
sible, and  it  is  afterwards  rejected ;  and  if  no  other  sufficient 
evidence  to  sustain  the  case  is  offered,  the  jury  are  directed 
to  acquit  for  want  of  evidence  :  Regina  v.  Warringham, 
in  note  to  The  Queen  v.  Baldry  (2  Den.  C.  C.  p.  447), 

A  similar  principle  is  acted  on  when  the  names  of  other 
prisoners  are  mentioned  in  the  confession.  It  has  been  sug- 
gested that  the  names  ought  not  to  be  mentioned  in  reading 
the  confession ;  but  the  proper  course  seems  to  be  to  read 
the  names  in  full,  the  judge  directing  the  jury  not  to  pay 
any  attention  to  them :  Rex.  v.  Jones  (4  C.  &  P.  217) ;  Rex. 
'  v.  Maudesley  (2  Lew.  C  C.  73) ;  Roscoe's  Crim.  Law.  4  ed. 
53,  and  cases  there  collected. 

The  inclination  of  the  courts  is  not  to  extend  the  rule  for 
excluding  confessions :  they  think  the  cases  have  gone  far 
enough.  In  Regina  v.  Baldry  (2  D.  C.  (J.  430)  many  of 
the  cases  are  considered,  and  some  of  the  former  decisions 
on  this.point  over-ruled.  The  Queen  v.  Moore,  in  the  same 
volume  p.  525,  is  on  the  same  question. 

The  third  ground  mentioned  in  the  motion  paper  is,  that 
the  confessions  or  admissions,  if  any  were  in  fact  made,  are 
directly  in  favour  of  the  presumption  of  the  prisoner's  inno- 
cence. Only  the  admission  made  to  Jackson  is  before  us. 
Those  before  the  Coroner  were  not  placed  before  us  by  the 
prisoner's  counsel  in  moving  this  rule.  As  I  understood 
him,  he  purposely  abstained  from  producing  them  for  fear 
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they  would  create  an  unfavourable  impression  on  our  minds 
against  the  prisoner.  I  am  inclined  to  think  that  the  appli- 
cation for  the  rule  nisi  is  irregular  for  want  of  these  con- 
fessions, if  anything  turned  upon  them ;  but  my  brother 
John  Wilson,  who  tried  the  cause,  is  quite  satisfied  there 
Was  nothing  in  the  confessions  that  was  favourable  to  the 
prisoner,  or  on  which,  in  that  view,  we  would  grant  a  rule 
nisi.  The  prisoner's  counsel  in  moving  did  not  refer  us  to 
anything  that  the  confessions  contained  that  was  favour- 
able to  him,  and  as  they  were  finally  rejected  as  evidence,, 
we  do  not  insist  on  their  being  brought  before  us  in  dispos- 
ing of  this  application,  particularly  as  the  prisoner's  counsel 
does  not  contend  that  their  rejection  as  evidence  was  preju- 
dicial to  his  client. 

The  judges  of  both  courts,  I  believe,  are  all  of  opinion 
that  it  is  not  desirable  to  grant  rules  nisi  for  new  trials  in 
criminal  cases,  when  there  is  no  probability  of  their  being 
made  absolute :  it  is  calculated  to  excite  expectations  in  the 
minds  of  prisoners  that  are  not  likely  to  be  realized,  and 
would  be  injurious  to  the  administration  of  justice  by  excit- 
ing hopes  and  raising  doubts  as  to  the  promptness  and 
certainty  of  punishment  when  no  such  feelings  ought  to 
exist. 

The  Eule  will  not  be  granted. 

I  have  looked  at  the  following  cases  and  references: — 
Reg.  v.  Fletcher  (2  Lew.  C.  C.  68,  72 ;  S.  C.  (4  C.  &  P.  260) ; 
Rex.  v.  WalUey  et.  at.  (6  C.  &  P.  175) ;  Reg.  v.  Arnold  (8 
C.  P.  621) ;  Reg.  v.  Hewell  (Car.  &  Mar.  534) ;  Reg.  v. 
Dingley  (1  C.  &  K.  637) ;  Rex.  v.  Cooper  (5  C.  &  P.  535); 
Rex.  v.  Bryan  (Jebb.  C.  C.  157) ;  Reg.  v.  Cheverton  (2 
F.  &  F.  833) ;  Joy  on  Confessions,  69,  72  &  74. 

Rule  refused. 


t 
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The  Queen  v.  Hatch  et  al. 

Appeal  from  quarter  sessions — Noncompliance  mth  Con.  Stats.  IT.  C,  ch.  113, 
sec.  9,  and  rules  of  court. 

The  court  will  not  hear  an  appeal  from  the  Quarter  Sessions  unless  the  pro- 
visions of  the  statute  and  rules  of  court  prescribing  the  preliminary  steps 
necessary  to  the  hearing  of  such  appeal  have  been  strictly  complied  with. 

Oil  coming  to  this  case  which  had  been  entered  on  the 
paper,  the  court  declined  to  proceed  with  it  for  the  following 
reasons,  as  contained  in  the  judgment  of  the  court  which 
was  now  delivered  by 

Richards,  C.  J. — In  the  first  place,  Con.  Stat.  U.  C,  ch. 
113,  sec.  9,  requires  that  when  the  appeal  is  from  the  Quarter 
Sessions,  the  case  shall  be  transmitted  to  the  Superior  Court 
on  or  before  the  first  day  of  the  term  of  the  Superior  Court 
next  after  the  time  when  the  rule  or  order  appealed  from 
was  made. 

The  judgment  of  the  learned  judge,  as  reported  to  us,  is 
dated  28th  January,  1865,  and  the  entry  of  the  discharge  of 
the  rule  nisi  is  entitled  in  January  term,  1865.  The  sitting 
of  this  court,  next  after  the  rule  was  made  or  judgment 
given,  was  in  Hilary  Term  last,  which  began  on  the  6th  of 
February,  1865. 

Second — By  rule  of  court,  Hilary  Term,  21  Yic,  dated 
13th  of  February,  1858,  it  is  provided  that,  on  appeal  from 
the  Quarter  Sessions,  notice  shall  be  given  by  the  person 
convicted,  or  his  attorney,  to  the  county  attorney,  within  six 
days  from  the  time  of  sentence  passed,  *  *  *  and  an  affi- 
davit of  service  of  such  notice  shall  be  filed  in  the  Superior 
Court  appealed  to  with  the  papers  directed  to  be  transmitted 
by  the  statute. 

!No  notice  was  transmitted  with  the  papers- 
Third — The  third  rule  of  court  says  that  every  case  sent 
from  the  Quarter  Sessions  shall  state  whether  judgment  on 
the  conviction  was  passed  or  postponed,  or  the  execution  of 
the  judgment  respited,  and  whether  the  person  convicted  is 
in  prison,  or  has  been  discharged  on  bail  to  appear  and  receive 
judgment. 

The  papers  sent  to  us  shew  that  on  the  motion  for  a  new 
trial  the  defendants  were  to  appear  on  the  27th  December, 
and  were  bailed  to  appear  for  sentence.    It  is  not  shewn  if 
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they  appeared  for  sentence,  or  if  they  have  been  sentenced^, 
or  are  in  prison,  or  have  been  discharged  on  bail  to  appear 
and  receive  judgment. 

Fourth— By  the  fourth  rule  of  court  the  original  case, 
copies,  &c,  are  to  be  delivered  to  the  clerk  of  the  court 
appealed  to  at  least  four  days  before  the  sitting  of  the  court 

These  papers  were  not  delivered  to  the  clerk  of  this  court 
until  after  the  first  day  of  the  sitting  of  the  court.  We, 
therefore,  decline  to  hear  the  appeal. 


Thomas  v.  Grace. 

Written  agreement  by  parties  severally  promising  to  pay  certain  sums,  a  several 
promissory  note. 

Defendant,  with  others,  signed  the  following  instrument,  his  subscription 
being  $100: 

"  We,  the  undersigned,  do  hereby  severally  promise  and  agree  to  pay  to  F.  W. 
Thomas,  Esquire,  (the  plaintiff,)  agent  of  the  Bank  of  Montreal  in  Goderich, 
the  sums  set  opposite  our  respective  names,  for  the  purpose  of  building  an 
Episcopal  Church  and  Rectory  in  the  town  of  Goderich." 

The  declaration  thereon  alleged  that  in  consideration  that  W.  and  others  would 
promise  defendant  to  pay  the  plaintiff  certain  specified  sums,  for  the  pur- 
pose, <fec,  and  that  plaintiff  would  pay  $100  for  the  same  purpose,  defen- 
dant promised  to  pay  the  plaintiff  $100  therefor;  that  W.  and  the  others 
did  promise  and  pay  accordingly,  and  the  plaintiff  paid  $100,  yet  defendant 
had  not  paid. 

At  the  trial  the  plaintiff's  promise  to  contribute  $100  was  not  proved. 
Held,  that  on  this  ground,  defendant  was  entitled  to  succeed,  and  the  judgment 

of  the  court  below  refusing  a  nonsuit  was  reversed  ;  but 
Held,  also,  that  the  instrument  declared  on  was  the  several  promissory  note 

of  each  subscriber;  and  as  it  seemed  that  the  plaintiff  was  entitled  to. 

recover,  though  not  upon  these  pleadings  and  evidence,  a  new  trial  was 

ordered  on  payment  of  costs. 

This  was  an  appeal  from  the  County  Court  of  the  United 
Counties  of  Huron  and  Bruce. 

The  declaration  may  be  briefly  stated  to  have  been  to* 
the  following  effect :  In  consideration  that  James  Watson 
and  others  would  severally  subscribe  and  promise  defendant 
to  pay  plaintiff  certain  sums  of  money,  namely,  Watson 
$100,  and  some  others  certain  other  sums,  for  the  purpose 
of  building  an  Episcopal  Church  and  Rectory  in  Goderich,. 
and  that  plaintiff  would  pay  and  expend  $100  for  the  same 
purpose,  the  defendant  promised  to  pay  to  the  plaintiff  $100 
for  that  purpose;  and  plaintiff  averred  that  Watson  and. 
certain  other  persons  respectively  promised  the  def  mdant 
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to  pay  plaintiff,  and  did  pay  plaintiff,  Watson,  the  said 
sum  of  $100,  and  the  others  certain  other  sums  for  the  pur- 
pose aforesaid,  which  moneys  were  expended  and  applied 
in  and  towards  such  purpose,  and  plaintiff  did  also  pay  and 
expend  for  the  same  purpose  the  sum  of  $100,  and  all  con- 
ditions were  fulfilled  and  all  things  happened  necessary  to 
,  entitle  plaintiff  to  receive  and  defendant  to  pay  the  said  sum 
of  $100,  yet  defendant  did  not  pay  the  same. 

The  defendant  pleaded  that  he  did  not  promise  as  alleged. 

2.  He  made  the  promise  to  pay  $100  on  condition  of  the 
plaintiff  or  others  building  an  Episcopal  Church  and  Rectory 
in  Goderich,  and  that  neither  plaintiff,  nor  any  one  else, 
afterwards  built  the  said  Episcopal  Church  and  Rectory,  or 
commenced  to  build  the  said  church,  or  applied  any  money 
therefor  or  towards  such  purpose,  or  incurred  any  liability, 
or  entered  into  any  contract  therefor,  though  a  reasonable 
time  had  elapsed. 

3.  That  he  made  the  promise  in  the  declaration  men- 
tioned for  the  purpose  of  building  an  Episcopal  Church  and 
Eectory  in  Goderich,  and  not  for  the  building  of  a  rectory 
alone,  and  made  the  promise  on  condition  that  the.  money 
should  be  so  applied,  and  for  that  purpose  signed,  together 
with  the  said  Watson  and  others,  a  subscription  list  in  the 
words  following  : 

"  W e,  the  undersigned,  do  hereby  severally  promise  and 
agree  to  pay  to  F.  W.  Thomas,  Esquire,  agent  of  the  Bank 
of  Montreal  in  Goderich,  the  sums  set  opposite  our  respective 
names,  for  the  purpose  of  building  an  Episcopal  Church  and 
Eectory  in  the  town  of  Goderich." 

That  after  said  promise,  anfl  before  the  commencement  of 
this  suit,  the  plaintiff  and  others  associated  with  him  in  the 
proposed  building  of  the  church  and  rectory,  without  the 
knowledge  or  consent  of  defendant  and  without  any  power  so 
to  do,  agreed  amongst  themselves  to  apply  and  did  apply  and 
expend  the  first  £600  on  the  subscription  list  promised  by 
defendant  and  others,  including  the  $100  in  the  declaration 
promised  by  defendant,  towards  building  a  rectory  only,  and 
the  moneys  as  subscribed  had  all  been  applied  to  the  con- 
struction of  the  rectory,  contrary  to  the  true  stipulation  and 
condition  on  which  defendant  promised  to  pay,  &c.  the 
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$100,  and  that  neither  plaintiff  nor  any  one  after  the  promise 
at  any  time  built  the  said  church  or  commenced  to  build  it, 
or  paid  out  any  money  therefor,  or  incurred  any  liability  or 
entered  into  any  contract  therefor,  though  a  reasonable  time 
has  elapsed. 

The  objections  taken  to  plaintiff's  right  to  recover  in  the 
court  below  were  : 

1st.  That  the  promise  set  out  in  the  declaration  was 
nudum  pactum. 

2nd.  That  the  consideration  and  contract  set  out  in  the 
declaration  were  not  sustained  by  the  evidence ;  the  allega- 
tion in  the  declaration  being  that  in  consideration  that 
Watson  and  others  would  severally  subscribe  and  promise 
the  defendant  to  pay  the  plaintiff  $100  for  the  purpose  of 
building  an  Episcopal  Church  and  Eectory,  the  defendant 
promised  the  plaintiff  to  pay  him  $100  for  that  purpose ; 
whereas  in  fact  the  promise,  if  any  proved  by  the  plaintiff, 
was  a  separate  and  distinct  promise  by  each  of  the  persons 
named  in  the  deed  to  the  plaintiff  to  pay  him  the  sum  of 
$100  each,  and  not  a  promise  by  each  of  them  to  the  defen- 
dant to  pay  the  plaintiff  as  alleged. 

3rd.  That  there  was  no  evidence  that  the  plaintiff  incurred 
any  loss  or  damage,  or  subjected  himself  to  any  charge  or 
obligation  at  the  instance  of  defendant  with  respect  to  the 
subject  matter  of  the  suit. 

4th.  That  the  contract  produced  at  the  trial  did  not  sus- 
tain the  declaration,  and  no  other  evidence  was  or  could  be 
given  to  sustain  said  declaration  :  that  the  oral  evidence 
given  by  plaintiff  clearly  established  no  such  consideration  for 
defendant's  alleged  promise  as  t^hat  set  out  in  the  declaration. 

5th.  That  plaintiff's  evidence  proved  that  the  building  of 
a  church  and  rectory  was  the  consideration  for  which  the 
defendant  and  the  others  named  in  the  declaration  promised 
to  pay  the  amounts  set  opposite  their  names ;  and  in  fact  no 
church  was  ever  commenced,  and  the  building  of  the  church 
was  a  condition  precedent  to  plaintiff's  being  called  on  to 
pay  any  sum. 

The  motion  in  term  in  the  court  below  was  to  enter  a 
nonsuit  on  the  grounds  taken  at  the  trial,  and  for  a  new 
trial  on  the  further  grounds, 
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6th,  That  the  verdict  was  contrary  to  law  and  evidence. 

7th.  That  the  learned  judge  at  the  trial  misdirected  the 
jury,  in  telling  them  that  if  defendant's  conduct  was  such  as 
to  lead  them  to  believe  that  defendant  sanctioned  the  build- 
ing of  the  rectory  first,  they  should  find  for  plaintiff ;  whereas 
in  fact  it  was  no  part  of  the  issue  nor  in  any  way  in  question 
in  the  cause  which  of  the  buildings  should  be  erected  first. 

8th.  For  further  misdirection,  in  telling  the  jury  that  if 
defendant's  conduct  was  not  such  as  to  put  the  plaintiff  on 
his  guard,  that  if  both  buildings  were  not  completed  he 
would  not  pay,  to  find  for  plaintiff. 

9th.  That  the  learned  judge  ought  to  have  told  the  jury 
that  if  defendant  subscribed  for  building  a  church  and  rec- 
tory, and  if  the  church  was  neither  built  nor  commenced, 
nor  any  liability  incurred  on  account  of  it,  to  find  the  issue 
on  the  second  plea  in  favour  of  the  defendant. 

10th.  That  the  learned  judge  should  have  told  the  jury 
that  if  defendant  subscribed  for  the  purpose  of  building  a 
church  and  rectory,  and  if  the  plaintiff  and  others,  without 
defendant's  sanction,  agreed  to  apply  the  first  £600  of  the 
amount  subscribed  towards  building  a  rectory,  if  the  church 
was  neither  built  nor  commenced,  nor  any  liability  incurred 
on  account  of  it,  then  to  find  on  the  third  plea  for  defendant. 

In  Michaelmas  Term  last  8.  Richards,  Q.  €'.,  supported 
the  appeal. — There  is  nothing  shewn  in  the  declaration  as 
moving  from  the  plaintiff :  the  only  promise  is  to  the 
co-signers  of  the  document.  Suppose  one  of  them  suing, 
how  would  the  promise  then  be  alleged  ?  The  plaintiff  sub- 
stantially alleges  that  defendant's  liability  arose  when  the 
contract  was  made.  The  allegation  that  the  other  subscribers 
paid  their  money,  and  that  it  was  expended  for  the  purpose 
contemplated,  is  of  no  consequence.  As  far  as  the  declara- 
tion shews,  the  promise  by  defendant  is  nudum  pactum, 
and  the  action  cannot  be  sustained.  This  case  differs  from 
Baker  et  al.  v.  Vanluven,  14  U.  C.  C.  P.  214.  There  the 
effect  of  the  agreement  was,  if  plaintiffs  would  build  a  church 
of  a  certain  size,  defendant  would  pay  a  certain  sum  of 
money  therefor.  If  there  had  been  any  consideration 
moving  from  plaintiff  to  defendant  for  the  promise,  or  if 
the  instrument  declared  upon  had  been  addressed  to  plain- 
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tiff,  and  had  been  to  the  effect  that  if  he  would  build  a 
church  and  parsonage,  or,  perhaps,  even  if  he  would  expend 
the  money  subscribed  for  that  purpose  defendant  promised 
to  pay  him  $100,  that  might  be  sufficient,  but  in  its  present 
form  it  seems  mere  nudum  pactum.  He  cited  Boydell  v. 
Drummond,  11  East.  142;  Parsons  on  Contracts,  377; 
Holmes  v.  Dana,  12  Mass.  190  ;  Limerick  Academy  v. 
Davis,  11  Mass.  114-117 ;  Bridgewater  Academy  v.  Gilbert, 
2  Pick.  579 ;  Foxcroft  Academy  v.  Favor,  4  Maine  Rep.  382 ; 
Warren  v.  Stearns,  19  Pick.  73,  cited  in  Parsons  on  Con- 
tracts, supra  ;  Stewart  v.  Hamilton  College,  2  Denio^  403. 

O.  Robinson,  Q.C.,  contra. — The  pleas  by  defendant  are 
no  answer  to  the  action.  The  subscription  is  not  to  build  a 
church  and  parsonage,  because  that  would  be  absurd,  as  the 
subscriptions  were  the  very  means  by  which,  from  time  to 
time,  the  moneys  to  pay  for  the  building  of  the  church  and 
parsonage  were  to  be  raised.  The  subscription  is  for  the 
purpose  of  building  a  church,  &c.  The  pleas  do  not  deny 
the  promises  of  others  to  pay  in  consideration  that  defen- 
dant promised  to  pay. 

At  this  stage  of  the  argument  it  was  suggested  that  an 
amendment  had  been  made  in  the  declaration,  which  by 
some  oversight  had  not  been  properly  transcribed  in  the 
copy  forwarded  by  the  learned  judge  of  the  county  court. 
The  further  argument  of  the  case  was  therefore  postponed 
until  Hilary  Term  last,  when  it  appeared  that  the  allegation, 
"  and  that  plaintiff  would  •  pay  and  expend  for  the  same 
purpose  one  hundred  dollars,"  had  been  introduced  into  the 
declaration  before  the  trial,  as  well  as  the  further  allega- 
tion, "  and  that  the  plaintiff  did  also  pay  and  expend  for 
the  same  purpose  the  sum  of  one  hundred  dollars."  These 
amendments  having  been  introduced  into  the  case,  the  argu- 
ment then  proceeded. 

Richards,  Q.C. — It  is  necessary  to  prove  that  the  whole 
of  the  consideration  named  was  given  or  paid.  There  is 
nothing  in  the  evidence  from  which  it  can  be  inferred  that 
any  such  agreement  as  is  now  set  up  on  the  part  of  the 
plaintiff  was  made.  He  may  have  expended  the  one  hun- 
dred dollars  voluntarily  and  without  reference  to  defendant's 
subscription,  and  there  is  nothing  to  shew  that  he  ever  did 
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make  an  agreement  that  he  would  pay  and  expend  one 
hundred  dollars  for  the  purpose  of  building  a  church,  &c. 

Robinson,  Q.C.,  resumed  his  argument. — There  appears 
sufficient  consideration  for  the  defendant's  promise;  first, 
the  agreement  by  the  other  subscribers  to  subscribe  and  pay 
in  the  event  of  his  subscribing ;  and,  secondly,  plaintiff's 
own  agreement  to  pay,  and  the  expenditure  of  the  sum  : 
Cbitty  on  Contracts,  5  ed.  28;  Steward  v.  The  Trustees  of 
Hamilton  College,  2  Denio.  403 ;  Wood  v.  Roberts,  2 
Starkie,  417 ;  Broom's  Common  Law,  3rd  ed.  316 ;  Robert- 
son v.  Wait,  8  Ex.  299  ;  Story  on  Contracts,  i.  555  ;  Parsons 
on  Contracts,  i.  377 ;  Trustees  of  Bridgewater  Academy 
v.  Gilbert,  2  Pick.  580  ;  Smith  on  Contracts,  p.  107, 
Am.  ed.  notes.  But  this  instrument  is,  in  fact,  a  promis- 
sory note,  and  it  has  a  sufficient  legal  consideration,  first, 
the  agreement  between  the  subscribers,  that  each  would 
give  his  note,  or  sign  the  note,  payable  to  plaintiff,  in  con- 
sideration that  the  others  would  do  so,  and  the  others 
having  done  as  well  as  the  defendant  there  is  in  that  way 
consideration  for  the  note ;  and,  secondly,  the  purpose  ex- 
pressed in  the  agreement  or  note  itself  shews  a  good  moral 
consideration  sufficient  to  support  the  legal  promise :  Ham- 
mond v.  Small,  16  U.  C.  E.  371  ;  Patton  v.  Melville,  21 
IX.  CP.  263  ;  are  express  authorities  on  this  latter  point. 
Parsons  v.  Jones,  16  U.  C.  274,  shews  that  though  the 
instrument  is  declared  on  as  an  agreement,  yet  if  it  be  a 
note,  as  this  is,  that  is  sufficient. 

Richards,  Q.C.,  contra. — As  the  instrument  is  set  out  in 
the  declaration  it  would  be  difficult  to  make  a  promissory 
note  of  it.  This  point  was  not  in  any  way  raised  in  the 
court  below,  and  the  points  taken  as  grounds  for  nonsuit 
will  apply  to  the  instrument  either  as  an  agreement  or  a 
promissory  note. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  consideration  for  defendant's  promise,  and  the  agree- 
ment entered  into  by  him,  they  may  be  considered  substan- 
tially stated  in  the  declaration  with  more  which  may 
probably  be  rejected  as  surplusage;  viz.,  in  consideration 
that  Watson  and  others  would  subscribe  and  promise  to  pay 
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plaintiff  certain  sums  of  money  (Watson  $100)  for  the  pur- 
pose of  building  a  church  and  rectory  in  Goderich,  defendant 
promised  to  pay  plaintiff  $100  for  that  purpose ;  and  plaintiff 
avers  that  Watson  and  others  did  promise  to  pay  plaintiff, 
and  did  pay  plaintiff  (Watson  the  $100),  and  others  certain 
sums  of  money  for  that  purpose,  and  which  monies  were 
expended  for  that  purpose,  yet  defendant  had  not  paid  the 
$100.  This  shews  a  consideration  moving  from  Watson  and 
others  for  defendant's  promise,  and  defendant's  failure  to 
perform  his  promise.  It  may  be  urged  that  there  appears 
from  that  a  sufficient  consideration,  but  there  is  no  privity 
between  plaintiff  and  defendant,  for  this  consideration  does 
not  move  from  him  but  from  others,  and  therefore  plaintiff 
cannot  sue  on  the  promise. 

The  consideration  for  the  agreement  is  not  to  build  a 
church  and  rectory ;  but  if  certain  persons  would  promise 
plaintiff  to  pay  certain  sums  of  money  for  that  purpose,  he, 
defendant,  would  also  promise  to  pay  plaintiff  $100  for  the 
same  purpose  :  the  consideration  in  this  form  is  quite  apart 
from  the  building  of  the  church  or  rectory.  Plaintiff,  of 
course,  could  be  called  upon  to  shew  a  proper  expenditure 
of  the  money  that  he  had  received  for  a  certain  purpose ; 
but  it  is  no  answer,  if  he  has  aright  to  receive  the  money,  to 
say  that  he  has  not  begun  to  expend  it  for  the  purpose  for 
which  it  was  paid  to  him.  Besides,  we  must  import  into 
agreements  like  this  that  which  was  present  to  the  minds  of 
all  at  the  time  it  was  entered  into.  It  was  not  contemplated 
nor  made  a  condition  precedent  that  the  church  and  rectory 
should  be  built  before  the  money  subscribed  was  paid.  The 
very  money  subscribed  was  undoubtedly  to  be  employed  for 
paying  for  the  building,  and  would  be  required  for  that 
purpose,  and,  in  the  usual  course  of  things,  from  time  to 
time  to  pay  for  the  building  as  it  progressed. 

As  to  the  evidence  necessary  to  sustain  the  contract  or 
agreement  in  tne  form  suggested,  the  instrument  itself  is  as 
follows : — 

"  We  the  undersigned  do  hereby  severally  promise  and 
agree  to  pay  to  F.  W.  Thomas,  Esquire,  agent  of  the  Bank 
of  Montreal  in  Goderich,  the  sums  set  opposite  our  respective 
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names,  for  the  purpose  of  building  an  Episcopal  Church  and 
Rectory  in  the  Town  of  Goderich." 

It  is  not  suggested  that  any  one  of  the  subscribers  intended 
to  put  down  "a  sum  sufficient  to  build  the  Church  and  Rec- 
tory himself:  each  one  no  doubt  contemplated  that  there 
should  be  others  who  would  subscribe  as  well  as  himself, 
and  that  each  subscriber  would  pay  wThat  he  put  down,  and 
that  each  put  down  his  name  with  that  understanding. 
Undoubtedly  no  subscriber  would  have  put  down  his  name, 
say  for  $100,  if  it  had  been  stated  to  him  at  the  time  that 
there  would  be  no  one  else  who  would  subscribe,  though  it 
would  require  many  thousands  of  dollars  to  build  the  Church 
and  Rectory.  The  very  nature  of  the  transaction  and  the 
signing  of  the  instrument  afford  evidence  that  the  consid- 
eration for  each  signing  wTas  that  the  others  would  sign  and 
pay.  Tiie  parol  evidence  shews  that  the  defendant  and 
some  other  signers  were  present  wThen  the  meeting  was 
held  at  which  it  was  proposed  to  have  the  church  and  rectory 
built,  and  when  the  subscriptions  were  spoken  of.  His  name 
appears  to  be  the  second  on  the  list  of  subscribers:  there  is 
but  one  before  his  :  there  are  several  after  it.  There  is 
ample  consideration  for  the  agreement  or  promise,  and  the 
proper  construction  of  the  instrument  itself  is  all  in  the 
plaintiff's  favour ;  but  it  does  not  shew  a  consideration 
moving  from  the  plaintiff  so  as  to  enable  him  t6  sue  and 
recover  on  it  in  the  present  form  of  declaration  and  under 
the  evidence  given. 

That  part  of  the  consideration  for  defendant's  promise 
set  out  in  the  declaration,  which  appears  most  material  to 
sustain  the  plaintiff's  case  in  its  present  form,  viz.,  his,  the 
plaintiff's,  promise  to  expend  and  contribute  $100  towards 
the  building  of  the  church  and  parsonage,  was  not  proved  at 
the  trial.  This  point  seems  raised  by  the  fourth  ground  of 
nonsuit  taken  at  the  trial,  viz.,  "  That  the  contract  produced 
did  not  sustain  the  declaration,  and  no  evidence  was  or 
could  be  given  to  sustain  the  declaration;  the  oral  evidence 
clearly  established  no  such  consideration  for  defendant's 
alleged  promise  as  that  set  out  in  the  declaration."  On  this 
ground  we  think  the  defendant  was  entitled  to  have  the 
ruling  of  the  learned  judge  in  his  favour  in  the  court  below. 
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The  facts  proven  at  the  trial  would  seem,  tinder  the 
authorities  referred  to  by  Mr.  Robinson,  to  shew  ample  con- 
sideration to  sustain  the  instrument  given  in  evidence  as 
the  several  promissory  note  of  each  of  the  subscribers* 
Unfortunately  it  is  not  set  Out  in  the  declaration,  so  that  we 
can  uphold  the  decision  of  the  court  below  on  that  ground, 
though  such  ground  was  not  taken  there.  In  Parsons  v. 
Jones,  referred  to  by  Mr.  Robinson,  it  clearly  appeared  that 
the  instrument  put  forward  was  in  writing,  and  contained  a 
promise  to  pay. 

We  regret  that  the  litigation  which  has  taken  place  has 
failed  to  establish  the  plaintiff's  right  to  recover  in  this  action 
where  the  facts  shewn,  under  the  decided  cases,  would  seem 
clearly  to  indicate  that  the  defendant  was  liable  to  pay  the 
plaintiff  the  sum  sought  to  be  recovered  in  the  suit. 

The  appeal  must  be  allowed  without  costs.  We  think  we 
may  direct  that  the  judgment  in  the  court  below  be  reversed, 
and  the  rule  for  a  new  trial  be  made  absolute  in  the  court 
below  on  payment  of  costs. 

Appeal  allowed,  and  rule  absolute  for  new  trial  in  court 
below  on  payment  of  costs. 


McNeil  v.  Keleher. 

Sale  in  bulk — Deliver!/  of  part  passes  property  in  the  whole. 

Plaintiff  sold  to  defendant  a  certain  quantity  of  wood,  cut  and  lying  on  his 
premises,  supposed  to  be  about  one  hundred  cords,  agreeing  to  remove  it 
from  his  (the  plaintiff's)  land  to  the  bank  of  a  canal  adjacent  thereto,  and 
there  deliver  it  from  time  to  'time  for  defendant.  Forty-one  cords  were 
accordingly  so  delivered,  and  taken  away  by  defendant  and  subsequently 
twenty-five  cords  more  were  delivered  at  the  same  place.  After  the  delivery 
of  the  latter  the  price  of  wood  rose,  whereupon  plaintiff  forbid  defendant 
removing  the  twenty-five  cords,  which,  however,  defendant  did.  The 
plaintiff  having  brought  replevin  and  failed  in  his  action, 

Held,  affirming  the  judgment  of  the  County  Court  discharging  rule  for  a  new 
trial,  that  the  jury  having  found  the  above  facts,  it  was  not  necessary  for 
defendant  to  measure  the  wood  so  delivered  in  order  to  acquire  property 
therein ;  that  the  mere  delivery  of  the  twenty-five  cords  by  plaintiff,  in 
part  performance  of  his  contract,  passed  the  property  therein  to  defendant, 
which  could  not  be  divested  by  any  subsequent  act  of  plaintiff. 

Setnble,  that  any  lien  for  the  price  which  the  plaintiff  might  before  have  had 
upon  the  wood  was  lost  by  its  removal  to  land  neither  his  own,  nor  under 
his  control. 


This  was  an  appeal  from  the  County  Court  of  the  United 
Counties  of  Frontenac,  and  Lennox  and  Addington. 
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The  action  was  replevin  for  thirty  cords  of  wood. 
Pleas. — 1st,  Goods  not  the  plaintiff's;  2nd,  Leave  and 
license. 

It  appeared  that  about  the  middle  of  June,  1864,  the 
plaintiff  agreed  to  sell  to  defendanUone  hundred  cords  of 
wood,  at  eight  shillings  a  cord,  provided  he  could  get  it  out 
of  the  woods  and  pile  it  on  the  canal.  The  wood  was  to  be 
delivered  to  defendant  on  the  bank,  and  it  was  stipulated 
that  if  plaintiff  failed  to  get  it  all  out,  viz.,  one  hundred 
cords,  defendant  was  to  take  no  advantage  of  him.  Subse- 
quently, and  in  pursuance  of  this  agreement,  plaintiff  deli- 
vered on  the  bank  forty-one  cords,  which  defendant  took 
away,  and  about  which  there  did  not  appear  to  be  any  diffi- 
culty or  question;  but  afterwards  plaintiff,  having  drawn 
another  lot  of  twenty-five  cords  to  the  bank,  forbid  defen- 
dant's taking  it  away,  which  defendant,  however,  notwith- 
standing, did.  No  positive  reason  for  this  injunction  not  to 
remove  this  portion  was  clearly  made  out,  but  it  was  sug- 
gested that  the  price  of  wood  had  risen,  and  that  therefore 
plaintiff  desired  to  terminate  the  contract.  There  appeared 
to  have  been  twenty-five  cords  on  the  bank,  and  the  plaintiff 
replevied  thirty. 

At  the  trial,  CPReilly,  Q.  C,  objected,  as  to  the  twenty- 
five  cords  delivered  upon  the  bank,  that  until  there  was 
a  measurement  no  property  passed,  more  especially  as 
there  was  no  time  specified  for  payment,  and  no  price 
paid.  The  learned  judge  overruled  the  objection,  and  told 
the  jury  that  if  they  thought  it  was  a  contract  for  forty-one 
cords  only,  then  plaintiff  should  have  a  verdict;  if  for  one 
hundred  cords,  to  be  delivered  on  the  bank,  and  that  these 
twenty-five  cords  were  part  of  the  one  hundred,  then  that 
defendant  should  have  a  verdict,  as  the  previous  delivery  of 
forty-one  cords  was  part  delivery  of  the  one  hundred,  and 
as  soon  as  the  twenty-five  cords  reached  the  bank,  it  was 
delivered  to  the  defendant. 

The  jury  found  for  defendant. 

In  the  following  term,  O'Reilly  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  for  a  new  trial,  on  the  ground  that  the 
said  verdict  was  contrary  to  law  and  evidence  and  the  weight 
of  evidence  in  this,  that  the  evidence  established  that  at  the 
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time  of  the  taking  of  the  wood  in  the  declaration  mentioned, 
it  was  the  property  of  the  plaintiff,  and  that  no  property 
in  the  wood  passed  from  the  plaintiff  to  the  defendant; 
and  on  the  ground  of  misdirection  on  the  part  of  the  learned 
judge  who  tried  the  £ause  in  this,  that  the  learned  judge 
misdirected  the  jury  in  stating  that  the  evidence  was  suf- 
ficient to  establish  a  sale  and  delivery  of  the  wood  to  the 
defendant,  and  that  the  property  in  the  wood  passed  to  the 
defendant  by  the  agreement  made  and  entered  into  between 
the  parties,  and  that  the  plaintiff  had  no  property  in  the 
wood  at  the  time  the  action  was  brought ;  and  on  the  ground 
that  the  learned  judge  should  have  charged  the  jury  that 
the  wood  being  in  loose  piles  scattered  over  the  plaintiff's 
farm,  could  not  be  considered  the  property  of  the  defendant 
until  it  was  delivered  and  measured. 

This  rule  was  discharged ;  and  the  present  appeal  is  from 
the  judgment  of  the  learned  judge  in  discharging  the  same. 

J.  Gwynne,  Q.  C,  for  the  appeal,  cited  Morton  v.  Tibbett, 
15  Q.  B.  428,  438 ;  Thomson  v.  Maceroni,  3  B.  &  C.  1 ; 
Studdy  v.  Sanders,  5  B.  &  C.  628 ;  Phillips  v.  Bistolli,  2 
B.  &  0.  511 ;  Thomkinson  v.  Staight,  17  C.  B.  697;  Boulter 
v.  Arnott,  1  C.  &  M.  333 ;  Elliott  v.  Thomas,  3  M.  &  W. 
170,  per  Cresswell,  J. ;  Scott  v.  K  C  R.  Cos.,  12  M.  &  W. 
33  ;  Bigg  v.  Whisking,  14  C.  B.  195  ;  Tempest  v.  Fitzgerald, 
3  B.  &  Al.  680 ;  Smith  v.  Chance,  2  B.  &  Al.  753. 

Sir  Henry  Smith,  Q.  C,  contra,  cited  Rugg  v.  Minett, 
11  Ea.  210 ;  Baldry  v.  Parker,  2  B.  &  C.  37 ;  Rohde  v. 
Thwaites,  9  Dowl.  &  Ey.  293 ;  Tarling  v.  Baxter,  ib.  272 ; 
Gilliattv.  Roberts,  19  L.  J.  Ex.  of  Pleas,  410;  Chitty  on 
Con.  394  ;  Addison  on  Con.,  last  ed.,  174,  2nd  Arner.  ed.,  41. 

Kichards,  C.  J.,  delivered  the  judgment  of  the  court. 

I  do  not  understand  from  the  evidence  that  this  was  an 
absolute  sale  of  one  hundred  cords  of  wood  by  the  plaintiff 
to  the  defendant,  which  was  an  entire  contract,  and  all  to  be 
delivered  before  plaintiff  could  be  considered  as  having 
completed  his  bargain  ;  but  rather  a  purchase  by  the  defen- 
dant from  the  plaintiff  of  his  wood,  supposed  to  be  one 
hundred  cords,  which  was  then  cut  and  lying  about  plaintiff's 
premises ;  that  this  wood  was  to  be  drawn  to  the  bank  of  the 
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canal  adjacent  to  plaintiff's  premises,  and  there  delivered 
from  time  to  time  for  the  defendant ;  that  in  pursuance  of 
that  agreement,  forty-one  cords  of  the  wood  were  drawn  to 
the  bank,  and  there  delivered  for  the  defendant,  who  took  it 
away ;  that  the  twenty-five  cords  in  dispute  were  in  the  same 
way  taken  to  the  bank  and  left  there  for  the  defendant,  in 
pursuance  of  the  agreement;  that  after  these  twenty-live 
cords  were  so  delivered,  the  price  of  wood  rose,  and  when 
the  defendant  came  to  take  them  away  plaintiff  forbid  him 
doing  so,  but  defendant  claimed  the  wood  as  his  property,  as 
having  been  delivered  there  for  him  under  the  agreement,, 
and  took  it  away. 

I  understand  the  charge  of  the  learned  judge  of  the 
County  Court  to  be  to  the  following  effect :  if  the  contract 
was  for  forty-one  cords  only,  then  the  plaintiff  should  have 
a  verdict ;  but  if  for  the  one  hundred  cords,  and  the  forty-one 
cords  were  delivered  on  the  bank  in  part  fulfilment  of  that 
contract,  and  the  twenty-five  cords  were  also  delivered  in 
like  part  performance  of  the  same  contract,  then  to  find  for 
the  defendant ;  for  the  delivery  of  the  forty-one  cords  being 
in  part  performance  of  the  contract  for  the  delivery  of  the 
one  hundred  cords,  that  took  the  contract  out  of  the  Statute 
of  Frauds;  and  the  delivery  to  the  defendant  under  the 
contract  at  the  place  agreed  upon,  passed  the  property  to 
him  in  the  twenty-five  cords  there  delivered  for  him ;  and 
after  they  were  so  delivered,  plaintiff  had  no  right  to  revoke 
the  appropriation  of  them  thus  made  to  the  defendant. 

I  think  the  ruling  of  the  learned  judge  may  well  be  sup- 
ported, on  the  ground  that,  under  the  evidence,  and  charge 
the  jury  could  and  did  arrive  at  the  conclusion  that  defen- 
dant had  agreed  to  buy  from  the  plaintiff  all  his  wood  (about 
one  hundred  cords),  which  at  the  time  the  bargain  was  made 
had  been  cut,  but  was  scattered  about  on  plaintiff's  premises 
near  the  bank  of  the  canal ;  that  it  was  to  be  drawn  to  and 
delivered  at  the  bank  of  the  canal  from  time  to  time  for  the 
plaintiff;  and  that  after  it  was  so  delivered,  plaintiff  had 
performed  his  part  of  the  contract  as  to  each  portion  of  the 
wood  so  delivered.  If  defendant  wished  to  measure  it  for 
his  own  satisfaction,  he  could  do  so ;  it  was  not  necessary 
that  he  should  measure  it  to  have  the  property  pass  to  him : 
34  n.  s. — VOL.  I. 
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Gihnour  v.  Supple  (32  L.  Times,  1),  and  Turley  v.  Bates 
(10  L.  Times,  1ST.  S.  Ex.  35),  establish  this;  and  if  the 
plaintiff  did  deliver  the  twenty-five  cords  for  defendant 
in  part  performance  of  the  contract,  the  property  in  it 
wonld  pass  to  the  defendant,  and  it  won  Id  not  be  divested 
by  any  subsequent  act  of  plaintiff:  (Blackbnrn  on  the  Con- 
tract of  Sale,  151-2-3.)  The  doctrine  laid  down  in  Rugg 
v.  Minett  (11  Ea.  210)  seems  applicable  to  the  case  before 
us.  There  a  quantity  of  turpentine  in  casks  was  sold  by 
auction  for  the  defendant,  in  whose  warehouse  it  was  lying. 
The  casks  were  marked  as  of  a  certain  weight,  and  it 
was  agreed  that  they  should  be  taken  at  that  weight ;  but 
it  was  further  agreed  that  they  should  be  filled  up  by  the 
seller.  The  plaintiff  bought  thirty  casks,  and  paid  money 
<on  account.  Twenty  casks  were  afterwards  filled  up  by  the 
warehouseman  of  the  defendant ;  but  before  the  other  ten 
•could  be  filled  the  whole  were  consumed  by  fire.  It  was 
held  that  the  property  in  the  twenty  passed,  but  not  in  the 
ten,  and  that  the  loss  must  be  borne  in  that  proportion. 

Suppose,  in  the  case  before  us,  all  the  wood  had  been 
consumed  after  the  delivery  of  the  forty-one  cords  and  the 
twenty-five  cords  in  dispute,  but  before  the  defendant  had 
taken  the  twenty-five  cords  away ;  would  not  the  plaintiff 
have  been  entitled  to  recover  the  value  of  these  twenty-five 
cords,  because  the  property  in  them  had  passed  to  the  defen- 
dant ?  I  think  he  would ;  and  if  so,  it  seems  to  me  that  he 
must  for  the  same  reason  fail  in  this  action. 

I  do  not  understand  that  the  bank  of  the  canal,  where  this 
wood  was  delivered,  was  plaintiff's  land  or  property,  but 
rather  the  property  of  the  Crown ;  and  if  plaintiff  had  a 
lien  for  the  price  of  the  wood,  which  the  evidence  rather 
repelled,  he  would  not  probably  retain  it  after  having  so  far 
parted  with  the  possession  as  to  place  it  for  another  person 
on  property  not  belonging  to  himself,  and  not  under  his 
control. 

On  the  grounds  of  appeal  taken,  I  do  not  think  we  can 
properly  alio w  the  appeal,  or  reverse  the  decision  of  the  court 
below.  If  the  plaintiff  had  requested  the  learned  judge  to 
have  the  questions  specifically  left  to  the  jury,  whether  the 
wood,  which  was  the  subject  of  the  bargain,  was  all  in  esse  as 
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^ord  wood,  and  whether  defendant  had  purchased  the  whole 
-of  it  at  a  certain  rate  per  cord,  to  be  delivered  from  time  to 
time  on  the  bank  of  the  canal  for  defendant ;  and  whether 
the  forty-one  cords  were  so  delivered  in  pursuance  of  the 
agreement,  and  if  the  twenty-five  cords  were  also  delivered 
there  and  set  apart  for  defendant  under  the  agreement ;  and 
if  he  had  been  asked  to  let  them  find  specifically  as  to  each, 
and  they  had  negatived  any  of  the  questions  which,  it  is  now 
assumed,  they  have  found  in  the  affirmative ; — then  we  could 
say  that  the  decision  of  the  court  below  was  wrong,  But 
>on  the  broad  grounds  now  taken,  and  alio  taken  in  the  court 
below,  the  finding  of  the  jury  and  the  ruling  of  the  judge 
would  seem  to  be  in  accordance  with  the  facts  and  the  views 
of  the  law  which  we  have  expressed  as  sustaining  the  deci- 
sion of  the  case  in  that  court. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


The  Bank  of  Toronto  V-  McDougall, 

■Chattel  mortgage  to  corporation-^- Affidavit  of  bona  fides — Pressure-^Fmudu- 
lent  preference — Equities  of  case,  after  discussion  thereof,  left  to  jury. 

Held,  Richards,  C.  J.,  hesitante,  that  the  president,  or  other  principal  officer 
•of  a  corporation,  taking  a  chattel  mortgage  for  and  in  the  name  of  the 
corporation,  does  not  act  as  its  agent,  but  as  principal  in  the  exercise  of 
the  corporate  powers  of  the  institution ;  and,  therefore,  that  the  affidavit 
of  bona  fides,  under  Con.  Stats.  U-.  C.  ch.  45,  sees.  1  &  2,  is  sufficiently- 
made  by  such  officer  without  the  authority  in  writing  necessary  under  said 
act  in  the  case  of  an  agent. 

Held,  also,  that  such  a  mortgage  by  an  insolvent,  or  by  one  on  the  eve  of 
insolvency,  executed  by  the  debtor  under  pressure  by  the  creditor,  as, 
for  instance,  a  threat  of  a  criminal  prosecution,  but  given  to  secure  a  pre- 
existing debt,  was  not  a  fraudulent  preference  under  Con.  Stats.  U.  C. 
ch.  26,  sec.  18,  the  pressure  used  rebutting  the  presumption  of  a  fraudulent 
intention  on  the  part  of  the  debtor  to  prefer  the  creditor. 

The  intent  with  which  the  instrument  is  given  being  a  question  for  the  jury, 
the  circumstances  of  pressure  attending  its  execution  ought  not  to  be  with- 
drawn from  them. 

Where  both  sides  have  addressed  the  jury  on  the  equities  of  the  case,  it  is  no 
ground  for  a  new  trial  that  the  judge  refused  to  withhold  these  equities 
from  the  jury. 

This  was  an  interpleader  issue  to  try  whether  certain 
goods  were  the  plaintiffs,  as  against  William  MeDougalL 
The  case  was  tried  before  J.  Wilson,  J..,  at  the  fall  assizes 
for  York  and  Peel,  in  1864 
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David  McDougall,  who  was  the  original  owner  of  the 
goods,  carried  oil  business  at  Thornhill,  as  a  miller  and' 
dealer  in  goods.  The  defendant  was  his  brother,  who  car- 
ried on  a  similar  business  in  Baltimore,  seven  miles  from 
i  Cobourg.    They  had  another  brother,  James,  who  was  in 

business  in  Montreal. 

For  some  years  David  had  discounted  with  the  plaintiffs 
bills  drawn  on  the  defendant,  payable  in  Cobourg,  which 
the  defendant  had  from  time  to  time  accepted,  until  the  5th 
of  October,  1863,  when  he  declined  to  accept  David's  bill 
on  him  for  $1000,  at  two  months  after  date,  dated  19th  of 
September,  1863,  and  another  bill,  dated  26th  September, 
1863,  for  $1,200,  at  the  same  date.  Both  bills  were  pro- 
tested for  non-acceptance  on  the  5th  of  October.  Davidy 
on  the  29th  of  September,  1863,  drew  a  bill  of  this  date  for 
$4,000,  on  his  brother  J ames,  in  Montreal,  payable  at  three 
months.  As  this  bill  was  out  of  the  usual  course,  enquiries' 
appear  to  have  been  ma  de  as  to  his  authority  to  draw  it,, 
and  he  assured  the  bank  he  had  authority  to  do  so,  upon 
which  the  bill  was  discounted,  and  David  got  the  caslu 
The  proceeds  of  the  other  bills  were  sent  to  Cobourg  to 
retire  acceptances  of  William  then  falling  due  there.  In 
this  way  William  was  relived  from  these  acceptances  ;  and 
for  the  bills  lastly  drawn  the  Bank  had  David  only  to  look 
to.  James  refused  to  accept  the  bill  for  $4,000,  but  thought 
it  necessary  to  write  to  the  bank  his  reasons  for  non-accept- 
ance. In  his  letter  he  informed  the  bank  not  only  that 
David  had  no  authority  to  draw,  but  had  been  expressly 
told  not  to  do  so.  The  non-acceptance  of  the  first  two  bills 
drawn  on  William,  who  had  had  the  proceeds  of  them 
applied  to  retire  his  previous  bills,  and  the  non-acceptance 
of  the  bill  drawn  on  James,  with  his  explanation,  alarmed 
the  bank.  Mr.  Helliwell,  the  attorney  of  the  bank,  was 
sent  to  see  David  about  his  debt  to  the  bank.  He  went 
three  times,  and  pressed  him  for  security.  He  charged  him 
with  having  drawn  the  bill  on  James  without  authority  y 
and  added,  he  might  be  arrested  for  having  obtained  the 
money  on  the  bill  under  false  pretences.  To  be  relieved 
from  the  pressure  of  this  debt  and  from  this  charge,  and 
that  he  might  have  time  to  make  arrangements  to  go  on 
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with  his  business,  he  made  a  mortgage  to  the  bank  of  the 
goods  in  question  in  this  matter.  It  was  dated  and  was 
executed  on  the  16th  of  October,  1&63.  On  this  mortgage 
the  plaintiffs  claimed  the  goods. 

It  appeared  from  David's  account  of  his  affairs,  that 
William,  the  defendant,  had  from  the  year  1861  accepted 
drafts  to  the  amount  of  $20,000,  for  his  accommodation; 
that  to  secure  him  David  had  given  William,  in  1861,  a 
promissory  note  for  $6,000  stock  in  the  Quebec  Bank,  to  the 
amount  of  $2,000,  and  a  mortgage  for  £3,000  on  his  pro- 
perty ;  that  William,  on  the  14th  of  October,  1863,  had  sued 
David  on  this  $6,000  note,  having  then  paid  about  $1,000 
for  him ;  that  David  had  not  defended  the  suit ;  that  judg- 
ment was  obtained  upon  it  by  default,  and  an  execution 
issued,  which  was  placed  in  the  hands  of  the  sheriff  of  the 
United  Counties  of  York  and  Peel,  upon  which  he  seized 
,-and  took  into  possession  the  same  goods  which  David  had 
mortgaged  to  the  plaintiffs. 

On  the  13th  of  November  the  plaintiffs  sent  one  Severs 
to  take  possession  of  the  goods  under  the  mortgage:  he 
had  the  consent  of  the  plaintiffs  attorney  in  William's  suit, 
that  the  sheriff  should  withdraw  from  possession.  One 
Metealf  was  then  in  possession  for  the  sheriff.  Severs  ar- 
ranged that  Metealf  should  hold  the  goods  for  the  plaintiffs 
instead  of  the  sheriff,  and  he  remained  till  the  18th,  when 
the  sheriff  again  resumed  possession. 

The.  question  was,  whether  the  goods  passed  by  the  mort- 
gage, or  were  subject  to  the  execution  of  William  against 
David  McDougall. 

At  the  close  of  the  plaintiffs'  case  it  was  objected,  that 
the  mortgage  was  bad  under  the  Chattel  Mortgage  Act,  and 
the  act  against  fraudulent  assignments ;  that  as  to  this  latter 
,act  enough  was  shown  to  prove  that  David  was  insolvent 
when  he  made  the  mortgage,  and  therefore  it  was  void ;  that, 
as  to  the  first  objection,  there  was  no  sufficient  affidavit  of 
the  bona  fides  of  the  mortgage,  inasmuch  as  it  was  made 
by  the  President  of  the  Bank,  and  was  not  accompanied  by 
any  written  authority,  as  the  act  required. 

These  objections  were  overruled  and  the  defence  gone 
into. 
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David  McDougall  was  called.  He  said  lie  was  insolvent 
when  he  made  the  mortgage ;  he  was  unable  to  pay  his  debts 
by  about  from  $18,000  to  $20,000 ;  that  Mr.  Helliwell  had 
threatened  to  have  him  taken  up  for  obtaining  money  under 
false  pretences,  and  had  shown  him  the  letter  of  his  brother 
James;  that  after  the  threat  he  had  made  the  mortgage; 
that  he  was  then  unwell,  but  hoped  when  he  got  well  to  be 
able  to  get  his  affairs  so  arranged  that  he  could  go  on  with 
his  business;  that  on  the  16th  November  he  had  made  an 
assignment  for  the  benefit  of  his  creditors,  but  in  the  mean- 
time his  brother  had  seized  the  goods.  He  also  said  that  he 
gave  the  mortgage  because  he  was  afraid  of  being  taken  up 
for  false  pretences,  and  he  did  not  make  it  to  give  the  Bank 
a  fraudulent  preference. 

The  judge  charged  the  jury  to  consider  the  mortgage  as 
having  been  properly  executed  with  all  the  requirements  of 
the  statute  as  to  the  affidavit  of  its  hona  fides,  and  that  ,no 
written  authority  was  required  from  the  Bank  or  its  officers. 
He  told  the  jury  that  as  the  parties  had  both  addressed  them 
on  the  equities  of  the  case  he  should  not  withdraw  their 
consideration  from  them ;  and  having  read  the  clauses  of  the 
statute  left  it  for  them  to  say  whether,  under  all  the  circum- 
stances, the  mortgage  had  been  given  in  contravention  of  its 
provisions :  if  so,  to  find  for  the  defendant,  if  not,  for  the 
plaintiff. 

The  jury  found  for  the  plaintiffs. 

In  Michaelmas  Term  last,  C.  8.  Patterson  obtained  a> 
rule  nisi  for  a  new  trial,  on  the  following  grounds : — 

1.  For  misdirection  of  the  learned  judge  in  telling  the 
jury  that  the  execution  and  registration  of  the  mortgage 
under  which  plaintiffs  claimed  were  sufficient,  and  in  leaving 
the  issue  to  be  disposed  of  by  the  jury  on  what  they  might 
consider  the  equities  between  the  parties,  in  place  of  charg- 
ing them  that  if  the  execution  debtor  was  in  insolvent 
circumstances  when  he  gave  the  mortgage,  the  same  was 
void  under  the  circumstances  shewn  in  evidence ;  and  in* 
leaving  it  to  the  jury  to  find  that  the  mortgage  was  not  given 
with  intent  to  defeat  or  delay  creditors,  or  to  give  a  prefer- 
ence to  the  plaintiffs,  if  the  mortgagor  was  induced  to  give- 
it  by  a  threat  of  criminal  proceedings. 
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2.  On  the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  the  evidence  having  clearly  shewn  that  the  mort- 
gage was  given  when  the  mortgagor  was  in  insolvent  circum- 
stances, and  that  he  made  the  mortgage  with  intent  to  defeat 
or  delay  his  creditors,  or  with  intent  of  giving  the  plaintiff 
a  preference  over  other  creditors. 

This  rule  was  enlarged  until  Hilary  Term  last,  when  J.  H. 
Cameron,  Q.  C,  shewed  cause. 

The  statute  (Con.  Stats.  U.  C.  cap.  45)  does  not  make  it 
necessary  that  the  Cashier  of  a  Bank  should  have  a  written 
authority  as  agent  to  take  a  bill  of  sale  or  mortgage  for  the 
Bank.  His  written  authority  to  an  agent  to  take  such 
security  would  of  itself  "  properly  authorize  him  to  take  the 
mortgage."  If  a  corporation  is  within  the  Statute,  though 
the  word  "person"  is  not  used  to  bring  it  within  section  7 
of  the  interpretation  act,  yet  the  officers  of  the  bank  are  to 
be  considered  for  the  purposes  of  the  bank,  the  mortgagee. 
The  officers  of  the  corporation  are  considered  as  substantially 
the  corporation  for  legal  purposes,  and  are  compelled  to 
answer  on  oath  in  proceedings  against  the  corporation  : 
Wych  v.  Meal  3,  P.  W.  310 ;  Grant  on  Corporations,  57. 

There  is  no  doubt  that  the  bank  could  take  this  security 
for  a  pre-existing  debt,  and  that  a  mortgage  could  be  made 
to  them ;  but  being  a  corporation  they  could  not,  as  mortga- 
gees, make  the  affidavit.  Their  officers  representing  them, 
being  as  it  were  the  organ  of  the  corporation,  must  be 
authorized  to  make  the  affidavits,  or  corporations  are  not 
within  the  statute,  and  the  mortgage  would  be  good  without 
the  affidavit:  Brodie  v.  Buttan,  16  Q.  B.  U.  C.  207; 
Baldwin  v.  Benjamin,  lb.  52. 

The  evidence  shews  that  the  plaintiffs  were  put  in  posses- 
sion of  the  property  by  the  withdrawal  of  the  sheriff;  and 
if  the  mortgage  was  not  registered,  yet  after  that,  there 
having  been  a  continuous  change  of  possession,  it  was  good. 

The  transfer  was  not  void  under  Con.  Stats.  IT.  C.  cap. 
26,  sees.  17,  18,  because  the  transfer  was  not  voluntary, 
and  the  mortgagor  did  not  believe  he  was  in  insolvent  cir- 
cumstances at  the  time.  There  was  evidence  to  go  to  the 
jury  that  the  mortgagor  did  not  make  the  assignment  with 
intent  to  give  plaintiffs  a  preference  or  priority  over  his 
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other  creditors,  and  that  finding  would  not  be  disturbed  to 
aid  the  defendant  in  endeavouring  to  get  the  very  prefer- 
ence which  he  sets  up  against  the  plaintiffs  to  defeat  their 

mortgage. 

McMichael,  with  him. — The  plaintiff's  demand  was  not 
like  an  ordinary  debt:  it  was  contracted  on  the  express 
understanding  that  the  plaintiffs  were  to  have  the  additional 
security  of  the  drawees  of  the  bills,  and  when  they  failed  to 
accept,  plaintiffs  might  well  claim  to  have  the  other  securi- 
ties perfected  in  place  of  that  which  they  have  failed  to  get. 
The  decisions  under  the  Bankupt  acts  shew  that  when  the 
bankrupt  gives  securities  in  conformity  with  a  prior  promise 
to  do  so,  that  is  not  a  fraudulent  preference.  In  truth  this 
whole  transaction  may  properly  be  considered  as  an  advance 
made  by  plaintiffs  to  the  mortgagor  on  the  faith  of  getting 
the  security,  and  not  like  getting  security  simply  for  a  pre- 
existing debt:  Gotwalls  v.  Mulholland,  15  IT.  C.  C.  P.  62, 
and  the  authorities  therein  cited,  were  referred  to. 

C.  8.  Patterson,  contra. — The  affidavit  of  bona  fides  ought 
to  have  been  made  by  the  person  who  knew  all  the  circum- 
stances. 

There  was  no  evidence  shewing  that  Mr.  Cameron,  the 
president  of  the  bank,  had  any  knowledge  of  the  transaction. 
Helliwell  was  the  agent  who  took  the  security,  and  knew  all 
about  the  circumstances,  and  should  have  made  the  affidavit. 
The  mortgage  is  not  attested  in  the  proper  form  so  far  as 
the  mortgagees  are  concerned.  It  purports  to  be  made 
between  MeDougall  and  the  Bank  of  Toronto,  and  is  attested 
as  follows :  "  In  witness  whereof  the  said  David  MeDougall 
hath  set  his  hand  and  seal  hereto,  and  Angus  Cameron, 
Esquire,  said  president  of  the  said  Bank  of  Toronto,  hath 
affixed  hereto  the  corporate  seal  thereof  and  his  own  hand, 
the  day  and  year  first  above  written."  It  is  signed,  "  A. 
Cameron,  President,  [l.s.]."  It  does  not  appear  that  the 
bank  executes,  or  that  Cameron  for  the  bank  executes,  but 
that  Cameron,  the  president,  affixes  the  seal  of  the  bank, 
and  not  that  the  managing  body  of  the  corporation  has 
caused  the  seal  to  be  affixed  and  tne  president  to  sign : 
Wells  v.  Back,  2  East.  142 ;  Frontin  v.  Small,  Stra.  705. 
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As  to  the  transfer  being  for  the  purpose  of  giving  the 
bank  a  preference  or  priority  over  the  other  creditors,  the 
evidence  clearly  shews  that  David  was  insolvent.  It  is  true 
he  said  he  though  he  could  get  through  if  he  was  let  alone ; 
but  looking  at  his  liabilities  and  assets,  no  reasonable  man 
could  come  to  any  other  conclusion  than  that  he  could  not 
pay  his  debts  in  full — that  he  was  insolvent.  The  assign- 
ment was  taken  by  the  bank  undoubtedly  to  secure  them- 
selves, and  in  this  way,  if  held  to  be  effectual,  it  would  give 
them  a  preference  over  the  other  creditors.  The  intention 
was  to  give  the  bank  a  preference  in  order  to  escape  a  prose- 
cution. As  to  defendant's  judgment  having  been  obtained 
by  David's  failure  to  appear  and  defend,  when  served  with 
the  specially  endorsed  writ,  and  therefore  equally  fraudulent 
with  plaintiffs'  assignment,  as  giving  a  perference  to  defen- 
dant, the  case  of  Young  v.  Christy,  7  Grant's  U.  C.  Chan- 
cery Reports,  312,  is  an  authority  for  defendant. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  doubt  that  the  plaintiffs  are  by  law  allowed  to 
take  a  mortgage  by  way  of  additional  security  on  personal 
property  for  debts  contracted  to  the  bank :  Con.  Stats. 
Canada,  cap.  54,  sec.  4.  The  drafts  recited  in  the  bill  of 
sale  from  David  Macdougall  to  plaintiff,  seem  to  be  sufficient 
evidences  of  debts  contracted  to  the  bank,  in  the  course  of 
its  business,  to  enable  the  bank  to  take  the  mortgage  which 
is  the  foundation  for  plaintiffs'  claim. 

The  mortgage  itself  in  point  of  form  is  sufficient,  and  can 
only  be  avoided  because  it  has  not  been  proved  and  filed 
with  the  proper  affidavits  of  the  subscribing  witness,  and  of 
the  mortgagee,  in  the  office  of  the  clerk  of  the  County  Court ; 
or  because  the  plaintiffs  had  no  right  to  receive  the  mort- 
gage from  David  Macdougall  because  he  was  insolvent,  or 
on  the  eve  of  insolvency. 

By  Con.  Stats  of  U.  C.  cap.  45,  sees.  1,  2  &  3,  it  is  pro-^ 
vided  that  every  mortgage  of  goods  and  chattels,  not  accom- 
panied by  an  immediate  delivery,  and  an  actual  and  con- 
tinued change  of  possession  of  the  things  mortgaged,  shall, 
within  five  days  from  the  execution  thereof,  be  registered  in 
the  office  of  the  clerk  of  the  County  Court  of  the  county 
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where  the  mortgagor  resides,  and  also  with  the  affidavit  of 
the  mortgagee  or  his  agent,  if  such  agent  be  aware  of  all  the 
circumstances  connected  therewith  and  properly  authorized 
in  writing  to  take  such  mortgage,  (in  which  case  a  copy  of 
such  authority  shall  be  registered  therewith).  Such  affidavit, 
whether  of  the  mortgagee  or  his  agent,  shall  state  that  the 
mortgagor  is  justly  and  truly  indebted  to  the  mortgagee  in 
the  sum  mentioned  in  the  mortgage ;  that  it  was  executed 
in  good  faith  and  for  the  express  purpose  of  securing  the 
payment  of  money  justly  due,  or  accruing  due,'  and  not  for 
the  purpose  of  protecting  the  goods  and  chattels  mentioned 
therein  against  the  creditors  of  the  mortgagor,  or  preventing 
them  from  obtaining  payment  of  any  claim  against  him. 
Then  follows  the  third  section,  which  declares  that  in  case 
such  mortgage  and  affidavits  be  not  registered  as  provided, 
the  mortgage  shall  be  absolutely  null  and  void  as  against 
creditors  of  the  mortgagor,  and  against  subsequent  purchasers 
or  mortgagees  in  good  faith  for  valuable  consideration. 

The  only  objection  on  this  point  and  in  reference  to  this 
statute  is,  that  the  affidavit  of  the  indebtedness  of  the  mort- 
gagor, and  that  the  mortgage  was  executed  in  good  faith, 
was  made  by  the  president  of  the  bank,  and  that  it  is  not 
accompanied  by  the  proper  authority  in  writing  to  enable 
him,  as  the  agent  of  the  bank,  to  take  the  mortgage  security. 

By  Prov.  Stat.  (28  Yic.  cap.  160),  the  act  amending  the 
charter  of  the  Bank  of  Toronto,  sec.  8,.  it  is  enacted  that  for 
the  management  of  the  affairs  of  the  bank  there  shall  con- 
tinue to  be  seven  directors  annually  elected  by  the  share- 
holders, and  at  the  first  meeting  after  their  election  the 
directors  shall  choose  out  of  their  number  a  president  and 
vice-president.  Each  director  is  to  own  not  less  than  twenty 
shares  of  the  capital  stock  of  the  bank. 

When  the  president  of  the  bank  takes  a  mortgage  of  this 
kind  for  and  in  the  name  of  the  bank,  he  does  not  act 
as  an  agent :  he  is  exercising  the  corporate  powers  of  the 
institution  in  the  only  way  in  which  they  can  be  exercised 
at  all :  he  acts  directly  and  in  chief,  and  not  by  delegation. 
The  metaphysical  body  never  can  in  fact  act ;  but  as  it  does 
act  in  contemplation  of  law,  its  functions  must  be  performed 
through  the  instrumentality  of  others ;  but  such  others  are 
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no  more  agents  in  the  proper  acceptation  of  the  term,  than 
the  amanuensis  who  writes  the  name  of  another  in  his  pre- 
sence and  at  his  request,  or  who  takes  hold  of  the  hand  and 
guides  the  movements  of  the  marksman,  is  an  agent.  In 
both  these  cases  the  principals  are  acting  for  themselves, 
but  through  the  co-operation  of  some  one  else  actually  pre- 
sent; and  so  it  may  be  said  that  the  president  or  other 
principal  officer  of  a  corporation  acts  in  like  manner  for  the 
body  corporate  which  he  represents.  As,  therefore,  the  mort- 
gage was  not  taken  by  an  agent,  there  was  no  appointment 
in  writing  such  as  is  referred  to  in  the  statute.  If  an  appoint- 
ment had  been  really  required,  the  very  officer  who  acted 
on  this  occasion,  if  he  had  been  allowed  to  act  as  an  agent, 
is  probably  the  person  who  was  competent  to  give,  and 
would  have  given,  the  appointment  to  himself  to  take  the 
mortgage,  a  proceeding  not  likely  to  have  served  any  of  the 
purposes  of  the  statute,  and  a  further  answer  to  the  argu- 
ment of  a  written  appointment  being  necessary  under  circum- 
stances like  the  present.  The  affidavit  of  the  debt  beiug 
justly  and  truly  due,  and  in  other  respects  according  to  the 
statute,  having  been  made  by  the  very  officer  representing 
and  acting  for  the  bank  in  taking  the  mortgage,  may  pro- 
perly be  considered  as  the  affidavit  of  the  mortgagee,  made 
in  the  only  way  the  mortgagee  could  make  the  affidavit, 
namely,  through  its  administrative  officer,  and  so  in  that 
respect  the  requirements  of  the  statute  are  complied  with. 

Both  of  my  learned  brothers  have  arrived  at  this  conclu- 
sion as  to  the  affidavit  made  and  annexed  to  the  bill  of  sale 
substantially  complying  with  the  requirments  of  the  statute. 
Though  not  being  able  to  see  the  matter  so  clearly  as  they 
do,  I  am  not  prepared  to  dissent  from  the  conclusions  they 
have  arrived  at  on  this  point,  and  we  are,  therefore,  all  of 
opinion  that  the  objection  raised  as  to  the  form  and  mode 
of  making,  and  the  person  by  whom  the  affidavit  was  made, 
must  fail. 

As  to  the  question  raised  by  the  rule,  that  the  mortgage 
was  void  under  Con.  Stat.  U.  C.  ch.  26,  sec.  18,  because  the 
mortgagor  was  insolvent  or  on  the  eve  of  insolvency,  and 
was  executed  with  intent  to  give  the  plaintiffs  a  priority  over 
the  other  creditors  of  the  mortgagor,  or  to  defeat  or  delay 
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his  creditors,  we  have  recently  had  occasion  to  consider  the 
effect  of  this  section  of  the  statute  in  relation  to  sales  made 
by  persons  on  the  eve  of  insolvency  with  intent  to  defeat  or 
delay  creditors :  Harrison  v.  Tuer  (14  U.  CO.  P.  449) ; 
Gotwalls  v.  Mulholland  (15  U.  C.  0.  P.  63).  In  these  two 
cases  many  of  the  modern  decisions  in  England  on  the  sub- 
ject of  fraudulent  preferences  and  acts  of  Bankruptcy  were 
referred  to,  and  it  will  not  now  be  necessary  again  to  refer 
to  the  authorities  cited  there.  There  have  been  some  few 
cases  not  referred  to  in  either  of  those  judgements  which 
also  relate  to  the  subject ;  some  of  them  decided  since  the 
two  cases  in  our  own  courts.  These  cases  I  have  considered. 
In  Ex  parte  Seals  v.  Baker  (10  L.  Times  1ST.  S.  315),  before 
Lord  Chancellor  "Westbury,  the  bankrupt,  Baker,  had  bought 
goods  from  Seals  to  be  paid  for  at  three  days  after  delivery 
in  cash.  At  the  expiration  of  three  days  after  the  delivery 
«of  the  goods  Baker  said  he  would  be  in  the  receipt  of  money 
in  a  week  afterwards,  and  would  discount  his  own  bill. 
Seals  then  drew  a  Bill  on  Baker  for  the  amount  at  two 
months,  as  Seals  said,  for  further  security.  Seals  never  parted 
with  or  discounted  the  bill,  partly  because  he  did  not  want 
to  use  it,  and  also  because  he,  Baker,  was  to  discount  it. 
Seals  afterwards  purchased  £200  of  cotton  from  Baker,  more 
particularly  to  cover  this  debt.  A  person,  named  Orchard, 
owed  Baker  £24  19s.,  and  at  the  instance  of  Seals,  on  10th 
November,  he  gave  an  order  on  Orchard  to  pay  Seals  the 
amount  of  his  account.  On  taking  the  paper  to  Orchard  he 
hesitated  to  pay  Seals,  on  the  ground  that  he  had  received 
a  letter  from  Tyson  &  Sons,  the  petitioning  creditors,  desir- 
ing him  not  to  pay  it.  Eventually  Orchard  paid  the  money 
to  the  assignee  in  Bankruptcy.  The  bankruptcy  took  place 
on  19th  November,  the  day  on  which  the  bill  accepted  by 
Baker  fell  due.  Seals  applied  to  the  commissioners  to  order 
the  assignees  to  pay  him  this  sum  of  £24  19s.,  which  appli- 
cation the  commissioners  dismissed  with  costs ;  on  which 
Searls  appealed.  For  the  assignees  it  was  argued,  that  the 
taking  the  bill  of  exchange  altered  the  whole  character  of 
the  debt,  which  thus  became  not  payable  until  the  19th  of 
November :  this  transaction  being  on  the  10th  there  could 
have  been  no  pressure,  because  Baker  knew  Seals  had  no 
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right  to  sue :  the  payment  was  of  a  debt  before  it  became 
due,  which  was  an  act  of  fraudulent  preference.  The  Lord 
Chancellor  gave  judgment  allowing  the  appeal.  He  said  the 
question  was  one  of  fact,  whether  the  original  contract  con- 
tinued or  was  varied.  He  went  over  the  facts  shewing  that 
Baker  was  pressed  again  and  again  to  pay  for  the  cotton 
before  the  bill  had  arrived  at  maturity,  and  he  admitted  his 
liability  to  pay,  and  the  appellant  succeeded  in  getting  cotton 
to  the  value  of  £200  towards  covering  the  amount,  and  £22 
worth  from  Norwich  for  the  same  purpose,  and  the  order 
for  the  payment  of  money  from  Orchard,  all  before  the 
bill  matured.  The  order  having  been  delivered  on  pressure 
when  the  claim  was  actually  due,  he  held  there  was  no 
fraudulent  pressure. 

In  re.  Samuel  LiTbhurn,  in  the  Court  of  Bankruptcy, 
before  Lynch,  J.,  reported  in  12  Law  Times,  N".  S.  p.  209, 
many  of  the  late  authorities  are  discussed  as  to  the  effect  of 
an  assignment  of  all  a  debtor's  effects  being  an  act  of  bank- 
ruptcy when  made  for  a  pre-existing  debt,  and  the  learned 
judge  concludes  his  judgment  as  follows  :  "  In  all  the  cases 
the  real  question  is  as  to  the  dealing :.  is  it  such  as  if  acted 
on  must  stop  the  trade  and  produce  insolvency  as  to  other 
creditors,  and  so  necessarily  defeat  and  delay  creditors  ?  In 
this  case,  is  there  any  doubt  of  the  necessary  result  of  this 
deed,  the  plain  and  contemplated  result,  namely,  that  the 
bankrupt  would  be  put  out  of  trade  in  hopeless  insolvency, 
and  the  chargeant  be  alone  protected;  while  all  his  other 
creditors  would  be  delayed  and  defeated  ?  *  *  *  *  I, 
therefore,  hold  that  this  was  a  dealing  with  the  property  so 
as  necessarily  to  defeat  and  delay  the  creditors ;  that  this 
was  its  necessary  and  palpable  consequence,  and  that  charge- 
ant, as  well  as  the  bankrupt,  must  have  known  of  this 
necessary  result.  On  these  grounds  I  hold  that  the  execu- 
tion of  this  deed  was  an  act  of  bankruptcy,  and  that  all  the 
property  dealt  with  by  it  has  passed  to  the  assignees." 

Bills  et  al.  Assignees  v.  Smith  (12  L.  Times,  K  S.  22) 
is  the  last  reported  case  in  England  I  have  met  with,  and 
Chief  Justice  Cockburn  gives  a  long  and  able  judgment  on 
the  subject  of  fraudulent  preference  on  the  part  of  an  in- 
solvent before  bankruptcy.    In  that  case  the  brother  of  the 
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bankrupt  was  applied  to  before  the  act  of  bankruptcy,  but 
whilst  he  was  insolvent,  for  a  loan.  The  brother  said  he 
had  not  the  money,  but  could  procure  it  from  his  bankers 
on  pledging  himself  to  repay  it  on  a  particular  day.  The 
bankrupt  named  a  day  on  which  he  would  repay  it.  His 
brother  procured  the  money  from  his  bankers  on  security, 
and  on  undertaking  to  repay  it  on  the  day  named.  The 
money  was  paid  by  the  bankrupt  to  his  brother  on  the  day 
named  without  pressure,  the  bankrupt  being  at  the  time  in 
embarrassed  circumstances.  In  an  action  by  the  bankrupt's 
assignees  to  recover  the  money,  as  paid  by  way  of  fraudu- 
lent preference,  the  judge  left  it  to  the  jury  as  a  question  of 
fact,  whether  at  the  time  of  the  payment  the  bankrupt 
contemplated  bankruptcy,  and  told  them  if  he  did  the 
assignees  were  entitled  to  recover;  but  if,  though  aware 
that  bankruptcy  was  unavoidable,  he  paid  the  debt  simply 
in  discharge  of  the  obligation  he  had  entered  into  to  pay  it 
on  a  given  day,  without  intending  to  give  a  preference  to 
his  brother  at  the  expense  of  the  rest  of  his  creditors,  the 
payment  would  not  be  a  fraudulent  preference.  It  was 
held  the  direction  was  right. 

In  giving  judgment,  the  Chief  Justice,  referring  to  the 
argument,  said :  "  On  the  part  of  the  plaintiffs  it  was  con- 
tended that  the  payment  having  been  made  by  the  bank- 
a'upt  without  any  application  from  the  defendant,  must  be 
taken  to  have  been  purely  voluntary  on  his  part ;  and  it 
was  urged  that  as  the  effect  of  such  a  payment  must  ne- 
cessarily be  to  prevent  the  ratable  distribution  of  his  effects 
-among  his  creditors,  and  so  to  defeat  the  bankrupt  law, 
and  as  a  man  must  be  taken  to  intend  that  which  is  the 
necessary  consequence  of  his  acts,  a  payment  made  spon- 
taneously bj  a  debtor  on  the  eve  of  bankruptcy,  must 
necessarily  be  a  fraudulent  preference.  *  *  *  In  effect, 
the  argument  for  the  plaintiff  comes  to  this,  that  no  pay- 
ment made  by  a  debtor  on  the  eve  of  bankruptcy  out  of  a 
fund,  which  otherwise  would  be  distributable  amongst  his 
creditors,  without  a  demand  from  the  particular  creditor, 
would  be  other  than  a  fraudulent  preference.  We  are  un- 
able to  assent  to  this  proposition.  *  *  *  For  it  must 
be  borne  in  mind  that  the  true  question  in  all  these  cases 
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is;  whether  the  intention  with  which  the  payment  was  made 
was  to  defeat  the  operation  of  the  bankrupt  law.  It  is  this 
intention  to  act  in  fraud  of  the  law  which  stamps  the  pre- 
ference of  the  particular  creditor,  however  morally  honest, 
with  the  character  of  fraud.  It  may  not  be  unimportant 
to  observe  how  the  law  as  to  fraudulent  preference  has 
arisen.  The  statutes  relating  to  bankruptcy  contained  no 
provision  invalidating  payments  made  prior  to  the  Act  of 
Bankruptcy,  but  the  courts,  from  the  time  of  Lord  Mans- 
field, held,  that  if  a  trader  in  contemplation  of  bankruptcy, 
with  a  view  to  evade  the  bankrupt  law,  prefer  a  particular 
creditor  to  the  detriment  of  the  rest,  such  a  preference  was 
a  fraud  upon  the  law,  and  the  transaction  could  not  stand. 
Lord  Ellenborough,  in  Crosby  v.  Grouch  (2  Camp.  166), 
says  that  this  was  an  excressence  on  the  bankrupt  laws,  and 
that  in  his  opinion  the  cases  had  gone  far  enough,  and  ought 
not  to  be  extended  further.  Be  this  as  it  may,  the  inten- 
tion of  the  party  making  the  payment  to  defeat  the  law 
was  always  considered  a  cardinal  point  on  which  the  whole 
question  turned.  '  "When  an  act  is  done  which  is  right  to 
be  done,'  says  Lord  Mansfield,  in  Hannan  v.  Fisher  (Camp. 
123),  by  which  of  course  he  means  right  irrespectively  of 
the  bankrupt  law,  '  and  the  single  motive  is  not  to  give  an 
unjust  preference,  the  creditor  will  have  a  preference.'  6  A 
Bankrupt,'  says  Heath,  J.,  in  Hartshorn  v.  Slodden  (2  B. 
&  P.  585),  has  the  disposition  of  his  property  till  the  mo- 
ment when  he  commits  an  act  of  bankruptcy,  and  unless 
he  disposes  of  it  in  fraude  legis  his  transfer  will  be  good. 
Fraud  changes  the  complexion  of  things  both  in  civil  and 
criminal  cases.'  It  is  with  reference  to  the  intention  and 
motives  of  the  party  making  the  payment  that  the  fact  of 
threats  or  importunity  on  the  part  of  the  creditor  becomes, 
in  the  majority  of  cases,  a  matter  of  such  importance.  ISTot 
indeed  that  the  hostile  attitude  will  of  itself  legalise  the 
payment,  if  the  debtor  was  uninfluenced  thereby,  and  the 
payment  was  made  voluntarily  by  the  debtor,  and  with  a 
view  to  prejudice  his  other  creditors  :  Cook  v.  Rogers.  The 
pressure  of  the  creditor  becomes  material,  because,  as  it  is 
said  by  Lord  Ellenborough  in  Crosby  v.  Crouch,  '  his  de- 
mand repels  the  presumption  that  the  bankrupt,  on  the  eve 
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of  bankruptcy,  made  a  distinction  amongst  his  creditors, 
and  spontaneously  favoured  one  of  them  to  the  prejudice  of 
the  rest.2  The  pressure  of  the  particular  creditor  does  not 
make  the  payment  any  the  less  contrary  to  the  policy  of 
the  bankrupt  law,  which  seeks  to  ensure  the  ratable  dis- 
tribution of  the  insolvent  trader's  assets,  but  which  distribu- 
tion is  defeated  by  the  payment  to  the  single  creditor, 
whether  importunate  or  not.  Neither  can  it  be  said  that 
pressure  operates  to  compel  payment  by  the  debtor  ;  for 
the  latter,  if  he  knows  that  bankruptcy  is  inevitable,  must 
also  know  that  it  will  protect  his  property  and  his  person 
against  the  individual  condition.  The  effect  of  pressure, 
therefore,  in  legalizing  the  payment,  is  only  that  it  rebuts 
the  presumption  of  an  intention  on  the  part  of  the  debtor 
to  act  in  fraud  of  the  laws,  from  which  fraudulent  intention 
alone  arises  the  invalidity  of  the  transaction.  *  *  * 
The  question  whether  an  intention  to  defeat  the  law  and  to 
prevent  the  due  distribution  of  his  assets  existed  in  the 
mind  of  the  trader  in  handing  over  the  portion  of  them  in 
question  to  the  creditor,  is  one  of  fact  for  the  jury" 

The  whole  judgment  may  be  referred  to  as  the  latest 
exposition  of  the  law  on  the  subject  of  fraudulent  prefer- 
ence :  many  cases  are  referred  to  in  it  on  the  subject.  The 
language  of  Baby,  J.,  in  Hunt  v.  Mortimer ',  is  referred  to, 
and  seems  appropriate  to  the  case  before  us :  "  The  ques- 
tion of  fraudulent  preference  depends  on  what  passes  in  the 
mind  of  the  party  making  the  payments  at  the  time  they 
are  made.  If  he  acts  in  pursuance  of  a  contract  or  engage- 
ment, or  otherwise,  under  such  circumstances  that  he  cannot 
have  a  choice,  the  payments  are  evidently  not  the  result  of 
preference." 

The  question  of  the  intent  with  which  the  mortgage  or 
transfer  was  given,  was  one  for  the  jury,  and  it  is  not  con- 
tended they  were  mis-directed  on  the  point  further  than  that 
the  threat  of  a  prosecution  was  referred  to  as  shewing  that  the 
instrument  was  not  made  with  the  intent  to  defeat  or  delay 
creditors,  or  to  give  plaintiffs  a  preference  over  the  other 
creditors  of  the  mortgagor.  The  cases  shew  that  the  influ- 
ences acting  on  the  mind  of  the  mortgagor  inducing  him  to 
make  the  instrument,  are  proper  to  go  to  the  jury  to  enable 
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them  to  decide  on  the  intent ;  and  it  wonld  have  been  wrong 
for  the  judge  not  to  have  allowed  the  kind  of  pressure  under 
which  the  instrument  was  executed,  to  be  shewn. 

As  to  the  exception  taken  to  the  learned  judge  leaving  the 
case  to  the  jury  on  the  equities  between  the  parties,  instead 
of  charging  them,  that,  if  the  execution  debtor  was  in  insol- 
vent circumstances  when  he  gave  the  mortgage,  the  same 
was,  under  the  circumstances  shewn  in  evidence,  void ;  if 
he  had  told  the  jury  hot  to  consider  if  the  mortgage  was 
given  with  intent  to  delay  or  defeat  creditors,  or  with  intent 
of  giving  plaintiffs  a  priority,  then  there  would  have  clearly 
been  misdirection ;  but  I  understand  that  question  was 
expressly  left  to  the  jury.  What  the  learned  judge  said 
was,  that  as  both  parties  had  addressed  them  on  the  equities 
of  the  case,  he  should  not  withdraw  that  from  them.  I  do 
not  understand  that  he  told  them  to  decide  according  to 
the  equity  of  the  'case  without  regard  to  the  law  and  facts. 
After  the  counsel  on  both  sides  have  laboured,  through  the 
whole  case,  to  shew  that  in  equity  each  is  entitled  to  a 
verdict,  it  would  be  of  little  practical  use  for  the  judge  to 
tell  the  jury  he  would  withdraw  the  equities  from  them. 

If  there  was  evidence  to  go  to  the  jury  on  the  question  of 
fact,  whether  this  transfer  was  made  with  intent  to  delay  or 
hinder  creditors,  or  to  give  plaintiffs  a  preference  or  priority 
over  them,  they,  under  the  authorities,  were  the  proper  tribu- 
nal to  decide  that  fact,  and  we  ought  not  to  disturb  their 
verdict  unless  there  was  some  misdirection  on  some  point  of 
importance  influencing  the  verdict  of  the  jury.  I  fail  in  the 
questions  raised  on  this  part  of  the  case  to  see  any  misdirec- 
tion :  the  verdict  must,  therefore,  stand. 

As  between  the  plaintiffs  and  defendant  it  would  seem 
that  the  verdict  would  not  work  much  injustice ;  for  the 
defendant  was  relieved  (by  the  proceeds  of  two  of  the  notes 
covered  by  the  mortgage)  from  liabilities  on  account  of  the 
mortgagor  to  the  amount  of  over  two  thousand  dollars,  and 
the  defendant  was,  through  a  judgment  obtained  by  the 
voluntary  act  of  the  mortgagor  without  much  apparent 
pressure,  endeavouring  to  obtain  a  preference -of  the  very 
kind,  which  he  now  complains  the  plaintiffs  have  improperly 
obtained  in  fraud  of  the  act  of  Parliament. 
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The  plaintiffs,  however,  in  the  course  they  took  were  only 
endeavoring  to  put  themselves  in  the  position  of  being 
secured  in  another  form  as  to  a  debt  contracted  by  the  mort- 
gagor, on  the  clear  understanding  that  they  were  to  have 
the  security  of  this  defendant  himself  for  a  considerable 
portion  of  the  amount,  and  that  of  another  brother  of  the 
defendant  for  the  remaining  portion. 

Under  the  circumstances  of  this  case,  if  there  are  any 
facts  to  be  considered  by  the  jury  under  which  they  would 
be  at  liberty  to  enquire,  whether,  as  between  these  two  par- 
ties, the  conduct  of  the  plaintiffs  was  to  carry  out  a  fraudu- 
lent intent  or  not,  there  is  little  doubt  they  would  view 
everything  most  favourably  for  the  plaintiffs ;  and  if  the 
case  should  go  to  another  jury  on  the  mere  question  of  fact 
and  intention,  there  can  hardly  be  a  doubt  that  the  verdict 
would  again  be  for  the  plaintiffs. 

"We  think  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


Ingalls  et.  al.  v.  Rexd. 

Administration — Sale  of  intestate's  lands  under  fi.  fa.  against  administrator  of 
administratrix — Estoppel — Statute  limitations — Con.  Stats.  U.  C.c.  73. 

An  administrator  of  an  administratrix  has  no  authority  to  act  for,  and  cannot 
represent  the  intestate,  but  an  administrator  de  bonis  non  must  be  appointed 
to  the  original  estate ;  and  a  sale  by  the  sheriff  of  lands  belonging  to 
the  intestate  under  af.fa.  issued  on  a  judgment  against  the  administrator 
of  the  administratrix  of  the  intestate  is  nugatory,  and  will  pass  no  estate  to 
the  purchaser  of  the  lands.  But  in  this  case,  on  ejectment  by  the  plain 
tiffs,  the  sons-in-law  and  daughters  of  the  intestate,  to  recover  possession 
of  lands  sold  under  such  circumstances,  it  having  appeared  that  the  for- 
mer, being  tenants  for  life  of  an  estate  of  freehold  in  said  lands,  and  so 
enticed  to  dispose  of  the  same,  and  bind  the  lands  to  that  extent,  uncon- 
trolled by  their  wives  both  by  the  common  law,  and,  according  to  the 
evidence,  by  Con.  Stats.  U.  C.  ch.  73,  had  concurred  in  and  in  fact  suggested 
and  urged  the  sale  in  question  for  their  own  benefit,  even  indicating  the 
mode  in  which  it  should  be  effected ;  that  the  party,  (a  creditor  of  the 
estate  of  the  intestate,  the  ancestor  of  the  plaintiffs)  for  whose  benefit  the 
intended  conveyance  on  such  sale  was  made,  had  changed  his  position,  and 
had  assigned  the  judgment,  under  which  the  sale  took  place,  for  the  benefit 
of  one  of  the  male  plaintiffs,  and  at  his  request ; — 

Held,  that  these  were  acts  constituting  such  an  estoppel  in  pais  as  barred  the 
male  plaintiffs,  particularly  after  the  lapse  of  nearly,  if  not  quite,  twenty 
years,  from  disputing  the  validity  of  said  conveyance,  and  that  the  bar  was 
not  removed  by  their  having  joined  their  wives  with  them  in  the  action, 
in  which  the  validity  of  such  conveyance  was  questioned. 

Semble,  that  there  was  no  evidence  of  conduct  on  the  part  of  the  female 
plaintiffs  to  establish  an  estoppel  against  them,  and  that  on  the  death  of 
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their  husbands  the  only  estoppel  created  would  cease  to  operate  against 
them. 

Held,  also,  that  the  Statute  of  Limitations  would,  after  the  expiration  of  more 
than  twenty  years  from  the  accrual  of  the  husband's  right  to  make  an 
entry  or  bring  an  action  operate  as  a  bar,  as  long  as  the  coverture  lasted, 
to  any  action  by  "husbands  and  wives  jointly. 

This  was  an  action  of  ejectment  to  recover  the  possession 
of  the  undivided  three-fourths  of  Lot  Eo.  22,  fronting  on 
the  river  Thames,  in  the  township  of  Harwich,  in  the 
county  of  Kent,  containing  300  acres,  more  or  less. 

The  female  plaintiffs  claimed  title  as  heiresses-at-law  of 
Frederick  Arnold,  who  died  seised  of  the  lands. 

The  defendant  defended  for  the  whole  land  claimed ; 
and,  besides  denying  the  plaintiffs'  title,  asserted  title  in 
Iiimself,  by  the  possession  of  himself  and  of  those  under 
whom  he  claimed. 

He  also  claimed  as  the  grantee  of  William  D.  Eberts  and 
Walter  Eberts,  who  conveyed  to  him  by  deed,  dated  20th  of 
February,  1846,  who  were  the  grantees  of  Duncan  McGregor 
and  J ohn  Prince,  the  grantees  of  the  Sheriff  of  the  Western 
District. 

The  cause  was  tried  before  the  Chief  Justice  of  the 
Queen's  Bench,  at  the  last  fall  assizes  held  at  Chatham, 
when  a  verdict  was  found  for  the  plaintiffs  Ingalls  and 
wife  and  Lamond  and  wife,  for  one  undivided,  half. 

In  Michaelmas  Term  last,  Becker,  Q.  C,  for  the  defen- 
dant, obtained  a  rule  nisi,  calling  on  the  plaintiffs  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  granted : 

1.  For  the  rejection  of  evidence  by  the  learned  Chief 
Justice,  tendered  at  the  trial  for  the  defendant,  shewing  the 
assent  of  all  the  plaintiffs  to  the  sale  of  the  land  in  question 
in  this  cause  to  the  sheriff's  vendee. 

2.  For  the  misdirection  of  the  learned  Chief  Justice  in 
directing  the  jury  that  the  assent  of  the  husbands  of  the 
said  co-heiresses  to  such  sale  was  not  sufficient,  and  that 
nothing  which  the  husbands  could  do  would  defeat  the  right 

*   of  possession  of  their  wives. 

3.  That  the  Chief  Justice  should  not  have  allowed  the 
plaintiffs  to  take  exception  at  the  trial  to  the  sheriff's  sale, 
or  any  proceeding  or  matter  connected  with  the  same, 
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but  that  he  should  have  held  them  estopped  from  so  ex- 
cepting. 

4.  That  the  verdict  was  contrary  to  law  and  evidence  in 
this,  that  from  the  facts  proved,  and  from  -the  documents 
and  proceedings  which  were  given  in  evidence,  the  defen- 
dant should  have  obtained  a  verdict  in  his  favour. 

The  notes  of  the  learned  Chief  Justice  stated  in  substance 
f  the  following  facts : 

"  It  was  admitted  that  Frederick  Arnold  died  seised  and 
intestate,  in  1823 ;  that  Eve  Ingalls,  Sarah  JET.  Lamond, 
and  Maria  Louisa  Smith,  were  three  of  his  daughters  and 
co-heiresses ;  that  Eve  married  Ingalls  in  1832,  and  Sarah 
married  Lamond  in  1833;  that  Mrs.  Ingalls  was  born  in 
1812,  and  Mrs.  Lamond  in  1815. 

"  The  evidence  for  the  defence  was  as  follows  :  Patent  to 
M'Kergan  of  the  land,  and  deed  from  M'Kergan  to  Frede- 
rick Arnold  produced :  exemplification  of  judgment :  Dun- 
can McGregor  and  Martha  McGregor,  executor  and  exec- 
utrix of  John  McGregor  v.  Christopher  Arnold  and  Duncan 
McGregor,  administrators  de  bonis  non  of  Frederick  Arnold, 
entered  22nd  December,  1841,  for  £1,003  10*.'  10^.,  on  sci. 
fa.  on  a  former  judgment  against  Christopher  Arnold  and 
Duncan  McGregor,  administrators  de  bonis  non,  in  assump- 
sit; judgment  on  sci.  fa.  by  default. 

"  George  W.  Foote  said :  '  I  was  sheriff  of  Kent  in  1842, 
43,  44.  I  executed  the  deed  shown  me,  dated  23rd  Jan- 
uary, 1844.  I  received  the  fi.  fa.  against  lands  mentioned 
in  the  deed,  and  advertised  the  lot  mentioned  in  it :  Colonel 
Prince  was  the  purchaser.  I  executed  the  deed  to  him  for 
Lot  No.  22,  on  the  river  Thames,  in  Harwich.  I  think  I 
delivered  the  fi.  fa.  to  Col.  Prince  after  the  sale  :  I  have 
never  seen  it  since.  There  had  been  &fi.  fa.  against  goods 
returned  nulla  bona.  Col.  Prince  acted  for  all  parties.  I 
prove  the  signature  of  the  four  parties  to  a  deed  shown  to 
me,  dated  20th  February,  1846,  from  Prince  of  the  first 
part  and  Duncan  McGregor  of  the  second  part,  to  W.  D. 
Eberts  and  Walter  Eberts  of  the  third  part,  of  the  lot  in 
question  in  fee  (registered).  I  prove  the  signature,  also,  of  W. 
D.  Eberts  and  Walter  Eberts  to  deed,  dated  15th  April,  1846, 
to  the  defendant,  of  the  same  land,  consideration  £450.' 
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u  Exemplication  of  writ  against  goods,  and  sheriff's 
return  thereto. 

66  Duncan  McGregor  :  6 1  am  son  of  John  McGregor,  and 
one  of  his  executors,  who  brought  the  action  :  knew  Fred- 
erick Arnold :  knew  he  was  indebted  to  my  father  in  about 
£600  :  after  my  father's  death  steps  were  taken  to  recover 
it :  I  made  an  arrangement  with  Col.  Prince  that  I  was  to 
take  the  farm  in  question  in  payment  of  this  debt :  Ingalls 
said  to  me  lie  wanted  to  have  the  matter  settled :  I  did  get 
possession  by  a  deed  from  Col.  Prince:'  [looks  at  some 
letters]  '  these  are  in  Ingalls'  writing,  except  one,  which  is 
Lamond's  writing :  all  addressed  to  Col.  Prince  :  1st.  Nov. 
15th,  1841 ;  2nd.  June  9th,  1842  ;  3rd.  June  18th,  1842  ; 
4th.  March,  19th,  1842;  5th.  September  15th,  1842;  all 
these  from  Ingalls :  the  one  from  Lamond,  18th  February, 
1841 '  [none  read  as  yet]  :  6  Col.  Prince  was  acting  for  Ingalls 
and  Lamond  :  I  don't  know  whether  he  acted  for  any  of  the 
other  plaintiffs:  he  acted  also  for  me:  I  was  to  have  the 
property  for  the  debt,  and  I  discharged  the  debt :  Col.  Prince 
acted  for  me  as  executor  for  my  father,  and  I  suppose  as  the 
executor  of  my  father :  the  land  was  part  of  the  Arnold 
estate :  the  oldest  daughter  of  Arnold  was  married  to  one 
Hartley :  she  is  dead :  she  left  two  children  still  living :  I 
know  Mary  Louisa  Smith :  knew  her  before  she  was  mar- 
ried:  she  is  a  daughter  of  Frederick  Arnold.' 

"  Cross-examined : — '  I  was  one  plaintiff  in  the  suit  to 
recover  the  debt  of  Arnold.  I  became  one  of  the  adminis- 
trators of  Mrs.  Arnold,  widow  of  Frederick  Arnold  :  Chris- 
topher Arnold  was  the  other  administrator.' 

"  Ee-examined  : — '  She  had  goods  and  chattels  left  her  by 
her  husband :'  [Mr.  Beecher  asks  to  whose  estate  he  was 
appointed  and  acted  as  administrator :  I  refuse,  because 
the  letters  of  administration  are  the  best  evidence.  Mr. 
Boaf  is  called  on  to  produce  these  letters  :  he  does  not  pro- 
duce them]  :  witness  says,  6  I  gave  them  to  Col.  Prince.' 

"  Letters  of  9th  June,  1842,  and  of  15th  September,  read  : 
The  assignment  of  the  judgment  on  the  sci.fa.  produced, 
dated  28th  February,  1844,  from  Duncan  McGregor,  surviv- 
ing executor  of  John  McGregor,  deceased,  to  J ohn  Prince, 
produced  by  plaintiff :  there  is  on  it  a  memorandum  signed 
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by  Col.  Prince :  [assignment  read.  Mr.  Boaf  admits  Prince's- 
handwriting,  but  objects  to  memorandum  being  read.  Mr. 
Beecher  does  not  read  it.  I  offered  to  receive  it  at  Mr. 
Beecher's  peril.] 

"  W.  Crandell :  £I  heard  conversations  between  Frederick 
Arnold  and  his  wife  and  brother :  he  spoke  of  the  debt  due 
to  J ohn  McGregor :  he  said  he  could  not  make  a  will  himself 
and  must  leave  it  to  his  wife  and  brother  to  settle ;  that 
the j  must  do  the  best  they  could.' 

"  David  Sherman  :  £  I  know  the  plaintiffs :  had  conversa- 
tion with  Mrs.  Ingalls :  she  said  she  was  perfectly  satisfied 
with  the  arrangement  that  had  been  made  between  her  hus- 
band, Col.  Prince,  and  Mr.  McGregor;  that  they  would 
rather  that  than  that  the  whole  of  the  lands  should  be  subject 
to  be  sold.  I  knew  Beardsly :  he  married  the  plaintiff,  Mary 
Louisa  Smith :  I  can't  tell  where  he  is :  I  heard  two  or  three 
years  ago  he  was  in  the  Penitentiary  for  forgery.' 

"  Cross-examined :  6  I  heard  this  as  to  Beardsly  from  Mr. 
Ingalls:  my  conversation  with  Mrs.  Ingalls  was  between 
1840  and  1843 :  it  took  place  at  Ingall's  house :  don't 
remember  who  was  present  except  the  family :  I  remember 
nothing  else  of  the  conversation.' 

"  Christopher  Arnold,  jun. :  £  I  knew  Dr.  Lamond  and 
Ingalls.  I  heard  my  father  and  Ingalls  talking :  my  father 
told  Ingalls  that  McGregor  was  willing  to  take  this  lot  for 
the  debt  if  he  could  get  a  good  title :  Ingalls  said  he  was 
perfectly  willing  it  should  be  done ;  and  they  spoke  of  its. 
being  sold  under  the  judgment  and  execution  by  the  sheriff. 
I  knew  Dr.  Beardsly,  and  I  saw  him  and  Mary  Louisa  Arnold 
once  or  twice  or  oftener  at  my  house :  they  passed  as  man 
and  wife  :  afterwards  they  went  to  Michigan  and  he  came 
back  to  my  house  on  one  occasion.' 

"  Silas  Willeston  :  '  I  knew  the  Arnold  family :  heard  them 
all  talking  about  the  lot ;  about  its  being  sold  to  satisfy  the 
debt :  I  never  heard  that  they  were  otherwise  than  perfectly 
satisfied :  this  was  after  the  sale :  I  have  heard  that  Beardsly  is 
now  in  the  States :  I  heard  that  he  was  married  in  Michigan 
to  Mary  Louisa  Arnold.' 

"  Samuel  Fields :  '  I  knew  Dr.  Beardsly :  he  married  Mary 
Louisa  Arnold :  they  were  married  in  Canada :  I  heard  of 
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him  last  week  from  his  daughter,  a  daughter  also  of  Mary 
Louisa,  that  he  was  in  Illinois.' 
"  Reply  : — Mr.  Roaf  objects, 

<  1.  No  proof  of  twenty  year's  possession :  I  agree  with 
him. 

■  2.  Defendants  claim  by  title  derived  from  the  sheriff's 
deed :  this  fails  because  it  appears  to  be  founded  on  a  judg- 
ment against  Christopher  Arnold  and  Duncan  McGregor, 
administrators  of  the  goods,  &c,  of  Frederick  Arnold, 
deceased,  remaining  unadministered  in  the  hands  of  Eliza- 
beth Arnold,  decased.  Non  constat,  they  were  administra- 
tors of  Frederick  Arnold  :  the  judgment  is  by  nil  dicunt. 

6  This  judgment  is  invalid  to  affect  the  title  of  the  heir,  as 
Duncan  McGregor  is  both  plaintiff  and  defendant ,  non  con- 
stat, there  was  any  fi.  fa.  against  the  goods  of  Frederick 
Arnold.  The  writ  produced  is  against  the  goods  of  Eliza- 
beth Arnold,  deceased,  which  were  of  the  goods  of  Frederick 
Arnold  in  her  hands.  It  does  not  warrant  the  sale  of  any 
goods  but  such  as  were  her  own,  and  had  been  those  of 
Frederick  Arnold ;  and  that  these  goods  were  in  the  hands 
•of  Christopher  Arnold  and  Duncan  McGregor,  as  admin- 
istrators of  the  goods  which  were  of  Elizabeth  Arnold, 
which  does  not  follow  the  judgment. 

'  No  evidence  of  writ  against  lands :  the  only  evidence  is  a 
jprozcipe  for  a  fi.  fa.  against  lands,  and  the  recital  in  the 
sheriff's  deed,  which  he  contends  is  insufficient  :  it  recites 
a  writ  against  the  lands  of  Elizabeth  Arnold,  which  were  of 
the  lands  of  Frederick  Arnold  at  the  time  of  his  death  in 
the  hands  of  Christopher  Arnold  and  Duncan  McGregor, 
administrators  of  the  lands  which  were  of  Elizabeth  Arnold  ; 
and  the  debt  recited  in  the  fi.  fa.  is  for  not  performing 
certain  promises  and  undertakings  of  Elizabeth  Arnold,  in 
her  lifetime,  as  administratrix. 

'  Gardiner  v.  Gardiner  is  contrary  to  a  recent  decision  in 
the  Privy  Council,  which  she^s  lands  cannot  be  sold  on  a 
■judgment  against  an  executor  or  administrator.' 

"  Beclier : — '  Not  necessary  to  produce  letters  of  adminis- 
trator de  bonis  non.  As  to  McGregor  being  plaintiff  and 
defendant,  he  is  so  in  absolutely  diverse  characters,  and 
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there  is  a  co-administrator,  who  is  not  open  to  these  objec- 
tions. 

'  There  is  afi.fa.  against  the  goods  of  Frederick  Arnold's 
estate,  though'  clumsily  worded,  and  it  sufficiently  follows 
the  judgment. 

'  As  to  the  promise  being  by  the  administratrix,  it  must  be 
implied  that  her  promise  was  only  implied  from  the  indebt- 
edness of  the  intestate.'  " 

The  learned  judge  wished  to  reserve  all  these  questions, 
directing  a  verdict  for  the  plain  tiffs,  with  leave  to  the  defen- 
dant to  move  to  enter  a  nonsuit. 

Becker  refused,  and  said  that  he  preferred  the  judge 
should  rule. 

Roaf  stated  that  he  would  not  reply,  and  the  judge  ex- 
pressed his  views,  after  which  Becker  claimed  the  right  to 
sum  up  the  evidence,  and  did  so,  and  arguing  that  the 
plaintiffs  were  precluded  by  acquiescence  and  agreement  in 
the  sale  and  conveyance  under  the  judgment  and  execution. 
The  whole  of  the  argument  was  founded  on  the  assumption 
that  the  judgment  and  writ  were  valid,  and  the  sale  and 
conveyance  good. 

The  Chief  Justice  summed  up,  directing  that  there  was 
no  judgment  or  writ  in  evidence  to  warrant  and  sustain  the 
sheriff" 's  sale,  and  so  as  to  divest  the  estate  out  of  the  heirs 
of  Frederick  Arnold,  and  directed,  as  to  an  undivided  half, 
in  favour  of  Ingalls  and  wife  and  Lamond  and  wife. 

Roaf  submitted  to  a,  nonsuit  as  to  Mary  Louisa  Smith. 

Verdict  as  to  one  undivided  half  for  plaintiffs. 
t  The  rule  which  Becker,  Q.  C,  obtained  in  Michaelmas 
Term  last  was  enlarged  until  Hilary  Term,  when  Roaf,  Q. 
C,  shewed  cause. — The  ruling  of  the  learned  Chief  Justice  on 
the  trial  was  right  in  every  respect.  Though  the  wife  may 
be  bound  by  fraud,  yet  she  cannot  be  bound  by  contract ; 
and  if  there  is  any  thing  here  in  the  nature  of  an  estoppel  it 
arises  out  of  contract  and  no^  out  of  fraud.  As  to  the  hus- 
band, his  deed  may  bind  the  wife  for  his  life  estate  or  for 
his  estate  for  her  life ;  but  merely  binding  him  by  estoppel 
cannot  prevent  his  wife  setting  up  her  estate,  and  the  hus- 
band being  joined  in  this  action  for  uniformity's  sake  only, 
the  wife  cannot  be  barred  either  by  estoppel  or  the  Statute 
of  Limitations. 


INGALLS  ET  AL.  V.  EEID. 


497 


There  is  no  estoppel  under  the  facts  stated  in  this  case, 
but  rather  a  misapprehension  of  the  parties'  rights.  The 
judgment  does  not  show  that  they  were  administrators  de 
bonis  non  :  it  is  only  so  averred  in  the  sci.  fa.  The  judg- 
ment seems  regular,  but  the^.  fa.  under  it  irregular.  The 
plaintiffs  were  desirous  of  putting  in  the  original  judg- 
ment against  Christopher  Arnold  and  Duncan  McGregor 
not  produced  at  the  trial,  on  which  the  sci.  fa.  produced 
at  the  trial  was  founded.  He  referred  to  Molt  v.  White, 
31  Beav.  520  ;  S.  C,  7  Law  Times,  K  S.  345,  and  586  ; 
Jumpsen  v.  Pitchers,  13  Simons,  327 ;  Sugden's  Statutes, 
Eeal  Property,  2nd  ed.  82 ;  Mem  et  al.  v.  Short,  9  TJ.  C. 
C.  P.  244 ;  Doe  dem.  Corbyn  v.  Bramston,  3  A.  &  E.  63  ; 
Scouler  v.  Scolder,  19  U.  C.  Q.  B.  106  ;  Freeman  v.  CooJc, 
2  Ex.  654 ;  Doe  Harley  v.  McManus,  1  U.  C.  K.  141 ; 
Howard  v.  Hudson,  2  E.  &  B.  1 ;  McDade  v.  Dafoe,  15 
U.  C.  E.  386 ;  Con.  Stats.  U.  C,  c.  73,  ss.  2,  18,  c.  88,  ss. 
1.  2,  42,  45,  46. 

Becher,  Q.  C,  contra. — The  husband  is  seised  in  right  of 
his  wife  and  may  convey  the  estate  without  the  wife's  consent 
for  the  term  of  their  joint  lives  and  for  his  own  life,  if  he 
has  an  estate  by  the  courtesy  ;  and,  therefore,  whatever 
would  bar  the  husband  either  by  estoppel  or  by  prescrip- 
tion would  equally  bar  an  action  by  him  and  his  wife  during 
the  coverture.  He  referred  to  McQueen  on  husband  and  wife, 
pp.  2£>,  27.  fIt  was  shewn  by  the  letters  put  in,  or  could  have 
been  shewn,  if  it  had  been  allowed,  that  the  original  owner, 
Frederick  Arnold,  about  the  time  of  his  death,  and  the  plain- 
tiffs, male  and  female,  were  consenting  parties  to,  and 
were  desirous  of  the  land  in  question  being  sold  to  satisfy 
McGregor's  debt.  This  was  what  was  really  done,  and  they 
ought  all  to  be  estopped  from  setting  up  some  formal  defects 
as  to  the  proceedings  by  which  that  was  brought  about.  He 
referred  to  Doe  Harly  v.  McManus,  1  U.  C.  K.  143,  144, 
145  ;  Doe  Wilson  et  ux.  v.  Wessels,  5  O.  S.  282 ;  Pickard  v. 
Sears,  6  A.  &  E.  489 ;  Meg.  v.  South  Holland  Drainage 
Company,  8  A.  &  E.  437 ;  Sandys  v.  Hodgson,  10  A.  &  E. 
473 ;  Doe  Dissett  v.  McLeod,  3  U.  C.  Q.  B.  297 ;  Doe  Hage- 
man  v.  Strong,  4  U.  C.  Q.  B.  510  ;  Doe  Boulton  v.  Ferguson, 
5  IT.  C.  Q.  B.  515;  Mckolls  v.  Atherstone,  10  Q.  B.  944; 
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Doe  Groves  v.  Groves,  10  Q.  B.  486  ;  Gregg  v.  Wells,  10  A. 
&  E.  90  ;  Howard  v.  Hudson,  2  E.  &  B.  1 ;  Doe  Elmsley 
v.  McKenzie,  9  U.  C.  Q.  B.  559 ;  Doe  Douglass  v.  Brad- 
ford, 3  U.  0.  d  P.  459 ;  Roe  v.  McNeil,  13  IT.  C.  C.  P. 
189 ;  Delisle  v.  Dewit,  18  U.  C.  Q.  B.  155 ;  Sngden  on 
Vendors,  10th  ed.  428  ;  Doran  v.  Reid,  13  U.  C.  C.  P.  393  ; 
Allan  v.  Zevesconte,  15  U.  C.  Q.  B.  1 ;  Doe  McDonald  v. 
Twigg,  5  U.  C.  Q.  B.  167 ;  Harrison  v.  Wright,  13  M.  &  W. 
816  ;  Broom's  Com.  Law,  842,  notes. 

Douglas  with  him. — It  was  admitted  on  the  trial  that  the 
female  plaintiffs  were  the  heiresses-at-law  of  Fred'k  Arnold, 
who  died  seised  in  1823.  There  was  no  other  evidence  of  title, 
nor  anything  to  shew  that  the  plaintiffs,  or  either  of  them, 
ever  were  in  possession ;  and  it  was  shewn  that  Frederick 
Arnold,  before  his  death,  requested  that  this  lot  should  be 
given  to  McGregor  in  satisfaction  of  that  debt.  This  action 
was  commenced  in  March,  1863,  and  therefore  it  might  be 
presumed  more  than  forty  years  from  the  time  plaintiffs' 
right  accrued  before  this  action  was  brought ;  at  all  events, 
it  was  more  than  twenty  years.  He  referred  to  Doe  Corbyn 
v.  Branston,  3  A.  &  E.  63,  as  authority  in  his  favour  on  this 
point. 

A  further  ground  of  moving  to  set  aside  the  verdict  was 
added  by  consent  after  the  first  argument,  as  follows : 

And  lastly  on  the  further  ground,  that  the  learned  Chief 
Justice  rejected  evidence  tendered  on  behalf  of  the  (Jefen- 
dants  at  the  trial,  of  long  possession  of  the  lands  in  question 
in  the  defendant  and  others  from  whom  he  claimed  for 
twenty  years  and  upwards. 

The  case  was  argued  a  second  time  on  the'am ended  rule 
on  the  last  day  of  last  Hilary  Term  by  Roaf,  Q.  C,  for  plain- 
tiffs, and  Becher,  Q.  C,  and  Douglas  for  defendant,  and  stood 
over  for  judgment. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  I  understand  the  law  applicable  to  the  subject  of  suc- 
ceeding executors,  it  is  this  :  the  original  testator,  having 
appointed  an  executor  who  proves  his  will,  is  represented  by 
the  executor  of  the  executor  in  the  event  of  the  death  of  the 
first  executor ;  but  if  the  first  executor  dies  intestate,  then 
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his  administrator  is  not  such  a  representative,  but  an  admin- 
istrator de  bonis  non  of  the  original  testator  must  be  appointed 
by  the  ordinary ;  for  the  power  of  an  executor  is  founded 
upon  the  special  confidence  and  actual  appointment  of  the 
deceased,  and  such  executor  is,  therefore,  allowed  to  trans- 
mit that  power  to  another,  in  whom  he  has  equal  confidence ; 
and  so  long  as  the  chain  of  representation  is  unbroken  by 
any  intestacy,  the  ultimate  executor  is  the  representive  of 
every  preceding  testator.  But  the  administrator  of  the 
executor  is  merely  the  officer  of  the  Ordinary,  and  has  no 
privity  or  relation  to  the  original  testator,  being  only  com- 
missioned to  administer  the  effects  of  the  intestate  executor, 
and  not  of  the  original  testator :  Williams  on  Executors, 
vol.  i.  p.  222-3.  Upon  the  death  of  a  surviving  or  sole  admin- 
istrator, in  order  to  effect  a  representation  of  the  first  intes- 
tate, the  Ordinary,  whether  the  administrator  died  testate  or 
intestate,  must  appoint  an  administrator  de  bonis  non  /  for 
an  administrator  is  merely  the  officer  of  the  Ordinary,  in 
whom  the  deceased  has  no  trust;  and,  therefore,  on  the 
death  of  the  administrator  no  authority  can  be  transmitted 
by  him  to  his  executor  or  administrator,  but  it  results  to  the 
Ordinary  to  appoint  another  officer  :  lb.  413-14 ;  see  Elliott 
v.  Kemp  (7  M.  &  W.  306). 

As  I  understand  the  papers  placed  before  the  court,  the 
judgment  on  which  the  scire  facias  was  based  was  in  a  suit 
of  Duncan  and  Martha  McGregor,  executors  of  McGregor, 
against  Christopher  Arnold  and  Duncan  McGregor,  admin- 
istrators of  Elizabeth  Arnold,  administratrix  of  Frederick 
Arnold,  deceased.  Now  there  was  no  privity  between  the 
administrators  of  Elizabeth  Arnold  and  the  estate  of  Frede- 
rick Arnold,  as  far  as  I  can  see  from  any  authority  ;  on  the 
contrary,  the  authorities  all  seem  the  other  way.  To  bind 
the  estate  of  Frederick  Arnold  the  letters  of  administration 
de  bonis  non  should  have  been  taken  out  to  his  estate.  I 
suppose,  however,  the  administration  was  taken  out  to  the 
estate  of  Elizabeth  Arnold,  by  parties  expecting  to  reach 
Frederick  Arnold's  lands  in  that  way. 

The  scire  facias  for  the  purpose  of  obtaining  execution  on 
the  judgment  recites  that  Duncan  and  Martha  McGregor, 
surviving  executors  of  McGregor,  had  recovered  a  judgment 
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against  Christopher  Arnold  and  Duncan  McGregor,  admin- 
istrators, &c,  of  Frederick  Arnold,  deceased,  unadministered 
in  the  hands  of  Elizabeth  Arnold,  deceased,  at  the  time  of 
her  death,  who  was  administratrix  of  the  goods,  &c,  of 
Frederick  Arnold.  The  execution  was  awarded  and,  as 
exemplified,  appears  to  require  the  sheriff  to  levy  of  the 
goods  and  chattels  of  Elizabeth  Arnold,  deceased,  unadmin- 
istered  at  the  time  of  her  death,  which  were  of  the  goods 
and  chattels  of  Frederick  Arnold,  deceased,  at  the  time  of 
his  death,  in  the  hands  of  Christopher  Arnold  and  Duncan 
McGregor,  administrators, &c,  of  Elizabeth  Arnold,  deceased, 
at  the  time  of  her  death,  remaining  in  her  hands  unadmin- 
istered  of  the  goods,  which  were  of  the  said  Frederick  Arnold, 
deceased,  at  the  time  of  his  death,  £1003  10s.  10d.,  which 
were  awarded  Duncan  and  Martha  McGregor,  as  executors 
as  aforesaid,  for  their  damages  which  they  had  recovered  by 
reason  of  their  not  performing  certain  undertakings  made 
by  the  said  Elizabeth  Arnold  in  her  life  time  as  the  admin- 
istratrix of  the  goods  of  Frederick  Arnold,  deceased,  whereof 
the  said  Christopher  Arnold  and  Duncan  McGregor  were 
convicted,  as  appeared  of  record. 

The  writ  against  lands,  referred  to  in  the  sheriff's  deed, 
recited  that  the  sheriff  was  to  cause  to  be  made  of  the  lands 
and  tenements  of  Elizabeth  Arnold,  deceased,  unadministered 
at  the  time  of  her  death,  which  were  of  the  lands  and  tene- 
ments of  Frederick  Arnold,  deceased,  at  the  time  of  his  death, 
in  the  hands  of  Christopher  Arnold  and  Duncan  McGregor, 
administrators,  &c,  as  above  recited  in  th.Qjl.fa.  against 
goods,  only  making  it  apply  to  lands. 

The  sheriff's  deed  then  recites  the  seizing  of  the  lands 
under  the  said  writ,  the  sale  of  the  same  to  John  Prince, 
Esquire,  for  the  sum  of  £50.  The  deed  then  proceeds  to 
state  that  by  virtue  of  the  writ  and  according  to  the  statute? 
and  in  consideration  of  £50,  he  conveyed  the  lot  in  dispute 
in  fee  to  Prince,  his  heirs  and  assigns  forever,  and  all  the 
estate,  right,  title,  and  interest  of  the  said  Elizabeth  Arnold, 
deceased,  unadministered  at  the  time  of  her  death,  which 
were  of  the  lands  and  tenements  of  the  said  Frederick 
Arnold,  deceased,  at  the  time  of  his  death,  in  the  hands  of 
the  said  Christopher  Arnold  and  Duncan  McGregor,  admin- 
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istrators  of  all  and  singular  the  lands  and  tenements  which 
were  of  the  said  Elizabeth  Arnold,  deceased,  had  in  the  said 
lands  and  tenements  and  premises,  or  any  part  thereof,  on 
the  6th  day  of  August,  A.  D.  1842,  or  since  or  then  had 
therein :  Habendum  to  Prince,  his  heirs  and  assigns  forever, 
as  fully  and  absolutely  as  the  sheriff  under  the  authority 
aforesaid  could  and  ought  to  sell  the  same,  and  not  further 
or  otherwise  :  Deed  dated  23rd  January,  1842. 

So  far  as  appears,  then,  at  the  time  the  judgment  was 
obtained,  there  were  no  proper  letters  of  administration  to 
any  one  representing  the  estate  of  Frederick  Arnold  or 
through  which  his  lands  could  be  reached. 

There  was  an  administration  of  the  estate  of  Elizabeth 
Arnold,  and  a  judgment  appears  to  have  been  recovered 
against  her  administrators,  probably  under  the  erroneous 
impression  that  the  lands  of  Frederick  could  in  that  way 
be  reached.  The  sci.  fa.  to  obtain  an  execution  on  that 
judgment  seems  to  Have  been  prepared  in  the  view  that  the 
proper  administration  had  been  granted  to  Frederick's  estate ; 
but  the  f.  fa.  against  goods  and  that  against  lands,  as  far 
as  I  can  see,  were  drawn  in  accordance  with  the  judgment, 
and  seem  to  be  to  enforce  the  recovery  of  the  demand 
against  the  estate  of  Elizabeth,  or,  at  all  events,  by  proceed- 
ings against  her  administrators,  to  reach  Frederick's  lands. 

As  this  could  not  be  legally  done,  these  proceedings,  so 
far  as  anything  passing  by  the  sheriff's  deed,  or  divesting 
the  heirs  of  Frederick  Arnold  of  their  title  to  his  property, 
seem  to  me  to  be  entirely  nugatory. 

The  next  question  for  consideration  is  as  to  the  plaintiffs, 
or  any  of  them,  being  estopped  from  setting  up  their  claim 
to  this  property  by  anything  that  took  place  before  or  after 
ihe  sale. 

The  facts  given  in  evidence  by  the  defendant  at  the  trial 
to  establish  that  proposition  are  these  :  Duncan  McGregor, 
son,  and  one  of  the  executors,  of  John  McGregor,  stated 
that  Frederick  Arnold  owed  his  father  when  he  died  about 
£600.  He  made  arrangements  with  Col.  Prince  that  he 
was  to  take  the  farm  in  question  in  payment  of  this  debt. 
Ingalls,  one  of  the  plaintiffs,  said  to  him,  he  wanted  to  have 
the  matter  settled.    He  got  possession  by  a  deed  from  Col. 
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Prince  :  Colonel  Prince  was  acting  for  Ingalls  &  Lamond, 
and  for  him,  McGregor.  He  was  to  have  the  property  for 
the  debt,  and  he  discharged  the  debt.  Colonel  Prince  acted 
for  him  in  his  capacity  as  executor  of  his  father's  estate : 
the  land  was  part  of  the  Arnold  estate.  He  stated  that  he 
became  one  of  the  administrators  of  Mrs.  Arnold,  and 
Christopher  Arnold  was  the  other.  She  had  goods  and 
chattels  left  her  by  her  husband. 

William  Crandell  stated  he  heard  a  conversation  between 
Frederick  Arnold,  his  wife,  and  his  brother,  about  the  debt 
due  John  McGregor.  He  said  he  could  not  make  a  will 
himself,  but  must  leave  it  to  his  wife  and  brother  to  settle ; 
that  they  must  do  the  best  they  could. 

David  Sherman  had  a  conversation  with  Mrs.  Ingalls. 
She  said  she  was  perfectly  satisfied  with  the  arrangement 
that  had  been  made  between  her  husband,  Colonel  Prince, 
and  Mr.  McGregor.  They  preferred  that  rather  than  that 
the  whole  of  the  lands  should  be  subject  to  be  sold.  The 
conversation  with  Mrs.  Ingalls  was  between  1840  and  1843, 
at  Mr.  Ingalls  house. 

Christopher  Arnold,  jun.,  heard  his  father  and  Ingalls 
conversing.  His  father  informed  Ingalls  that  McGregor 
was  willing  to  take  this  lot  for  .the  debt  if  he  could  get 
a  good  title.  Ingalls  said  he  was  perfectly  willing  it  should 
be  done,  and  they  spoke  of  its  being  sold  under  the  judg- 
ment and  execution  by  the  sheriff. 

Silas  Willerton  knew  the  Arnold  family :  heard  them  all 
talking  about  the  lot,  about  its  being  sold  to  satisfy  the 
debt :  never  heard  that  they  were  otherwise  than  perfectly 
satisfied  :  this  was  after  the  sale. 

Two  letters  from  Otis  Ingalls  to  Colonel  Prince  were  also 
put  in  and  read.  The  first,  dated  9th  June,  1842,  desiring 
Colonel  Prince  to  see  if  this  and  another  lot  in  Harwich 
had  been  sold  for  taxes,  and  if  sold,  when  the  time  for 
redemption  would  expire,  and  what  would  be  due  on  each 
lot,  then  proceeds :  "  Doctor  Lamond  has  written  me, 
that  he  requested  you  to  see  if  Mr.  McGregor  would  not 
accept  of  one  of  the  following  proposals,  which,  as  you  did 
not  name  it  to  me,  perhaps  it  has  escaped  your  memory ; 
viz.,  to  take  two  hundred  acres  of  land  from  the  upper  side 
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of  Lot  22,  Harwich,  including  the  orchard  and  mill  seat, 
with  the  principal  part  of  the  improvement,  and  one  hundred 
dollars,  and  leave  us  what  may  be  left  to  make  a  farm  in 
connexion  with  a  part  of  ISTo.  21,  second  concession  ;  or  two 
hundred  acres  from  the  front  of  22  and  leave  us  the  balance 
in  the  rear.  I  have  let  out  the  farm  for  one  crop,  but  it  is 
done  in  such  a  way  that  most  of  the  rent  will  be  laid  out  in 
fencing,  and  can  be  no  obstacle  to  our  settlement.  I  will 
satisfy  you  for  your  trouble,  or  render  you  any  service  in  my 
power  in  this  part." 

The  other,  dated  15th  September,  1842,  is  to  the  following 
effect :  "  Dr.  Lamond  has  been  over,  and  we  have  agreed, 
if  you  have  made  the  necessary  arrangements  with  Mr. 
McGregor  (if  you  think  the  paper  given  by  Mr.  McGregor 
to  Doctor  Lamond  now  in  your  possession,  is  sufficient  to 
prevent  him  from  selling  more  than  Lot  ~No.  22,  in  Harwich), 
that  it  is  best  to  have  the  execution  come  out  and  let  Mr. 
McGregor  get  a  title  to  it  as  soon  as  the  law  will  allow  him 
(unless  we  have  an  opportunity  to  sell  within  the  time 
allowed).  If  we  sell  it  will  be  all  the  better  to  have  the 
execution  out.  "We  wish  to  have  the  affair  settled  withMr, 
McGregor  as  soon  as  is  convenient.  I  wish  you  to  have  it 
understood,  or  get  Mr.  McGregor  to  bid  off  Lot  No.  22  at  a 
low  price,  and  sign  over  the  balance  of  his  claim  to  the  heirs 
of  F.  Arnold,  which  I  believe  was  the  understanding  between 
him  and  Dr.  Lamond." 

The  judgment  in  Duncan  and  Martha  McGregor,  execu- 
tors of  John  McGregor  v.  Christopher  Arnold  and  Duncan 
McGregor,  administrators  of  Elizabeth  Arnold,  was  entered 
on  25th  July,  1838. 

The  fi.  fa.  against  goods  issued  under  the  sci.  fa.  was 
issued  on  26th  October,  1841,  and  the  fi.  fa.  against  lands 
on  the  1st  August,  1842 ;  and  this  fi.  fa.  was  placed  in  the 
sheriff's  hands  on  6th  August,  1842,  and  on  the  7th  of  the 
month  he  seized  the  lot  in  dispute  and  sold  it  on  25th 
September,  1843,  to  Colonel  Prince  for  £50,  and  conveyed 
the  land  to  him  as  fully  and  absolutely  as  the  sheriff  could 
or  ought  to  do  under  and  by  virtue  of  the  authority  of  the 
writ,  and  not  further  or  otherwise,  by  deed,  dated  23rd 
January,  1844. 
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On  the  20th  February,  1846,  Colonel  Prince  and  Duncan 
McGregor  conveyed  the  premises  in  fee  to  Wm.  D.  Eberts 
and  Walter  Eberts.  The  conveyance  recited  the  deed  from 
Sheriff  Foot  to  Colonel  Prince  of  the  land ;  and  that  the 
name  of  the  latter  was  used  in  the  deed  as  a  trustee  only 
for  McGregor,  for  whom,  on  whose  account,  and  for  whose 
sole  benefit,  the  land  was  in  fact  sold  to  and  purchased  by 
Colonel  Prince. 

It  further  recited  the  sale  by  McGregor  to  the  Messrs. 
Eberts  for  £350,  and  that  he  had  called  on  Colonel  Prince 
to  convey  the  same  to  them.  In  consideration  of  the  pre- 
mises, and  of  10s.  paid  to  him,  Colonel  Prince,  and  £350 
paid  to  McGregor,  Colonel  Prince  assigned,  released,  and 
conveyed,  and  McGregor  bargained,  sold,  ratified,  released, 
conveyed,  and  confirmed  unto  the  Messrs.  Eberts'  the  pre- 
mises in  dispute,  and  all  the  right,  title,  and  interest  of  each 
of  them  therein,  in  as  full  and  ample  a  manner  and  upon  the 
same  terms  as  they  were  conveyed  to  Colonel  Prince  by  the 
sheriff's  deed  referred  to,  to  hold  to  the  Messrs.  Eberts'  in 
fee ;  and  they  then  covenanted  for  quiet  enjoyment  of  the 
premises,  without  interruption  from  the  grantors  or  any 
person  claiming  under  them.  They  also  covenanted  against 
incumbrances  made  or  permitted  by  them  or  either  of  them, 
and  for  further  assurance. 

On  28th  Feb.  1844,  Duncan  McGregor,  after  reciting  the 
recovery  of  the  judgment  by  himself  and  Martha  McGregor, 
then  deceased,  executors  of  John  McGregor,  against  Chris- 
topher Arnold  and  Duncan  McGregor,  administrators  of 
Elizabeth  Arnold,  deceased,  the  issue  of  execution  thereon 
against  lands,  and  that  the  sheriff  of  the  Western  District 
had  made  £50  under  the  execution,  divers  good  causes  him 
thereunto  moving,  and  in  consideration  of  £450  to  him  in 
hand  paid  by  Colonel  Prince,  assigned  to  him  the  residue  of 
the  judgment,  authorising  him  to  enforce  payment  of  the 
residue  in  his  name,  or  to  release  it. 

The  following  endorsement  is  on  the  back  of  this  paper : 
it  does  not  very  clearly  appear  whether  it  was  proven  on  the 
trial  or  not:  "I  hereby  certify  that  I  have  no  claim  or 
demand  on  this  assignment,  Otis  Ingalls,  Esq.,  having 
arranged  the  same  with  the  legal  representatives  of  the  late 
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Frederick  Arnold ;  and  I  undertake  to  release  and  satisfy 
the  judgment  at  their  expense,  whenever  called  on  to  do  so. 
Dated  26th  May,  1854  ;  (signed)  John  Prince." 

From  this  evidence  I  think  it  may  be  inferred  that  the 
plaintiff  Ingalls  and  Dr.  Lam  on  d,  both  being  interested  in 
the  estate  of  Frederick  Arnold,  as  being  married  to  two  of 
his  daughters,  who  were  co-heiresses  of  Arnold,  were 
desirous  that  Duncan  McGregor  should  accept  two  hundred 
acres  (probably  the  land  in  question)  of  the  property  be- 
longing to  Frederick  Arnold,  to  satisfy  the  claim  of  John 
McGregor's  estate  against  that  of  Frederick  Arnold.  It  is 
probable  that  McGregor  was  willing  to  accept  the  proposi- 
tion. It  further  appears  that  it  was  the  desire  of  Dr. 
Lamond  and  Ingalls  that  the  land  should  be  sold  under  an 
execution,  and  bid  off  for  as  small  an  amount  as  possible,,  and 
the  balance  on  the  judgment  kept  alive  for  their  benefit ; 
and  from  the  papers,  I  have  no  doubt  the  property  was  bid 
off  by  Col.  Prince  for  the  sum  mentioned  in  the  sheriff's 
deed,  by  the  mutual  understanding  of  McGregor,  Ingalls, 
and  Dr.  Lamond,  by  the  desire  of  the  two  last-named,  and 
that  the  judgment  was  assigned  by  McGregor  to  Col.  Prince 
to  hold  as  a  trustee  for  the  Arnold  estate,  in  pursuance  of 
such  understanding.  It  is,  I  think,,  further  reasonable  to 
infer  from  the  evidence,  that  Ingalls,  and  all  the  others 
interested  in  the  Arnold  estate,  gave  up  possession  of  the 
two  hundred  acres  thus  intended  to  be  conveyed,  for  the 
purpose  of  satisfying  the  claim  of  John  McGregor's  estate 
against  Frederick  Arnold's  estate.  If  Ingalls  and  Lamond 
were  suing  without  their  wives,  it  would  seem  to  be  unjust 
that  they  should  be  allowed  to  dispute  the  validity  of  the 
conveyance  of  the  land  now  nearly,  if  not  quite,  twenty 
years  after  these  transactions  took  place;  a  conveyance 
made  in  the  way  suggested  by  themselves ;  concurred  in  by 
all  parties  at  the  time  ;  believed  to  be  correct  then  ;  when 
the.  party  for  whose  benefit  the  deed  was  intended  to  be 
made  .changed  his  position  in  consequence,  and  actually 
assigned  a  judgment  which  he  then  controlled  (whatever 
might  have  been  its  value)  for  the  benefit  of  Ingalls, 
amongst  others,  and  at  his  request.  McGregor's  position  was 
apparently  materially  changed  in  consequence  of  the  acts 
36  s. — vol.  i. 
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and  conduct  of  Ingalls  and  Lamond  ;  and  if  matters,  which 
all  parties  assented  to  at  the  time,  and  have  concurred  in 
for  so  long  a  period, -are  now  to  be  disturbed,  it  will  cer- 
tainly be  allowing  Ingalls  and  Lamond  to  take  advantage 
of  acts  apparently  entered  into  at  their  suggestion  and  for 
their  benefit,  so  far  as  they  may  have  been  for  their  benefit, 
and  to  repudiate  them  so  far  as  they  may  have  been  against 
their  interest,  thought  at  the  time  right  and  just,  and  so 
considered  to  be  by  all  the  parties  interested. 

As  estoppels  in  jpais'  are  always  on  matters  of  fact,  they 
must  of  course  be  proven  in  evidence;  and  if  the  jury  are 
satisfied  that  the  evidence  leads  to  the  conclusions  above 
suggested,  it  appears  to  me  the  weight  of  authority  is  in 
favour  of  preventing  Lamond  and  Ingalls  from  asserting, 
as  far  as  they  are  concerned,  that  the  title  to  the  two  hun- 
dred acres  of  land  did  not  pass  to  McGregor's  trustees  by 
the  proceedings  which  were  suggested  by  them,  and  assented 
to  and  acted  upon  by  McGregor. 

I  am  aware  that  the  doctrine  of  estoppel,  as  it  is  fre- 
quently, though  not  always  properly,  called,  is  not  yet 
considered  as  settled  on  a  very  satisfactory  basis;  but,  I 
think,  as  applicable  to  the  case  before  us,  the  weight  of 
authority  would  be  in  favour  of  preventing  Ingalls  and 
Lamond  from  impeaching  the  deed  referred  to. 

Many  of  the  observations  of  the  late  Sir  J.  B.  Eobinson, 
in  Harley  v.  McManus  (1  IT.  C.  Q.  B.  141)  will  apply  to 
this  case ;  and  some  of  the  authorities  referred  to  on  the 
argument  by  the  defendant's  counsel  will  also  sustain  the 
same  view.  Lord  v.  Wardle  (3  Bing.  K  C.  680)  is  some- 
what in  point.  There  an  attorney,  who  drew  a  deed,  was 
estopped  from  saying  the  land  mentioned  in  it  did  not  pass 
by  it. 

A  recent  case  in  the  Exchequer,  Swan  v.  The  Australian 
Company  (7  II.  &  K  603),  shews  the  difference  of  opinion 
amongst  the  judges  on  the  question  of  estoppel  arising  from 
negligence.  The  judges  were  divided  in  opinion,  and  many 
of  the  former  cases  on  estoppel  of  a  similar  kind  are  referred 
to  in  the  judgment. 

If  this  action  had  been  brought  by  Ingalls  and  Lamond 
only,  I  assume  evidence  of  twenty  year's  possession  on  the 
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"part  of  the  defendants  of  those  under  whom  they  claim, 
would  be  a  good  answer  to  the  action.  It  is  contended, 
however,  that  by  joining  their  wives  the  action  may  proceed 
in  their  joint  names,  as  the  wives'  interest  ought  not  to  be 
•prejudiced  by  the  wrong  or  negligence  of  the  husbands, 
and  they  are  only  joined  for  conformity. 

In  discussing  the  question  of  estoppel  and  of  the  statutory 
bar,  so  far  as  regards  Ingalls  and  Lammond,  I  am  only  look- 
ing at  it  as  at  common  law,  and  not  in  reference  to  our 
statute  concerning  the  rights  of  married  women,  to  which  I 
shall  presently  refer. 

The  husband,  at  common  law,  has  a  freehold  interest  in 
right  of  his  wife  in  her  real  estate  for  their  joint  lives,  both 
being  seised  together  in  her  right  by  entireties,  the  effect  of 
which  is  to  put  the  ownership  for  the  coverture  entirely  in 
the  husband's  power.  Hence  he  can  alienate  this  ownership 
at  pleasure,  and  his  conveyance  will  pass  the  freehold  without 
the  wife's  cooperation :  Macqueen  on  Husband  and  Wife,  p. 
27.  His  estate  in  his'wife's  lands  may  be  sold  to  pay  his 
debts  :  Doe  Moffatl  v.  Gfover. 

After  a  lapse  of  twenty  years  this  estate  is  barred.  The 
question  suggests  itself  for  what  period?  The  reasonable 
answer  appears  to  me  to  be,  as  long  as  the  estate  continues. 
The  moment  the  estate  of  the  husband  ceases  by  death,  then 
the  right  of  the  wife  can  be  enforced,  and  that  right  continues 
for  ten  years  under  the  statute  after  the  disability  of  cover- 
ture is  removed.  The  case  of  Jumpsen  v.  Pitchers  (13  Simons, 
327),  decided  that  when  the  husband  conveyed  his  estate,  the 
wife  was  not  barred  by  being  out  of  possession  forty  years, 
because  by  the  husband's  deed  there  was  an  estate  or  interest 
created  which  prevented  the  statute  running  against  the  wife's 
future  interest.  Doe  Bramston  (3  A.  &  E.  63),  decided  that 
when  husband  and  wife  were  out  of  possession  forty  years, 
though  the  husband  had  not  conveyed,  the  wife  and  her  heirs 
were  absolutely  barred,  though  the  action  was  brought  within 
twenty  years  from  the  death  of  the  husband.  It  did  not 
appear  quite  certain  whether  the  wife  was  seised  of  a  freehold 
or  not.  But  Lord  Denman  in  giving  judgment  said  :  "It  is 
true  that  if  Mrs.  Corbyn  (the  wife)  was  the  owner,  her  hus- 
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band  was  the  tenant  by  the  courtesy,  and  their  son's  right 
of  possession  did  not  accrue  till  after  his  father's  death ;  but 
this  furnishes  no  answer  to  the  positive  enactment  of  limi- 
tation (forty  years)  in  the  seventeenth  clause  of  the  statute." 

This  case  was  decided  on  a  motion  to  enter  a  nonsuit,  and 
the  rule  nisi  was  refused.  Lord  St.  Leonards,  in  his  work 
on  the  Real  Property  Statutes  (2  ed.  p.  82-3),  refers  to  this 
ease,  and  suggested  that  although  adverse  possession  is  not 
now  necessary,  there  is  a  marked  distiction  between  a  convey- 
ance and  a  mere  vacant  possession  /  for  after  the  conveyance 
the  husband  could  not  enter  against  his  own  act,  and  the  wife 
would  have  no  right  to  do  so  in  respect  of  her  estate  ;  so  that 
she  might  be  barred  altogether  if  her  husband  lived  beyond 
forty  years  without  having  had  any  power  to  recover.  It 
may  well  be  doubted  that  when  there  is  a  conveyance  the 
case  is  not  governed  by  that  of  Doe  Bramston.  The  next 
section  of  the  work,  a  new  edition  having  been  published, 
refers  to  the  case  of  Jumpsen  v.  Pitchers,  as  sustaining  the 
distinction  taken  in  reference  to  Doe' Bramston. 

Is  there  any  difference  when  the  possession  is  not  vacant, 
and  the  husband  cannot  enter  because  of  the  statutory  bar  of 
twenty  years  ?  It  seems  to  be  assumed  that  there  is,  though 
on  principle  one  does  not  clearly  distinguish  why  it  should  be 
so.  All  that  Doe  Bramston  decides  is,  that  after  forty  years 
the  bar  is  complete,  if  the  husband  and  wife  have  been  out 
of  possession  for  that  time. 

Jumpsen  v.  Pitchers  decides,  it  is  not  a  bar  when  the 
husband  has  conveyed  an  estate.  But  neither  of  these  cases 
decides,  that  when  the  husband's  estate  is  barred,  that  by  join- 
ing his  wife  with  him  he  can  neutralize  the  legal  effect  of  the 
statute  as  applied  to  his  own  estate.  If  he  can  this  result  fol- 
lows, that  as  soon  as  the  recovery  takes  place  in  the  action  in 
the  joint  names  of  the  husband  and  wife,  and  the  husband 
and  wife  are  again  in  possession,  the  husband  takes  that  very 
estate  again  of  which  he  was  barred  by  the  statute,  and  may 
again  be  barred  either  by  the  statute  or  by  a  sale  and  con- 
veyance of  it. 

There  is  some  analogy  as  to  the  effect  that  having  a  parti- 
cular estate  barred  by  the  statute  may  have  when  the  particu- 
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lar  estate  is  merged  in  the  greater  one.  In  Preston  on  Con- 
veyancing (vol.  iii.  577-8),  in  referring  to  the  effect  of 
merger  on  the  Statute  of  Limitations  and  of  non-claims,  it 
is  stated:  "These  statutes  never  operate  except  against 
rights  and  titles  of  entry  and  of  action.  An  estate,  whilst 
it  is  an  estate,  cannot  be  barred  by  either  of  these  statutes. 
Therefore  persons  having  rights  or  titles  in  respect  of  suc- 
cessive estates  cannot,  it  is  apprehended,  cause  the  effect  of 
surrender  or  merger  of  the  right  or  title  to  a  particular 
estate,  so  as  to  accelerate  the  right  of  the  person  who  is 
entitled  under  the  reversion  or  remainder  to  pursue  his 
remedy  and  prosecute  his  right :  such  merger  or  extinguish- 
ment would  prejudice  the  person  who,  under  the  Statute  of 
Limitations  or  under  the  non-claim  on  a  fine,  had  acquired  a 
title  as  against  the  rightful  owner  of  the  particular  estate." 
At  page  579  it  is  stated :  "  When  there  is  dis-seisin  of 
tenant  for  life,  and,  as  a  consequence,  (with  the  exception  of 
the  king)  of  a  person  who  has  the  remainder  or  reversion, 
then  the  release  by  the  tenant  for  life  operates  by  way  of 
confirmation  of  title,  by  adding  the  right  to  the  seisin,  and 
no  real  action  can  be  maintained  by  the  person  who  has  the 
reversion  or  remainder  until  the  determination  of  the  time 
of  enjoyment  conferred  by  the  estate  for  life.  And  when 
the  termor  for  years  is  bound  and  no  release  taken,  then  it 
should  seem  that  the  disseisor  may  protect  himself  in  the 
possession  during  the  term."  At  the  time  that  work  was 
written,  the  Statute  of  Limitations  only  bound  the  remedy 
and  not  the  right :  the  modern  statute  cuts  off  the  right  as 
well  as  the  remedy,  and  vests  the  legal  fee  simple  in  the 
party  who  has  been  in  possession  during  the  period  :  Sug- 
den's  Statutes,  9. 

If  then  the  rights  of  parties  acquired  under  the  Statute  of 
Limitations  are  preserved  in  cases  like  those  just  referred  to, 
I  see  no  reason  why  this  should  not  be  under  the  circumstances 
of  this  case.  If  the  barring  of  the  right  of  the  husband 
does  .not  bar  the  right  of  the  wife  also  during  the  coverture, 
the  statute  can  have  little  or  no  practical  operation  when  the 
fee  simple  of  a  property  is  in  a  married  woman ;  for  the 
moment  the  husband's  rights  are  barred,  all  he  has  to  do  is 
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to  bring  an  action  in  the  joint  names  of  his  wife  and  himself, 
and  he  would  at  once  be  restored  to  the  estate  which  was,, 
by  the  operation  of  law,  vested  in  the  person  in  posses- 
sion. Suppose  a  party  in  possession  of  land  for  twenty 
years  or  more,  and  this  land  had  belonged  to  a  married 
woman  who,  with  her  husband,  was  living ;  suppose  the  party 
who  had  obtained  the  twenty  years'  statutory  title  had  been 
disseised  after  his  twenty  years'  possession  and  title  had 
completely  matured:  if  he  brought  an  action  against  the 
disseissor,  could  the  latter  set  up  that,  as  the  estate  to  which 
the  plaintiff  in  that  action  had  acquired  his  parliamentary 
title  had  belonged  to  a  married  woman  whose  husband  was 
living,  therefore  he  could  not  recover  ?  I  should  think  such 
a  defence  would  fail.  Now  suppose  the  action  to  be  brought 
against  the  husband,  being  in  possession,  could  he  set  up  that 
defence  f  I  see  no  ground  upon  which  he  could  do  so  suc- 
cessfully. 

Take  the  ordinary  case  of  an  action,  where  the  husband's 
estate  is  barred.  The  husband  and  wife  bring  ejectment : 
the  defendant  proves  he  has  been  in  possession  twenty  years  : 
that  prima  facie  meets  the  plaintiffs'  case.  How  would  the 
plaintiffs  reply  in  that  case  ?  Their  right  to  make  the  entry 
occurred  more  than  twenty  years  before  the  bringing  of  the 
action.  The  defendant's  case  can  only  be  met  by  shewing 
that  the  plaintiffs  come  within  some  of  the  exceptions  of  the 
statute.  Under  what  exception  would  they  come  ?  Under 
sec.  28  of  our  statutes,  4  Wm.  IV.  ch.  1,  the  effect  of  it  is  to* 
provide  that  if  at  the  time  the  right  of  any  person  to  bring 
an  action  to  recover  land  shall  have  first  accrued,  such  person 
shall  have  been  under  the  disability  of  coverture,  then  such 
person  may,  notwithstanding  the  period  of  twenty  years  here- 
tofore limited  shall  have  expired,  bring  an  action  to  recover 
such  land  at  any  time  within  ten  years  next  after  the  time 
at  which  the  person  shall  have  ceased  to  be  under  such  disa- 
bility, or  shall  have  died." 

I  do  not  think  that  this  section  enables  the  person  under 
disability  to  bring  an  action  after  the  twenty  years  have 
elapsed,  if  the  disability  still  continues.  The  power  is  to* 
bring  the  action  within  ten  years  after  the  disability  has, 
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ceased.  The  only  objection  I  see  to  put  this  reasonable  con- 
struction on  the  statute  is,  that  if  the  disability  continues  so 
that  the  forty  years  have  elapsed,  no  provision  is  really 
made  in  silch  a  case  to  avoid  the  difficulty  created  by  the 
statute.  If  such  is  the  true  interpretation  of  the  statute  the 
answer  is,  the  legislature  thought  the  period  of  forty  years 
under  such  circumstances  ought  to  perfect  the  title.  If  it  be 
contended  this  is  unjust,  it  may  as  well  be  reasoned  that  the 
legislature  are  also  unjust  in  not  allowing  twenty  years  after 
the  disability  has  ceased  to  bring  the  action,  instead  of  lim- 
iting it  to  ten.  But  such  is  the  effect  of  the  enactment  in 
both  cases,  and  I  can  see  no  good  reason  why  the  giving 
proper  effect  to  t'he  enactment  should  vary  or  alter  other 
plain  rules  and  principles  of  law,  or.  of  the  statute  itself. 

Up  to  this  time  I  have  been  considering  this  case  in  refer- 
ence to  the  principles  of  the  common  law  on  the  subject  of 
married  women.  I  must  now  refer  to  our  own  Con.  Stat. 
U.  C.  cap.  73,  sec.  2.  It  provides,  "  Every  woman  who 
married  on  before  the  4th  of  May,  1859,  without  any  mar- 
riage contract  or  settlement,  shall  and  may  after  that  date 
have,  hold,  and  enjoy  all  her  real  estate  not  then  taken  pos- 
session of  by  the  husband,  by  himself  or  his  tenants,  free 
from  his  debts  and  obligations  contracted  after  the  4th  of 
May,  1859,  and  from  his  control  or  disposition,  in  as  full 
and  ample  a  manner  as  if  she  were  sole  and  unmarried."  It 
does  not  appear  that  Mrs.  Ingalls  or  Mrs.  Lamond  married 
without  any  marriage  contract  or  settlement,  and  it  does 
appear  from  one  of  the  letters  that  one  or  both  of  the  hus- 
bands had  let  the  farm  for  one  crop  before  the  4th  of  May, 
1859 ;  and  I  have  no  doubt  that  they  had  taken  possession 
of  their  real  estate  before  the  time  of  the  deed  from  the 
sheriff  of  the  Western  District  to  Colonel  Prince. 

I  do  not  think  that  the  facts  bring  the  case  within  the  pro- 
visions of  our  statute  with  respect  to  the  separate  rights  of 
married  women,  and  that  the  case  must  be  decided  at  com- 
mon law. 

On  the  whole,  then,  I  have  come  to  the  conclusion  that 
the  plaintiffs  Ingalls  and  Lamond  are  estopped  from  bringing 
this  action  by  the  matters  in  pais  referred  to,  and  that  by 
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joining  their  wives  with  them  in  it  they  cannot  do  that  which 
they  could  not  have  done  without  so  joining  them,  I  do  not 
mean  to  decide  that  Mrs.  Ingalls  and  Mrs.  Lamond  are  to 
be  barred  of  their  estate  because  of  the  estoppel  worked 
against  their  husbands,  and  if  I  could  see  my  way  clear  as  to 
the  action  being  brought  for  their  benefit  without  being 
embarassed  by  the  inability  which  rests  upon  their  husbands, 
I  would  as  to  that  probably  say,  that  the  facts  failed  to  shew 
any  act  or  conduct  on  their  part  out  of  which  an  estoppel  in 
pais  would  work  as  against  them.  In  the  event  of  the  death 
of  the  husbands  I  should  think  they  would  not  be  embarassed 
by  the  estoppel  that  operates  against  the  husbands. 

As  to  the  Statute  of  Limitations,  I  think  it  operates  as  a 
bar  to  the  action  by  the  'husbands  and  wives  as  long  as  the 
coverture  exists,  and  if  the  defendant  had  shewn  that  more 
than  twenty  years  had  elapsed  since  the  right  accrued  to 
Ingalls  and  Lamond  to  make  an  entry  or  bring  this  action,  it 
would  be  a  good  bar  as  to  the  bringing  of  this  action. 

In  arriving  at  these  conclusions  I  confess  I  do  so  with  a 
feeling  of  distrust  as  to  the  correctness  of  my  own  judgment, 
particularly  as  my  views  conflict  on  these  two  questions  with 
the  ruling  at  nisi  prius  of  his  Lordship  the  Chief  Justice  of 
Upper  Canada,  before  whom  the  case  was  tried ;  but  having 
given  the  matter  my  best  consideration,  and  having  arrived 
at  the  conclusions  I  have  mentioned,  I  am  bound  to  declare 
them  as  the  judgment  of  the  court  in  this  matter. 

I  alone  am  answerable  for  the  views  of  the  law  expressed, 
as  my  learned  brothers  were  each,  when  at  the  bar,  in  some 
way  concerned  in  matters  connected  with  the  litigation  in  this 
suit,  and  they  prefer  not  taking  any  part  in  the  judgment. 

The  grounds  set  up  in  the  rule  are  not  quite  in  the  form  to 
bring  up  the  questions  as  I  have  disposed  of  them ;  but  they 
were  argued  in  the  manner  I  have  discussed  them,  and  I  under- 
stand the  parties  were  desirous  of  obtaining  the  views  of  the 
court  on  the  points  as  now  disposed  of. 

There  will,  therefore,  be  a  rule  for  a  new  trial  without 
costs  for  rejection  of  the  evidence  to  shew  that  defendant  had 
been  twenty  years  or  more  in  possession  before  action  brought. 
It  does  not  appear  that  the  learned  Chief  Justice  was  asked 
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to  direct  the  jury  as  to  the  effect  of  the  evidence  to  work  an 
estoppel  in  pais  against  the  husbands  of  Mrs.  Ingalls  and 
Mrs.  Lamond,  and  if  they  were  satisfied  of  the  facts  to  find 
for  defendants,  because  the  male  plaintiffs  were  estopped 
from  disputing  the  deed  to  Col.  Prince. 

The  rule  should  go  for  a  new  trial  for  rejection  of  evidence. 

Rule  absolute  for  new  trial. 


Moore  v.  Boyd  et  al. 

Partners — Execution  of  deed  by  one  for  both — Allusion  on  subsequent  trial  to 
former  verdict — Alteration  in  entry  of  verdict  on  record. 

Held,  that  where  one  of  two  partners  signed  in  the  name  of  both  in  the  pres- 
ence of  the  other,  and  for  him  with  his  assent,  though  there  was  "but  one 
seal,  it  was  the  deed  of  both. 

It  is  no  ground  for  setting  aside  a  verdict  that  the  counsel  merely  referred  to 
the  verdict  on  a  former  trial,  expressing  a  hope  that  the  jury  would  give 
the  same  verdict  as  had  been  given  before,  but  desisting  when  the  allusion 
was  objected  to,  unless  the  judge  who  tried  the  cause  is  satisfied  that  the 
matter  was  pressed  unfairly  and  with  the  view  of  exercising  an  improper 
influence  on  the  jury. 

Where  a  verdict  has  been  erroneously  entered  on  one  count,  the  record  may, 
at  any  time  afterwards,  by  leave  of  the  judge  who  tried  the  cause,  be 
altered,  and  the  entry  thereof  made  on  another  count. 

Held,  also,  that  where  by  mistake  a  verdict  for  a  certain  amount  is  entered 
on  the  record,  and  the  foreman  of  the  jury,  before  the  jury  separate  or 
leave  the  box,  points  out  the  error,  the  judge  is  right  in  erasing  the  entry 
and  making  in  lieu  thereof  another  to  which  the  jury  have  assented  as 
being  their  verdict. 

The  first  count  of  the  declaration  set  out  a  covenant  dated 
the  5th  of  March,  1863,  whereby  defendants  agreed  with 
plaintiff  to  receive  from  the  plaintiff,  free  on  board  at  Mon- 
treal, certain  tobacco,  the  quality  to  be  equal  to  that  at  that 
time  sold  by  defendants  called  Union  Jack  Brand  ;  and  defen- 
dants covenanted  with  plaintiff  to  pay  for  the  same  at  35 
cents  a  pound,  and  it  was  provided  that  the  tobacco  was  to 
be  delivered,  one  half  during  the  month  of  May  then  next, 
and  the  other  half  during  the  month  of  June  then  next ;  and 
the  defendants  covenanted  to  pay  for  the  tobacco  by  promis- 
sory notes  payable  at  four  months  from  the  date  of  shipment 
of  the  tobacco,  which  was  to  be  about  the  middle  of  the 
months  of  May  and  June  ;  and  plaintiff  delivered  free  on 
board  at  Montreal  aforesaid,  one  half  of  the  said  tobacco 
during  the  said  month  of  May,  and  the  other  half  during  the 
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said  month  of  June  on  the  terms  aforesaid ;  and  all  conditions 
were  fulfilled,  and  all  things  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiff  to  be  paid  for  all  the  said 
tobacco  by  the  said  promissory  notes  of  the  defendants  ;  yet 
they  did  not  pay  for  said  tobacco  or  any  part  thereof  by  their 
promissory  note  or  notes,  or  otherwise,  but  wholly  neglected 
and  refused  so  to  do. 

The  second  count  set  out  the  agreement  the  same  as  in  first 
count,  and  then  proceeded  to  allege,  that  although  plaintiff 
did  deliver  to  defendants,  free  on  board  at  Montreal,  during 
the  said  month  of  May,  on  the  terms  aforesaid,  one  half  of 
the  said  tobacco,  which  defendants  then  and  there  accepted 
and  received  from  plaintiff,  and  all  conditions  were  fulfilled, 
and  all  things  happened  and  all  times  elapsed  necessary  to 
entitle  plaintiff  to  be  paid  for  said  tobacco  as  delivered  by  the 
notes  aforesaid  of  defendants,  yet  they  did  not  pay  for  the 
said  tobacco  so  delivered  as  aforesaid  by  the  promissory  notes 
of  the  defendants,  or  otherwise,  but  had  hitherto  wholly 
neglected  and  refused  so  to  do,  and  the  plaintiff  further  said 
that  although  all  conditions  were  fulfilled  and  all  things  hap- 
pened, and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  have  the  other  half  of  the  tobacco  accepted  and  received  as 
aforesaid  by  the  defendants,  free  on  board  at  Montreal,  yet 
defendants  did  not  nor  would  accept  or  receive  from  the  plain- 
tiff the  said  other  half  of  the  said  tobacco,  free  on  board  at 
Montreal  aforesaid,  or  otherwise  howsoever,  or  pay  for  the 
same  by  the  promissory  notes  of  defendants,  or  otherwise 
howsoever,  but  wholly  neglected  and  refused  so  to  do. 

There  were  several  other  counts  in  the  declaration  not 
necessary  to  be  referred  to. 

Defendants  pleaded, 

1st.  To  the  first  and  second  counts  of  the  declaration,  non 
est  factum  ; 

2nd.  To  first  count,  that  plaintiff  did  not  deliver  to  defen- 
dants, free  on  board  at  Montreal  aforesaid,  the  said  tobaccos 
of  the  quality  aforesaid. 

3rd.  To  first  and  second  counts,  that  defendants  were 
induced  to  enter  into  the  said  agreement  by  fraud  and  misre- 
presentation as  to  quality  of  tobacco. 
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5th.  To  second  count  that  they  did  not  accept  or  receive, 
nor  did  the  plaintiff  so  deliver  free  on  board  at  Montreal 
aforesaid  or  otherwise,  the  tobacco  of  the  quality  aforesaid  in 
said  count  mentioned,  or  any  part  thereof,  as  therein  alleged ; 
nor  did  defendants  ever  so  refuse  to  accept  or  receive  the  said 
tobacco  in  second  count  mentioned  of  the  quality  of  said 
tobacco  therein  mentioned,  or  any  part  thereof ;  nor  was  the 
plaintiff  so  ready  to  deliver  same,  nor  did  he  offer  to  do  so, 
but  neglected  and  refused  so  to  do,  although  defendants  were 
at  all  times  ready  and  willing  to  accept  and  receive  the  same. 

There  was  distinct  evidence  of  the  delivery  of  the  first  half 
of  the  tobacco  to  the  forwarders  in  Montreal,  to  whom  the 
plaintiff  was  directed  to  deliver  it ;  and  it  appeared  from  the 
evidence  that  defendants  were  to  direct  by  what  forwarding 
house  they  would  have  it  sent.  They  desired  the  first  to  be 
forwarded  by  Messrs.  Perry  and  Black,  and  it  was  delivered 
to  them  free  of  charge.  On  its  arrival  in  Toronto  the  quality 
was  objected  to,  and  a  correspondence  was  entered  into  between 
the  parties  in  relation  to  it.  The  defendants  did  not  give 
their  notes  for  the  first  half  according  to  the  agreement : 
plaintiff  had  the  remainder  of  the  tobacco  ready  to  be  delivered 
to  defendant  before  the  time  mentioned  in  the  contract,  and 
on  the  2nd  of  June  notified  them  the  balance  of  the  tobacco 
was  in  store  subject  to  their  orders  for  shipment  in  accordance 
with  the  terms  of  the  contract,  and  requested  their  attention  to 
the  matter.  The  defendants  made  no  reply  to  this  letter,  and 
did  not  direct  by  what  forwarding  house  they  would  have  it 
shipped.  The  plaintiff  in  the  meantime  kept  the  tobacco  on 
hand  ready  to  be  delivered  to  the  defendants.  The  contest 
at  the  trial  was  really  whether  the  tobacco  was  of  the  quality 
required  by  the  agreement,  and  the  jury  had  the  whole  matter 
•left  to  them  and  they  found  for  the  plaintiff. 

W.  IT.  Burns  moved  for  a  rule  nisi  to  shew  cause 
why  the  verdict  for  the  plaintiff  on  the  first  and  second 
counts  of  the  declaration  should  not  be  set  aside,  and 
a  new  trial  be  had  between  the  parties  on  the  grounds 
of  the  said  verdict  being  contrary  to  law  and  evidence, 
and  the  direction  and  charge  of  the  learned  judge  who 
tried  the  cause;  and  also  for  misdirection  of  said  judge 
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in  telling  the  jury  that  under  the  evidence  they  ought  to 
find  that  the  deed  sued  on  was  the  deed  of  both  defendants, 
and  in  telling  the  jury  there  was  evidence  thereof,  when  on 
the  contrary  it  was  the  deed  of  the  said  J.  Boyd  alone  ; 
and  also  because  the  plaintiff 's  counsel,  in  his  closing  address 
to  the  jury,  told  them  that  on  a  former  trial  between  the 
said  plaintiff  and  the  said  defendant  for  the  same  cause  of 
action  as  this,  the  jury  gave  the  plaintiff  a  verdict,  and  he 
trusted  this  jury  would  do  as  that  jury  had  done,  or  to  that 
effect,  thereby  prejudicing  the  minds  of  the  jury,  or  endea- 
vouring so  to  do,  against  the  defendants ;  and  on  the  ground 
that  the  plaintiff  was  not  entitled  to  more  than  nominal 
damages  on  the  second  count  of  the  declaration  for  the  defen- 
dants not  accepting  the  tobacco  therein  mentioned,  and  should 
not  have  been  allowed  to  give  evidence  of  such  special  damage, 
and  the  verdict  should  at  least  be  reduced  by  the  amount  of 
such  special  damage  so  allowed  the  plaintiff ;  and  on  the 
grounds  that  the  plaintiff  claimed  in  both  counts  the  full  price 
of  the  whole  tobacco  and  not  only  damages  for  the  delivery  of 
the  last  half  thereof,  and  the  plaintiff  should  either  have  had 
a  verdict  for  the  full  price  thereof,  or  there  should  have  been 
a  verdict  for  the  defendants  and  not  a  verdict  for  such  damages 
for  the  non-acceptance  thereof  only  ;  and  on  grounds  that  the 
verdict  was  first  given  in  by  the  jury  and  recorded  for  $875 
damages  only,  and  afterwards  altered  and  entered,  as  it  now 
is,  against  the  will  of  the  defendants ;  and  on  grounds  of  mis- 
direction in  the  learned  judge  telling  the  jury  that  there  was 
evidence  of  the  delivery  of  the  first  half  of  the  tobacco,  and 
of  the  plaintiff's  readiness  and  willingness  to  deliver  the 
second  half  thereof,  when  such  second  half  was  never  delivered 
free  on  board  at  Montreal  which  it  should  have  been,  and 
which  was  in  direct  issue  on  the  record  and  so  avoided  the* 
whole  contract,  and  at  all  events  prevented  the  recovery  of  any 
damages  for  the  non-delivery  of  the  second  half  thereof,  nor 
did  the  defendants  ever  refuse  to  receive  same ;  and  on  grounds 
disclosed  in  affidavits  and  papers  filed  ;  some  of  such  grounds 
being,  that  the  plaintiff's  agent  represented  that  the  tobacco 
which  the  plaintiff  was  selling  when  the  contract  was  made 
was  equal  to  that  of  the  same  name  or  brand  previously  obtained 
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from  the  plaintiff  for  him  and  his  partner  by  the  defendants, 
and  that  the  tobacco  to  be  delivered  was  to  be  of  that  quality ; 
that  no  sample  was  produced  or  given  to  the  defendants  at 
the  time  of  entering  into  the  contract ;  that  the  plaintiff  was 
told  how  all  the  tobacco  was  to  be  sent ;  and  on  the  ground 
that  the  evidence  of  C.  Johnson,  one  of  the  plaintiff's  wit- 
nesses, as  to  the  proper  mode  of  manufacturing  this  kind  of 
tobacco,  was  not  to  sweat  it  which  was  incorrect.  He  cited 
Bloomley  v.  Grinton,  9  TJ.  C.  R.  457 ;  Poole  v.  Whitcomb, 
12  C.  B.  K  S.  770  ;  Watson  v.  Gaslight  Company,  5  U.  C.  R. 
244. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  we  thought  it  better  to  look  over  the  evidence 
before  deciding  whether  we  would  grant  a  rule  or  not.  The 
legal  grounds  suggested  on  moving  the  rule  did  not  seem  to 
require  much  consideration,  and  we  have  now  looked  over  the 
evidence  and  come  to  the  conclusion  that  no  rule  should  be 
granted. 

The  verdict  cannot  be  considered  as  contrary  to  law  and 
evidence,  or  the  direction  of  the  judge  ;  for  the  case  was 
expressly  left  to  the  jury  by  the  judge,  and  there  was  plenty 
of  evidence  to  justify  their  finding. 

On  the  point  of  misdirection  as  to  the  agreement  being 
the  joint  deed  of  both  defendants.  In  Ball  v.  Dunster- 
ville  (4  T.  R.  313),  it  seems  to  have  been  decided,  that 
if  A.  execute  a  deed  for  himself  and  partner  by  the  autho- 
rity of  his  partner  and  in  his  presence,  it  is  a  good  exe- 
cution, though  only  sealed  once.  This  case  is  referred  to, 
and  its  authority  is  not  doubted,  in  the  latest  text  books  : 
Addison  on  Contracts,  41.  In  Vesey's  Reports,  vol.  3,  p.  578, 
the  Lord  Chancellor  (Loughborough)  said,  "  In  Ball  v.  Bun- 
sterville,  one  of  the  partners  in  presence  of  the  other  put  his 
name  to  the  bond  and  executed  it,  the  other  standing  by.  I 
think  the  court  was  right  in  holding  that  it  was  not  necessary 
both  should  hold  the  paper."  In  the  notes  to  the  American 
edition  (Sumners')  of  Vesey,  it  is  stated  at  p.  573,  vol.  3,  of 
a  deed  so  executed,  "If  executed  in  the  presence  and  with 
the  assent  of  the  other  parties,  it  shall  be  deemed  the  deed  of 
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all."  Story  on  Partnership,  sec.  120.  There  are  several  Ameri- 
can authorities  referred  to  as  establishing  the  same  doctrine . 
Rex.  v.  Longhnor  (4  B.  &  Ad.  647),  is  somewhat  in  point. 

Here  the  judge  left  it  to  the  jury  to  say  whether  one  of  the 
defendants  signed  in  the  name  of  both,  in  the  presence  of  the 
other  and  for  him  ;  and  if  so  and  the  other  assented  to  it, 
though  there  was  only  one  seal,  it  was  the  deed  of  both.  We 
think  the  ruling  right  both  on  reason  and  authority. 

The  next  ground  on  the  motion  paper  is,  that  the  plain- 
tiff's counsel  in  his  closing  address  told  the  jury  that  on  a 
former  trial  between  the  plaintiff  and  another  plaintiff  and 
defendants  for  the  same  cause  of  action  as  this,  that  the  jury 
gave  the  plaintiffs  a  verdict,  and  he  trusted  that  this  jury 
would  do  the  same  as  the  former  jury,  thereby  prejudicing 
the  minds  of  the  jury  against  the  defendant.  The  learned 
judge,  on  being  referred  to,  stated  that  some  remark  of  the 
kind  was  made  to  the  jury ;  that  both  sides  during  the 
cause  had  made  reference  to  the  former  trial  without  any 
objection,  and  when  the  counsel  in  his  closing  address  made 
the  remarks  complained  of,  and  it  was  objected  to,  the 
counsel  at  once  stated  he  had  no  wish  to  violate  any  rule  of 
practice  in  the  matter,  and  the  jury  were  told  that  the  case 
must  be  decided  on  its  own  merits  and  not  by  the  verdict  of  a 
former  jury. 

The  learned  counsel  in  moving  the  rule  seems  to  have 
had  an  impression  there  was  a  decided  case  on  the  point 
shewing  that  it  was  irregular  to  refer  to  the  verdict  on 
a  former  trial,  but  he  was  not  able  to  give  us  the  case* 
Since  the  rule  was  moved  for  we  have  been  referred  by 
the  reporter  of  the  Court  of  Queen's  Bench  to  the  case  of 
Case  v.  Benway  (18  U.  C.  Q.  B.  476).  The  cause  had  been 
twice  tried  at  Picton,  and  verdicts  rendered  for  the  defen- 
dant, which  were  set  aside  as  against  evidence.  The  venue 
was  changed  to  Kingston,  and  on  a  third  trial  there  a  similar 
verdict  was  given.  In  making  the  rule  absolute  for  a  new 
trial,  Sir  J.  B.  Robinson,  C.  J.,  after  observing  that  he 
thought  the  jury  had  decided  on  that  as  on  the  former  trials 
against  the  weight  of  evidence,  and  as  there  really  was  no 
point  of  law  involved  said,  "  I  should  have  been  against  con- 
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tinning  the  litigation  if  the  case  could  have  been  said  to  have 
gone  to  the  jury  upon  the  last  trial  without  any  efforts  having 
been  made  to  prevent  its  being  calmly  and  fairly  disposed  of 
on  its  merits.  The  judge  who  tried  the  cause  thought  it 
had  been  endeavoured  strongly  and  unfairly  to  impress  upon 
the  jury  that  as  former  juries  had  disregarded  what  the  judge 
said  appeared  to  be  the  legal  rights  of  the  plaintiff,  they  ought 
not  to  show  less  spirit  and  firmness  than  had  been  shewn  on 
former  trials.' *  The  Chief  Justice  concurred  in  granting  a  new 
trial,  in  the  hope  the  cause  Would  have  the  advantage  which, 
every  case  should  have  of  going  to  the  jury  without  prejudice 
from  such  appeals  as  had  been  mentioned  being  made  to  them. 
He  concluded  his  judgment  by  saying  he  might  have  been 
willing  to  let  the  matter  rest  where  it  was,  if  the  learned 
judge  who  heard  the  cause  had  not  thought  that  the  trial  was 
unfairly  prejudiced  by  the  terms  in  which  the  former  verdicts 
were  referred  to,  and  the  earnest  manner  in  which  the  jury 
Were  urged  to  take  their  own  course,  without  attending  to  the 
right  view  to  take  of  the  effect  of  the  evidence  upon  the  legal 
rights  of  the  parties. 

I  have  no  doubt  if  the  counsel  for  either  party  should  per- 
sistently refer  to  the  former  verdicts  in  a  case,  with  a  view 
of  influencing  the  verdict  of  the  jury  after  it  had  been  ob- 
jected to,  the  court  would  feel  inclined  to  set  aside  a  verdict 
gained  under  such  improper  influences.  In  Pool  v.  Whit  comb 
(12  C.  B.  N.  S.  770,  S.  C.  6  L.  Times,  N.  S,  783)  the 
court  seem  to  have  acted  on  the  principle  that  a  verdict  would 
be  set  aside  when  the  jury  acted  under  the  influence  of  obser- 
vations of  the  counsel,  rather  than  from  the  evidence  assessing 
damages.  There  the  plaintiff's  counsel  in  his  general  reply  told 
the  jury  that  unless  they  gave  a  verdict  for  more  than  £5  he 
would  in  all  probability  have  to  pay  the  costs.  On  this 
representation  the  jury  found  for  plaintiff,  £5  5s.  The 
court  set  aside  the  verdict.  I  think,  however,  no  case  can 
be  found  where  the  verdict  has  been  set  aside  merely  because 
the  counsel  referred  to  the  verdict  on  a  former  trial, 
unless  the  judge  who  tried  the  cause  was  satisfied  that  the 
matter  was  pressed  unfairly,  and  with  a  view  of  exercising 
an  improper  influence  on  the  jury.    I  do  not  understand  the 
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learned  judge  had  that  impression  as.  to  the  conduct  of 
plaintiff's  counsel  on  this  trial.  In  fact,  he  considered  the 
matter  of  so  little  importance  that  he  had  not  even  made  a 
note  of  the  circumstance  complained  of. 

The  next  ground  taken  in  the  motion  is,  that  plaintiff  is 
not  entitled  to  more  than  nominal  damages  on  the  second 
count  of  the  declaration,  and  should  not  have  been  allowed  to 
give  evidence  of  special  damages.  I  see  nothing  in  the  law 
or  facts  to  sustain  this  objection,  nor  was  it  taken  at  the 
trial,  as  far  as  I  can  see. 

The  next  ground  is,  that  the  damages  allowed  on  the  second 
count  should  be  reduced  to  nominal  damages,  on  the  ground 
that  the  plaintiff  claimed  on  both  counts  the  full  price  of  the 
whole  tobacco,  and  not  merely  damages  for  the  non-delivery 
of  the  last  half  thereof;  and  the  plaintiff  should  either  have 
had  a  verdict  for  the  full  price  thereof,  or  there  should  have 
been  a  verdict  for  the  defendants,  and  not  a  verdict  for  such 
damages  for  non-acceptance  thereof. 

The  proper  entry  of  the  verdict  would  seem  to  be  on  the 
second  count,  as  that  really  covers  the  whole  ground  of 
action ;  and  the  verdict,  I  apprehend,  may  be  so  entered  now 
by  leave  of  the  learned  judge  who  tried  the  cause :  on  this 
being  done  there  would  seem  to  be  no  necessity  for  any  fur- 
ther discussion  on  this  ground. 

The  next  ground  is,  that  the  verdict  was  first  given  by 
the  jury  and  recorded  for  $875  damages  only,  and  afterwards 
altered  and  entered  as  it  now  is  against  the  will  of  the 
defendants. 

The  learned  judge  reports  that  when  the  jury  came  in, 
after  they  were  asked  if  they  had  agreed  on  their  verdict  and 
how  they  found,  it  was  understood  they  answered  that  they 
found  for  the  plaintiff  for  $875  damages,  and  it  was  so 
entered  on  the  record ;  and  on  being  read  over  to  them  by 
the  clerk,  and  told  to  hearken  to  their  verdict,  the  foreman  of 
the  jury  said  it  was  wrongly  entered :  that  what  they  found 
was  the  $875  damages  for  not  accepting  the  latter  half  of 
the  tobacco,  and  the  whole  value  of  the  other  half  which  was 
delivered.  On  this  the  verdict  of  $875  was  erased  with  a  pen, 
and  the  learned  judge  entered  on  the  back  of  the  record, 
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"Yerdict  for  plaintiffs,  $3,765  damages,  on  1st  and  2nd 
counts,  and  for  defendants  on  the  other  founts and  on  this 
being  read  to  the  jury  they  assented  to  it  as  their  verdict. 

The  defendant's  counsel  objected  to  this  being  done  at  the 
time. 

I  see  no  reason  for  interfering  with  the  verdict  on  this 
ground.  The  very  object  in  reading  over  the  entry  to  the 
jury  before  they  are  allowed  to  separate,  is  to  ascertain  if  it 
has  been  correctly  understood  and  properly  taken  down,  and 
if  not  that  it  may  be  corrected- 

There  is  express  authority  on  this  point  in  a  criminal 
case :  Regina  v.  Vodden  (23  L.  J.  Mag.  C.  7,  S.  C.  6  Cox 
Crim.  Cases,  226).  I  transcribe  a  note  of  it,  as  abstracted 
at  page  87  of  vol.  xiii.  U.  C.  C.  P.  Reports :  "  One  of  the 
jury  delivered  a  verdict  of  not  guilty,  which  was  entered  by 
the  clerk  of  the  peace  on  his  minutes,  and  also  by  the  chair- 
man of  the  Quarter  Sessions  in  his  note  book.  The  prisoner, 
who  was  indicted  for  felony,  was  then  discharged  out  of  the 
dock ;  but  others  of  the  jury  interfered,  and  said  their  ver- 
dict was  guilty.  The  prisoner  was  immediately  brought 
back,  and  the  jury  was  again  asked  and  said  guilty,  and  sen- 
tence was  thereupon  passed."  The  judges,  on  a  case  reserved, 
held  that  the  original  mistake  was  corrected  within  a  reason- 
able time.  Pollock,  C.B.,  said :  "  I  remember  the  clerk 
used  to  say,  '  Gentlemen  of  the  jury,  hearken  to  your  verdict 
while  (as)  the  court  records  it :  you  say  the  prisoner  is  not 
guilty,  and  that  is  the  verdict  of  you  all.'  Had  this  form 
been  adopted  it  would  no  doubt  have  been  competent  to  the 
jury,  when  so  called  upon,  to  have  corrected  the  mistake.''7 
Parke,  B.,  also  observed :  "  I  infer  from  the  case  that  the 
ancient  form  of  calling  on  the  jury  to  hearken  to  the  verdict 
was  abandoned,  which  is  a  great  error." 

The  next  ground  is  misdirection,  in  telling  the  jury 
there  was  evidence  of  the  delivery  of  the  first  half  of  the 
tobacco,  and  plaintiff's  readiness  and  willingness  to  deliver 
the  second  half,  when  such  second  half  was  never  delivered 
free  on  board  at  Montreal,  which  it  should  have  been,  and 
which  was  in  direct  issue  on  the  record,  and  so  avoided  the 
whole  contract ;  or  at  all  events  prevented  the  recovery  of 
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any  damages  for  the  non-delivery  of  the  second  half  thereof, 
nor  did  defendants  ev^r  refuse  to  receive  the  same. 

There  is  express  evidence  of  the  delivery  of  the  first 
half.  There  is  evidence  that  defendants  were  to  inform 
plaintiffs  when  they  would  be  willing  to  receive  the  second 
half.  The  evidence  shews  plaintiffs  had  the  whole  of  the  tobacco 
manufactured  ready  to  be  delivered  by  the  2nd  of  June; 
and  the  letter  of  that  date  shews  readiness  and  willingness, 
and  an  offer  to  deliver  according  to  the  contract.  There  is 
nothing  to  shew  that  defendants  were  ready  and  willing  to 
accept  or  offered  to  do  so ;  on  the  contrary,  all  the  evidence 
in  the  case  shews  they  were  not  willing  to  accept,  because 
they  alleged  the  article  about  to  be  delivered  was  not  of  the 
quality  they  had  contracted  for.  The  delivery  and  accept- 
ance were  contemporaneous  acts  :  plaintiffs  could  not  deliver 
unless  defendants  would  accept,  and  the  evidence  shews 
readiness,  willingness,  and  an  offer  to  deliver,  and  notice  to 
defendants. 

I  fail  to  see  any  misdirection  on  this  point :  it  was  left  as 
a  matter  of  fact  to  the  jury,  and  the  issue  on  the  second 
count  seems  rather  to  raise  the  question  of  the  quality  of 
the  tobacco  which  was  ready  to  be  delivered  and  accepted, 
rather  than  the  fact  of  readiness  to  deliver  and  accept. 

The  grounds  referred  to  as  disclosed  in  affidavits  and 
papers  filed,  seem  to  me  to  be  matters  of  fact  on  which  the 
jury  have  passed  their  opinion  under  a  charge  not  objected 
to  by  defendants. 

As  to  the  finding  of  the  jury,  there  was  evidence  both 
ways,  and  the  real  contest  between  the  parties  was  on  matters 
of  fact,  which  are  for  the  jury  to  determine.  If  they  had 
decided  in  favour  of  the  defendants  we  probably  should  not 
have  disturbed  their  verdict.  Two  juries  have  in  fact  pro- 
nounced on  the  questions  in  issue  before  the  parties,  both 
unfavourably  to  the  defendants.  We  have  had  the  advan- 
tage of  going  over  all  the  evidence  with  Mr.  Justice  John 
Wilson,  before  whom  the  facts  were  investigated  in  the  former 
trial,  and  he  quite  concurs  with  the  rest  of  the  court  that 
there  are  no  grounds  on  which  we  can  properly  interfere  to 
set  aside  this  verdict. 

Rule  refused. 


[523] 


Crooks  v.  Dickson. 

Covenant  for  rent — Interest — Reference  to  master — Defendant  resident  abroad-^ 
Con.  Stats,  U.  C.  c.  22,  sec.  161. 

Held,  that  under  Con.  Stats.  U.  C.  ch.  22,  sec.  161,  the  master  is  empowered 
to  ascertain  the  amount  for  which  final  judgment  is  to  be  entered  not  only 
in  cases  in  which  he  could,  but  in  cases  which  he  could  not  before  that 
act  have  computed  what  was  due ;  and  that  the  fact  of  the  defendant  being 
resident  out  of  the  jurisdiction,  is  no  objection  to  a  reference  being 
directed  for  such  purpose. 

Held,  also,  that  in  *an  action  of  covenant  for  rent,  an  order  by  a  judge  in 
Chambers,  directing  the  master  to  allow  the  plaintiff  interest  <m  the 
amount  claimed  on  the  writ  of  summons,  not  specially  indorsed,  from  the 
date  of  said  writ,  was  properly  made,  although  no  interest  was  claimed  in 
the  declaration. 

JH.  Crombie  moved  for  a  rule  nisi  to  set  aside  an  amended 
order  made  by  Mr.  Justice  Adam  Wilson,  in  the  words  fol- 
lowing : 

"  Upon  reading  the  summons  in  this  cause  and  upon  hear- 
ing the  parties,  I  do  order  that  the  master  of  this  honourable 
court,  on  the  entering  of  the  judgment  in  this  cause,  do, 
on  the  computation  of  the  amount  due  the  plaintiff,  allow  him 
interest  on  the  amount  of  his  claim  endorsed  on  the  writ  of 
summons  in  this  cause ;  and  I  do  further  order  all  further 
proceedings  in  this  cause,  from  the  date  of  the  said  writ 
of  summons  be  stayed  until  an  application  can  be  made  to  this 
honourable  court  to  rescind  or  vary  this  order,  such  application 
to  be  made  this  day,  or  as  soon  as  counsel  can  be  heard." 

The  original  summons  was  served  on  the  defendant  as 
a  British  subject  residing  out  of  the  Province,  and  he  ap- 
peared to  the  writ.  A  declaration  was  filed  and  served  on 
his  attorney. 

The  declaration  was  in  covenant  on  a  lease  of  land  in  the 
City  of  Toronto  :  Breach,  the  non-payment  of  five  year's  rent 
and  taxes,  the  yearly  rent  being  X210,  free  from  all  taxes. 
The  defendant  pleaded  to  the  declaration.  To  the  plea  the 
plaintiff  demurred,  and  judgment  was  given  for  the  plaintiff 
on  the  demurrer. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

When  the  learned  judge  made  the  order  in  question  he 
understood  the  whole  matter  in  dispute  between  the  parties 
was,  whether  the  plaintiff  was  entitled  to  have  interest  added 
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to  the  rent  payable  under  the  covenant  set  out  in  the  decla- 
ration in  entering  final  judgment  against  the  defendant,  and 
under  that  impression  he  made  the  order.  The  defendant's 
counsel,  however,  in  moving  his  rule,  contended  that  the 
plaintiff  was  not  in  a  position  to  enter  final  judgment,  not 
having  signed  interlocutory  judgment,  and  not  having  had  it 
referred  to  the  master  to  see  what  was  due  the  plaintiff.  He 
further  urged  that  as  the  writ  was  not  a  specially  endorsed 
writ,  and  the  proceeding  was  against  the  defendant  as  a  Bri- 
tish subject  residing  out  of  the  jurisdiction,  the  damages  must 
be  assessed  by  a  jury,  and  it  could  not  be  referred  to  the 
master  to  ascertain  the  amount  for  which  final  judgment  was 
to  be  entered. 

The  motion  was  for  a  rule  nisi  to  rescind  the  amended 
order,  on  the  ground  that  the  learned  judge  had  no  power  to 
make  it  on  the  materials  which  were  before  him,  and  on  the 
ground  that,  as  the  plaintiff  after  having  made  the  applica- 
tion elected  to  give  notice  of  assessment  of  damages,  he  was 
not,  under  the  judgment  of  the  learned  judge,  entitled  to 
the  order.  If  anything  turns  on  the  last  point,  he  should 
first  apply  to  the  learned  judge  who  made  the  order,  to 
rescind  it. 

The  learned  counsel  in  moving  the  rule  stated  he  could  find 
no  authority  for  holding  that  it  could  not  be  referred  to  the 
master  to  ascertain  the  amount  for  which  final  judgment  was 
to  be  ascertained,  because  the  proceeding  had  been  com- 
menced against  the  defendant  as  an  absent  defendant.  In 
Day's  Common  Law  Procedure  Act,  pp.  79,  80  k  81,  it  is  laid 
down,  that  when  the  defendant  is  within  the  jurisdiction,  in 
actions  on  bills,  notes,  awards,  actions  of  covenant  for  rent 
(2  Wm.  Saunders  107  N.  2),  for  mortgage  money,  or  arrears 
of  annuity,  the  writ  may  be  specially  endorsed.  If  the  defen- 
dant resides  out  of  the  jurisdiction,  there  must  always  be  an 
enquiry.  Interlocutory  judgment  must  still  be  signed  in  cases 
not  within  sec.  25,  &c,  of  the  English  Common  Law  Proced- 
ure Act.  The  order  to  refer  is  obtained  on  an  affidavit  of 
the  cause  of  action,  and  stating  that  interlocutory  judgment 
has  been  signed.  The  same  course  seems  pointed  out  by 
Chitty's  Archd.  11  ed.  922. 
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In  note  to  Holdipp  v.  Otway  (2  W.  Saunders,  107),  it  is 
laid  down,  that  the  court  may,  if  they  please,  assess  damages 
upon  an  interlocutory  judgment,  and  give  final  judgment 
thereon :  an  inquisition  is  only  a  matter  of  course  taken  to 
inform  the  conscience  of  the  court.  Buller,  J.,  in  Thellusson 
v.  Fletcher  (Dougl.  316) ;  Gould  v.  Hammersley  (4  Taunton, 
148),  is  said  to  have  observed,  that  writs  of  enquiry  are 
often  sued  out  in  cases  wherein  they  are  not  necessary,  as, 
for  instance,  in  actions  on  covenants  for  payment  of  a  sum 
certain. 

In  the  same  note  to  "Williams  Saunders,  it  is  stated  that 
Lawrence,  J.,  in  BlacJcmoor  v.  Flemyng,  referred  to  Holdipp 
v.  Otway,  with  respect  to  the  prothonotary's  taxing  interest 
by  way  of  damages,  and  that  it  was  at  the  plaintiff's  option 
either  to  refer  it  to  the  prothonotary  to  do  so,  or  have  a  writ 
of  inquiry  of  damages. 

In  Roe  v.  Apsley  {1  Sid.  452),  judgment  was  obtained  in 
default  upon  a  judgment,  and  it  was  moved  for  the  plaintiff 
that  the  court  should  tax  the  damages,  namely  interest, 
without  a  writ  of  enquiry,  and  after  some  doubt  it  was  re- 
ferred to  the  secondary  to  tax  the  damages.  The  court  will 
not  only  refer  it  to  the  proper  officer  to  compute  what  is  due 
on  bills  of  exchange  and  promissory  notes,  but  also  in  cove- 
nant for  rent,  or  for  mortgage  money,  or  for  arrears  of 
accounts  :  (Page  107  a,  Wms.  Saunders,  note  c). 

In  Wms.  Saunders  (VoL  i.  page  109,  note  1),  it  is  laid 
down,  that  "when  the  demurrer  is  determined,  and  the 
plaintiff  is  content  to  take  damages  only  on  the  judgment  on 
the  demurrer,  he  may  execute  a  writ  of  enquiry  on  the  judg- 
ment, and  enter  a  nolle  prosequi  as  to  the  issues,  which 
may  be  done  at  the  time  of  entering  final  judgment."  Upon 
the  same  principle,  when  one  of  the  counts  in  the  declaration 
is  on  a  bill  of  exchange  or  promissory  note,  and  there  is  a 
demurrer  to  that  count  and  judgment  for  the  plaintiff,  and 
issues  are  joined  on  the  other  counts,  the  plaintiff  may,  ac- 
cording to  the  modern  practice  in  cases  of  judgment  by 
default  on  bills  of  exchange  and  promissory  notes,  which  is 
substituted  in  lieu  of  a  writ  of  enquiry,  refer  it  to  the  officer 
to  compute  what  is  due  for  principal  and  interest  on  the  bill 
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of  exchange,  &c,  on  that  count,  before  a  nolle  prosequi  is 
entered  as  to  the  issues. 

I  have  no  doubt  under  the  161st  sec.  of  the  Con.  Stat. 
U.  C.  ch.  22,  similar  to  sec.  143  of  19  Vic.  ch.  43,  and 
sec.  94  of  Eng.  Act,  15  &  16  Vic.  ch.  76,  that  in  all  cases  where 
a  matter  could  be  referred  to  the  master  to  compute  what  was 
due  in  a  cause  before  the  passing  of  the  Common  Law  Proce- 
dure Act,  it  can  now  be  referred  to  the  master  to  ascertain  the 
amount  for  which  final  judgment  is  to  be  entered.  I  also  think 
this  power  extends  much  further,  and  under  the  statute  the 
courts  will  now  direct  the  damages  to  be  ascertained  by  the 
master  in  cases  where  they  would  not  have  done  so  before  the 
passing  of  the  statute.  If  the  matter  is  properly  before  the 
master  for  his  decision  as  to  the  amount  for  which  final  judg- 
ment is  to  be  entered,  I  see  no  reason  why  interest  to  the  full 
amount  directed  by  the  order  may  not  be  allowed  to  the  plain- 
tiff in  the  nature  of  damages :  the  authorities  seem  to  warrant 
it.  As  to  the  reference  not  being  regular  when  the  defendant 
resides  out  of  the  province,  the  statute  seems  to  authorise 
and  require  a  reference  of  this  kind ;  and  I  see  no  reason 
for  interfering  on  that  ground. 

The  plaintiff,  I  presume,  before  he  has  his  damages  ascer- 
tained or  enters  his  judgment,  will  see  that  he  is  in  a  proper 
position  under  the  practice  to  have  those  steps  in  the  cause 
taken.  When  the  judgment  is  entered,  I  see  no  reason  why 
the  interest  directed  to  be  allowed  by  the  learned  judge  should 
not  be  computed.  The  order  does  not  in  itself  direct  or  permit 
the  entry  of  the  judgment  at  any  particular  time,  and  does 
not  imply  that  the  judgment  will  be  entered  when  the  plaintiff 
is  not  in  a  position  to  take  that  step.  All  the  judge  assumes 
to  decide  is  the  right  of  the  master  to  allow  interest.  We 
think  he  has  not  on  this  point  decided  too  favourably  to  the 
plaintiff,  and  we  decline  to  grant  the  rule  sought  for. 

Rule  refused. 


1EM0EANDA. 


During  this  term  the  following  gentlemen  obtained  the 
necessary  certificates  qualifying  them  for  call  to  the  Bar  : — 
J.  Hutcheson  Esten,  «T.  C.  Hatton,  Gr.  Y.  Smith,  "W.  C. 
Loscombe,  Sutherland  Malcomson,  W.  Sidney  Smith, 
A.  S.  Hardy,  C.  S.  Corrigan,  John  McIntyre. 
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Present : 

The  Hon.  "William  Buell  Eichards,  C.  J. 
"       "    Adam  Wilson,  J.  ♦ 
"       "     John  Wilson,  J. 


Crooks  v.  Dickson. 

Defective  application — Discharge— Renewal  in  Chambers — Practice. 

The  court  discharged  with  costs  a  rule  nisi  to  amend  a  judge's  order,  because 
the  pleadings,  on  which  the  rule  purported  to  have  been  moved,  were  not 
in  fact  before  the  court,  nor  were  they  disclosed  by  the  affidavits  filed,  and 
it  was  impossible  rightly  to  decide  the  case  without  reference  to  them. 

Semble,  that  where  an  application,  cognizable  in  chambers,  has  been  made  to 
the  court  and  discharged,  but  not  on  the  merits,  it  may  be  afterwards  re- 
newed before  a  judge  in  chambers. 

During  the  present  term,  R.  P.  Crooks  obtained  a 
rule  nisi  on  the  defendant  to  shew  cause  why  the  order 
made  by  Mr.  Justice  Adam  Wilson  in  this  cause,  on  the 
28th  of  July,  should  not  be  amended  by  adding,  "  That  the 
Master  of  this  Honourable  Court  do  enter  final  judgment 
for  the  said  plaintiff  for  the  amount  so  due  to  him  under  the 
said  lease  and  the  order  of  the  said  Mr.  Justice  Adam 
Wilson  of  the  17th  day  of  May  last  past ;"  and  why  the 
said  judgment  should  not  be  entered  accordingly  for  the 
plaintiff ;  and  that  the  words  "  and  taxes  "'  be  struck  out  of 
the  declaration,  and  that  the  same  be  amended  accordingly. 
Or  why  the  court  should  not  make  such  other  order  herein 
as  might  seem  meet  and  just,  on  grounds  disclosed  hy  the 
pleadings  and  orders  in  this  cause  and  the  affidavits  filed. . 

The  order,  which  the  plaintiff  was  desirous  of  amending, 
directed  that  it  should  be  referred  to  the  master  to  ascertain 
and  compute  the  amount  due  by  the  defendant  to  the 
plaintiff  under  the  lease  sued  on  in  the  cause,  and  for  the 
interest  thereon,  and  that  the  costs  of  the  application,  and 
the  subsequent  costs  attendant  and  consequent  thereon  should 
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be  costs  in  the  cause,  to  be  taxed  to  the  plaintiff ;  and  it  was 
further  ordered  that  the  damages  laid  in  the  declaration 
should  be  increased  by  £250.  The  order  of  the  17th  of 
May  directed  that  the  master,  on  entering  judgment,  should, 
in  ascertaining  the  amount  due  the  plaintiff,  allow  him  in- 
terest on  his  claim  endorsed  on  the  writ  of  summons  from 
the  date  of  the  issuing  of  the  writ. 

The  facts  disclosed  in  the  affidavit  of  the  plaintiff's 
attorney  necessary  to  be  noted  were,  that  the  court,  in 
Michaelmas  Term,  1863,  gave  judgment  in  the  plaintiff's 
favour  on  his  demurrer  to  the  defendant's  plea,  but  gave  no 
judgment  on  the  plaintiff's  demurrer  to  the  defendant's  last 
rejoinder;  that  the  rule  in  accordance  with  the  judgment 
was  taken  out  and  proceedings  taken  to  enter  judgment  in 
the  plaintiff's  favour,  there  being  no  plea  left  on  the  record, 
and  also  to  tax  the  costs ;  but  when  the  matter  came  before 
the  master  he  declined  to  allow  the  plaintiff's  interest  on 
his  claim,  and  the  order  of  the  17th  of  May  was  obtained. 
This  order  was  moved  against,  but  the  court  refused  a  rule  : 
another  effort  was  made  to  sign  judgment,  when  the  master 
refused  to  enter  it.  Subsequently  the  order  of  the  28th 
of  July  was  obtained,  and  an  effort  was  again  made  to  sign 
judgment  and  tax  costs,  when,  after  proceeding  with  the 
taxation  several  days,  objection  was  made,  on  behalf  of  the 
defendant,  to  plaintiff  signing  final  judgment,  and  the 
master  ruled  the  last-mentioned  order  was  no  direction  to 
him  to  enter  judgment,  and  declined  to  do  so. 

It  also  appeared  from  the  affidavits,  that  since  the  judg- 
ment of  this  court  refusing  a  rule  nisi  to  set  aside  the  order 
of  the  17th  of  May  was  pronounced,  interlocutory  judg- 
ment had  been  signed  in  the  cause.  There  was  no  copy  of 
the  pleadings^  filed  on  this  application. 

The  plaintiff,  Crooks,  during  the  term  moved  the  rule 
absolute,  when  E.  Crombie  shewed  cause,  and  contended 
that  it  was  not  regular  to  move  to  amend  a  judge's  order 
without  first  applying  to  the  judge  who  made  it. 

He  objected  that  the  declaration  and  pleadings  in  the 
cause  were  not  filed,  and  there  was  nothing  now  before  the 
court  to  bring  the  case  within  the  statute,  by  shewing  that 
the  damages  were  substantially  a  mere  matter  of  calculation. 
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That  the  order  made  by  the  judge  was  not  to  ascertain  the 
amount  for  which  final  judgment  was  to  be  signed,  but  to 
ascertain  and  compute  the  amount  due  from  defendant  to 
plaintiff  on  the  lease,  and  the  interest.  The  claim  for  taxes 
was  also  in  the  declaration,  and  therefore  the  master  could 
not  with  propriety  enter  judgment  on  the  order. 

There  were,  also,  issues,  in  fact,  on  the  record  undisposed 
of,  and  final  judgment  could  not  properly  be  entered  whilst 
that  was  the  case. 

In  conclusion  he  contended  that  if  any  amendment  was 
allowed,  it  should  be  on  payment  of  costs  by  the  plaintiff 
to  the  defendant.  He  referred  to  sec.  161  of  Con.  Stats. 
IT.  C.  ch.  22.  He  also  filed  an  affidavit  stating  that  the 
plaintiff  took  issue  on  the  defendant's  plea  filed  in  this 
cause,  that  defendant  took  issue  on  plaintiff's  replication, 
and  that  the  plaintiff  took  issue  on  the  defendant's  re- 
joinder to  the  plaintiff's  replication ;  that  the  issues,  in  fact, 
had  not  been  disposed  of  by  trial  of  the  same,  or  by  a 
judge's  order,  or  in  any  other  way,  unless  the  same  should 
be  held  to  be  disposed  of  by  the  judgment  of  the  court  on 
the  defendant's -plea. 

Hichaeds,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  to  be  regretted  that  the  plaintiff  finds  so  much  diffi- 
culty in  getting  this  suit  brought  to  a  satisfactory  conclu- 
sion, after  the  court  has  pronounced  upon  the  rights  of  the 
parties  in  relation  to  the  subject  matter,  of  the  suit.  The 
difficulties  that  have  arisen  seem  to  have  been  occasioned 
by  taking  steps  without  due  consideration  as  to  what  was 
required  to  be  done  by  the  practice  of  the  court,  and  by  not 
doing  what  ought  to  be  done  in  the  proper  manner. 

It  is  impossible  for  us  now  rightly  to  decide  this  applica- 
tion without  reference  to  the  pleadings.  When  the  appli- 
cation was  made,  I  supposed  it  was  the  intention  of  the 
plaintiff  to  file  a  copy  of  the  pleadings ;  and  he  seems  to 
have  intended  to  do  so  himself,  for  his  rule  is  drawn  up 
"  on  the  grounds  disclosed  by  the  pleadings  and  orders  in 
this  cause,  and  the  affidavit  of  the  plaintiff's  attorney  filed." 
The  orders  and  affidavit  of  the  plaintiff's  attorney  were 
filed,  but  not  the  pleadings.    The  affidavits  do  not  disclose 
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what  the  pleadings  are ;  and  though  we  may  recollect  some- 
thing of  them,  because  they  or  some  part  of  them  were 
once  before  us,  they  are  not  before  us  on  this  application ; 
and  as  that  was  taken  as  an  objection  on  the  argument,  and 
the  pleadings  have  not  yet  been  produced  to  us,  I  think  we 
are  bound  to  give  effect  to  the  objection,  and  we  must  dis- 
charge the  rule  with  costs. 

There  seems  to  be  no  difficulty  in  the  plaintiff  having  the 
record  put  in  proper  shape,  and  having  the  proper  amount, 
for  which  the  judgment  ought  to  be  entered,  ascertained  on 
application  to  a  judge  in  chambers.  The  sooner  the  appli- 
cation is  made,  the  greater  the  probability  of  the  plaintiff" 
obtaining  his  judgment  without  delay ;  for  should  he  be  so 
unfortunate  as  to  omit  anything  necessary  in  his  next  ap- 
plication, he  may  be  able  to  put  it  right  before  the  time 
expires  for  giving  notice  of  assessment  for  the  next  assizes, 
and  in  this  way  he  will  have  two  opportunities  of  getting 
his  damages  ascertained. 

Rule  discharged  with  costs. 


Kerr  et  al.  v.  Kinsey. 

Interpleader — Priority  of  writs — Evidence — New  trial. 

Although  the  fact  of  a  party  not  pressing  a  pluriesfi.  fa.  in  the  sheriff's 
hands,  coupled  with  the  undoubted  fact  that  he  had  placed  the  original 
writs  there  not  to  be  executed,  is  evidence  on  which  a  jury  may  find  that  the 
later  writ  has  also  been  delivered  to  the  sheriff  not  to  be  acted  on,  and  has 
therefore  lost  its  priority  as  against  a  subsequent  writ  at  the  suit  of 
another  party;  yet,  the  jury  having  found  in  favour  of  the.  execution,  the 
court  will  not  interfere  with  their  verdict  by  granting  a  new  trial,  as  it 
cannot  be  said  that  there  was  no  evidence  to  support  it. 

This  was  an  interpleader,  to  try  whether  the  execution  of 
the  defendant  Kinsey  against  one  Mordecai  Reynolds,  issued 
out  of  this  court,  and  delivered  to  the  sheriff  of  the  county 
of  Oxford,  was  in  the  said  sheriff's  hands  to  be  executed, 
and  had  priority  over  the  execution  of  the  plaintiffs'  execu- 
tion, which  had  been  subsequently  placed  in  the  sheriff's 
hands  against  the  goods  of  Reynolds. 

The  cause  was  tried  before  Hagarty,  J.,  at  the  last  assizes 
held  at  "Woodstock. 

The  jury  found  for  the  defendant. 
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The  evidence  shewed  the  following  facts  : 

On  the  20th  of  May,  1863,  a  fi.  fa.  against  Reynolds' 
goods,  directed  to  the  sheriff  of  Oxford,  had  issued,  com- 
manding him  to  make  the  sum  of  £383  19s.  4d.  damages 
and  costs,  and  had  been  delivered  to  the  sheriff  on  the  fol- 
lowing day,  endorsed  to  levy  £379  5s.  debt,  and  £4  14s.  4d. 
costs,  with  interest,  &c. 

This  writ  was  renewed  on  the  27th  of  May,  1864,  for  one 
year  from  that  date. 

On  the  9th  of  April,  1864,  a  fi.  fa.  against  goods  had 
issued  from  the  Court  of  Common  Pleas,  at  the  suit  of 
Thos.  C.  Kerr  and  J.  Brown,  in  their  suit  against  Reynolds 
and  one  William  Connell,  to  the  sheriff  of  Oxford,  to  make 
£219  lis.  9d.  damages  and  costs,  and  had  been  delivered 
to  the  sheriff  on  the  11th  of  April,  1864,  endorsed  to  levy 
£211  18s.  2d.  damages,  and  £7  13s.  7d.  costs,  with  in- 
terest, <fec. 

On  or  about  the  20th  of  May  last,  the  sheriff  seized 
under  each  of  said  writs  certain  goods  of  Reynolds'  at 
South  Norwich,  consisting  of  horses,  cattle,  harness,  farm- 
ing implements,  &c,  which  he  advertised  on  that  day  for 
sale  on  the  31st  of  May  following,  describing  them  as  seized 
under  both  writs,  naming  plaintiffs'  first.  On  that  day  he 
sold  the  goods,  £131  of  the  proceeds  of  which  sale  he  stated 
that  he  was  ready  to  pay  into  court  if  required,  to  abide 
any  order  to  be  made  by  the  court. 

On  such  sale  one  'George  Ilaight,  the  plaintiffs'  agent, 
became  the  purchaser,  on  the  terms  expressed  in  an  agree- 
ment, a  copy  of  which  was  as  follows : — 

"  South  Norwich,  May  31st,  1864. 
"  I  declare  that  I  have  purchased  from  the  sheriff  of  the 
county  of  Oxford,  Andrew  Ross,  at  the  sale  of  Mordecai 
Reynolds'  property,  goods  to  the  amount  of  $484,  which 
money  I  agree  to  pay  to  the  said  sheriff  as  soon  as  it  is 
decided  that  Kinsey's  execution  has  not  priority  over 
Kerr  et  al.  v.  Reynolds ;  and  should  priority  be  decided 
in  favour  of  said  Kinsey,  the  said  sum  of  money,  less 
sheriff's  fees,  to  be  applied  on  said  Kinsey's  execution. 

"(Signed,)  George  Haight." 
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The  agent  of  said  Kerr  &  Brown  was  also  present,  and 
claimed  the  proceeds  of  the  sale  on  the  last-mentioned 
execution ;  and  thereupon  the  sheriff  took  the  said  agree- 
ment, and  all  parties  were  aware  of  and  did  not  object  to 
the  sale  in  that  way,  as  it  was  understood  that  it  should  be 
so  arranged,  in  order  to  settle  the  dispute  as  to  priority. 

No  such  arrangement  was  come  to,  and  each  party  kept 
pressing  the  sheriff  for  a  return,  claiming  the  money,  each 
one  as  his,  and  threatening  the  sheriff  with  an  action. 

Kerr  and  Brown  claimed  priority  over  Kinsey's  writ,  on 
the  ground  that  it  had  lost  its  priority  from  the  manner  in 
which  it  had  been  issued,  the  sheriff  having  been  told, 
when  the  first  writ  was  received,  not  to  execute  it  unless 
and  until  another  writ  should  come  in,  and  it  was  accord- 
ingly allowed  to  remain  until  it  ran  out,  and  then  another 
writ  (a  pluries  fi.  fa.) >  was  placed  in  the  sheriff's  hands. 
No  instructions  were  given  as  to  this  writ,  but  the  sheriff" 
did  nothing  under  it,  presuming  that  his  instructions  as  to 
the  former  were  to  be  applied  to  this  also.  During  the 
period  it  lay  in  the  sheriff's  office  Kinsey  never  inquired 
about  it. 

The  circumstances  relating  to  Kinsey's  dealing  with  the 
execution  were  as  follows  : — On  the  12th  of  April,  1860,  a 
wrrit  in  this  cause  issued  to  the  former  sheriff  of  the  same 
county,  indorsed  for  the  debt  and  costs,  &c,  and  was  re- 
ceived by  him  by  post  on  the  14th  of  April,  with  a  letter 
from  Kinsey's  attorney,  stating  that  he  enclosed  him  a  writ 
for  execution,  and  that  Kinsey  would  call  upon  him  the 
following  day,  receipt  the  goods  of  Reynolds  with  him  upon 
which  the  levy  should  be  made,  and  make  arrangements. 
Kinsey  never  did  call  and  give  instructions,  and  no  levy 
was  made,  the  sheriff  supposing  that  none  was  to  be  made 
until  Kinsey  should  call. 

On  the  13th  of  May,  1861,  the  wTrit  was  returned  nulla 
bona,  in  accordance  with  instructions  from  Kinsey's  attorney, 
as  the  time  for  renewal  had  elapsed,  and  he  wished  to  issue 
an  alias. 

On  the  20th  of  May,  1861,  an  alias  fi.  fa.  was  accord- 
ingly issued  and  placed  in  the  sheriff's  hands  on  the  follow- 
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ing  day,  with  a  letter  from  the  same  attorney,  merely 
stating  that  he  enclosed  an  alias  fi.  fa.  in  the  cause. 

On  the  1st  of  May,  1862,  it  was  renewed  for  one  year ; 
and  in  the  month  of  May,  1863,  it  was  returned  "  expired 
and  on  the  28th  of  May,  1863,  the  writ  in  the  same  cause 
under  which  the  sheriff  seized  was  sent  to  him,  with  a 
letter  from  the  same  attorney  merely  stating  that  he  en- 
closed him  a  pluries  fi.  fa.  in  the  cause. 

During  last  Easter  Term,  M.  O'Reilly,  Q.  C,  obtained  a 
rule  nisi  calling  upon  the  defendant  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had  between 
the  parties,  on  the  grounds  that  the  verdict  was  contrary  to 
law  and  evidence,  and  perverse,  and  contrary  to  the  judge's 
charge ;  or  that  it  was  without  evidence,  or  contrary  to 
evidence,  or  contrary  to  the  weight  of  evidence. 

S.  B.  Freeman,  Q.C.,  shewed  cause. — "Whether  the  de- 
fendant's writ  was  there  to  be  executed  was  a  question  of 
fact  for  the  jury,  and  was  the  only  question  in  issue.  The 
original  writ  may  have  been  at  one  time  in  the  sheriff's 
hands  not  to  be  executed  unless  some  other  writ  came  in  ; 
but  the  pluries  writ  was  put  into  the  sheriff's  hands  in  the 
usual  way,  and  there  is  no  evidence  to  show  it  was  there  not 
to  be  executed.  The  verdict  was  not  contrary  to  law,  and 
there  was  evidence  to  sustain  it. 

CPReilly,  in  support  of  the  rule. — The  whole  conduct  of 
the  defendant,  in  reference  to  these  writs,  shews  that  they 
were  in  the  sheriff's  hands  for  the  benefit  of  the  defendant 
in  the  execution,  and  not  with  a  view  to  be  acted  upon, 
unless  some  other  execution  came  to  the  sheriff;  for  the 
defendant  lay  by,  and  did  nothing  till  the  plaintiff's  writ 
was  placed  in  the  sheriff's  hands.  He  cited  Sunt  v.  Hooper, 
12  M.  &  W.  664;  Bradley  v.  Windham,  1  Wil.  44;  Castle 
v.  Buttan,  4  C.  P.  252 ;  Levieh  v.  Crowder,  8  B.  &  C.  132 ; 
Bank  of  Montreal  v.  Munro,  23  IT.  C.  Q.  B.  414 ;  Yates 
v.  Smith,  13  C.  P.  572 ;  Bowe  v.  Jarvis,  13  0.  P.  495. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  law  has  long  been  settled,  that  if  a  writ  of  execution 
be  placed  in  the  sheriff's  hands  not  to  be  executed,  it  has  no 
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place  or  priority  against  a  subsequent  execution  placed  in 
the  sheriff's  hands  to  be  executed. 

In  this  case,  we  think  the  evidence  leaves  little  room  to 
doubt  that,  in  the  first  instance,  the  defendant's  executions 
were  placed  in  the  sheriff's  hands  not  to  be  executed ;  but 
that  the  last  execution  was  so  placed  is  by  no  means  clear, 
unless  we  are  to  say  that  if  a  plaintiff  have  an  execution  on 
which  he  does  not  wish  to  press  his  debtor,  and  really  so 
acts  in  reference  to  it  that  it  loses  its  priority,  he  can  never 
afterwards  with  another  writ  enforce  it,  as  against  another 
execution  subsequent  to  his  last  one.  Excepting  that  the 
defendant  did  not  press  his  last  execution,  there  is  nothing 
to  show  it  was  placed  in  the  sheriff's  hands  not  to  be  exe- 
cuted ;  but  the  plaintiff  contends  that  this,  coupled  with  his 
conduct  in  reference  to  the  former  writs,  is  conclusive  evi- 
dence against  the  defendant's  right  to  priority.  All  we  can 
say  is,  that  it  is  evidence  from  which  a  jury  might  draw 
the  conclusion  for  which  the  plaintiffs  contend;  and  al- 
though we  should  have  been  better  satisfied  if  the  verdict 
had  been  for  the  plaintiffs,  we  cannot  say  there  is  no  evi- 
dence for  the  finding  as  it  is.  Can  we  say  that  because  the 
jury,  leaning,  as  they  are  much  inclined  to  do,  in  favour  of 
him  who  has  been  the  least  pressing,  that  under  the  evidence 
before  us  they  were  wrong  in  their  finding  ?  If  we  cannot, 
then  there  is  no  authority,  and  no  discretion  that  we  can 
properly  exercise  in  granting  a  new  trial. 

No  doubt  has  been  thrown  upon  the  good  faith  of  this 
judgment ;  for  the  plaintiffs  did  not  question  Eeynolds, 
the  execution  debtor,  whom  they  called,  upon  this  point. 
He  represented  that  he  had  borrowed  money  from  the 
plaintiffs,  but  did  not  expect  to  be  sued.  He  says  he  has 
paid  the  plaintiffs  sums  of  money  upon  it :  how  much  does 
not  appear.  The  only  question,  therefore,  was  the  one 
under  discussion. 

We  think  the  rule  must  be  discharged. 

Kule  discharged. 
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Glennie  v.  Boss. 

Unsatisfactory  ansioers  to  interrogatories — Refusal  to  discharge  defendant. 

Where  a  defendant,  in  close  custody  under  ca.  sa.  in  an  action  of  crim  con., 
has  not  satisfactorily  answered  interrogatories,  and  appears  to  have  the 
means  of  satisfying  a  large  portion  of  the  judgment,  he  is  neither  entitled 
to  be  discharged  under  Con.  Stats.  U.  C.  cap.  26,  sec.  8,  nor  to  be  re-com- 
mitted under  sec.  11  for  a  period  of  twelve  months,  and  then  discharged. 

J.  C  Connor  obtained  a  rule  nisi  calling  on  the  plaintiff 
to  shew  canse  why  the  defendant  should  not  be  discharged 
from  the  custody  of  the  sheriff  of  the  united  counties  of 
York  and  Feel,  and  from  the  gaol  of  the  city  of  Toronto, 
wherein  he  was  in  close  custody  under  a  writ  of  capias  ad 
satisfaciendum,  issued  in  this  cause,  and  directed  to  the 
said  sheriff',  on  the  grounds  that  he  was  not  worth  the  sum 
of  twenty  dollars,  exclusive  of  his  necessary  wearing  ap- 
parel, and  that  he  had  no  other  property,  he,  the  said 
defendant,  having  submitted  himself  to  be  examined  pur- 
suant to  the  order  of  the  learned  Chief  Justice  of  the  Queen's 
Bench,  and  an  appointment  of  the  learned  Judge  of  the 
County  Court  of  the  said  united  counties  of  York  and  Peel ; 
and  upon  grounds  disclosed  in  affidavits  and  papers  filed. 

Robert  A.  Harrison  shewed  cause,  citing  Con.  Stats. 
U.  C.  cap.  26,  sees.  7,  8,  11 ;  Boyd  v.  Bartram,  3  IT.  C. 
Pr.  Es.  28;  ClarJcson  v.  Hart,  9  U.  C.  Es.  348;  Kirly  v. 
Mitchell  et  at.,  1  U.  C.  Cham.  Es.  137 ;  Leavens  v.  Ostrom, 
4b.  261 ;  Wallis  v.  Harper,  3  U.  C.  Pr.  Es.  50. 

0^  Connor,  contra. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  defendant  is  a  prisoner  in  close  custody  of  the  sheriff 
of  the  united  counties  of  York  and  Peel,  on  a  writ  of 
capias  ad  satisfaciendum.  He  seeks  to  be  discharged  under 
the  Con.  Stats.  IT.  C.  cap.  26,  sec.  8.  Interrogatories  have 
been  put  to  him  which  he  has  answered,  he  contends,  satis- 
factorily. It  is  objected  that  he  has  not  done  so ;  for  he 
admits  having  very  lately  had  a  large  sum  of  money, 
which,  he  says,  was  all  stolen  from  him  in  a  saloon  in 
Buffalo,  except  $14 ;  but  his  expenditure  immediately  after- 
wards far  exceeded  $14.  The  vague  and  unsatisfactory 
account  he  gives  of  the  loss  of  this  money,  his  apparent 
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unconcern  about  it,  his  previous  threat  that  he  would  put 
himself  in  a  position  to  be  relieved  from  his  liability  to  the 
plaintiff,  show,  it  is  to  be  feared,  that  the  loss  was  not  real 
but  pretended. 

We  think  the  answers  of  the  defendant  are  not  satisfac- 
tory, and  that  he  now  has  the  means  under  his  control  of 
satisfying  a  large  proportion  of  the  amount  for  which  he  is 
in  custody. 

As  an  alternative  to  recommitment  indefinitely,  we  are 
asked  to  commit  him  for  a  period  not  exceeding  twelve 
months,  under  the  11th  section  of  the  Act  for  the  relief  of 
Insolvent  Debtors.  "We  think  he  does  not  come  within  the 
provisions  of  that  section.  It  applies  to  those'  insolvent 
debtors  who,  having  satisfactorily  answered  interrogatories, 
are  nevertheless  liable  to  be  further  imprisoned,  if  it  appear 
that  the  debt  was  contracted  by  any  manner  of  fraud  or 
breach  of  trust,  or  under  false  pretences ;  or  that  such 
debtor  wilfully  contracted  such  debt,  or  incurred  such  lia- 
bility, without  having  had  at  the  same  time  a  reasonable 
assurance  of  being  able  to  pay  or  discharge  the  same,  or 
that  he  is  confined  by  reason  of  a  judgment  in  an  action 
for  breach  of  promise  of  marriage,  seduction,  criminal  con- 
versation, libel,  or  slander. 

If  the  interrogatories  had  been  satisfactorily  answered 
he  would  have  come  under  this  section,  for  it  appears  that 
the  judgment,  under  which  the  process  issued  against  him, 
was  recovered  for  criminal  conversation  with  the  plaintiff's 
wife. 

As  the  matter  stands  at  present,  we  see  no  course  open 
other  than  to  discharge  the  rule. 

Eule  discharged. 
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Tuelet  v.  Williamson  (Tenant),  John  Johnston  (Land- 
lord). 

Limitation  of  actions — Con.  Stat.  U.  C.  ch.  88,  sees.  1,  3. 

The  bringing  of  the  action,  not  the  recovery  of  possession,  stays  the  operation 
of  the  Statute  of  Limitations ;  therefore,  where  possession  was  taken  under 
a  hab.  fac.  poss.,  though  after  a  delay  of  ten  years  from  the  recovery  of 
judgment, 

Held,  that  the  possession  so  taken  related  to  the  date  of  bringing  the  action, 
and  that  the  intervening  ten  years  possession  would  not  enure  to  the  benefit 
of  the  tenant,  so  as  to  assist  him  in  claiming  title  under  the  statute. 

Held,  also,  that  a  person  going  into  possession  under  a  deed  from  one  who  is 
supposed  to  be  the  heir  of  the  grantee  of  the  Crown,  but  who  is  found  by 
the  jury  not  to  have  been  the  heir  of  the  grantee,  is  not  a  person  claiming 
to  hold  under  the  grantee  within  the  meaning  of  sec.  3,  so  as  to  be  relieved 
from  showing  that  the  grantee,  or  some  one  claiming  under  him,  had  notice 
of  his  possession. 

This  was  an  action  of  ejectment  to  recover  possession  of 
the  east  half  of  lot  No.  6,  in  the  7th  concession  of  the  town- 
ship of  Murray. 

The  case  was  tried  before  A.  "Wilson,  J.,  at  the  last 
assizes  holden  at  Cobourg. 

Lot  6,  by  letters  patent  of  30th  June,  1801,  had  been 
granted  to  James  J ohnston,  of  Ameliasburgh.  The  plaintiff 
claimed  the  land  through  Daniel  Johnston,  of  Ernestown, 
heir-at-law  of  James  Johnston.  The  defendant  claimed 
as  heir-at-law  of  the  patentee. 

This  Daniel  Johnston,  as  heir-at-law  of  James  J  ohnston  j 
on  the  13th  September,  1822,  conveyed  the  lot  in  question 
to  Henry  Ruttan,  who  conveyed  the  east  half  to  Patrick 
McKenna,  on  the  21st  August,  1834. 

There  was  evidence  that  he  was  in  possession  of  this  lot 
in  1833,  but  Mr.  Ruttan  represented  it  as  wild  when  he 
sold  it. 

McKenna  and  those  claiming  under  him  remained  in 
possession  from  1834  till  1863,  when  possession  was  delivered 
to  the  defendant  Johnston  by  the  sheriff,  under  an  alias  writ 
of  hab.  fac.  poss.,  issued  upon  a  "judgment  in  ejectment 
recovered  in  1852,  in  the  case  of  Johnston  et  al.  v.  McKenna, 
and  reported  in  10  XJ.  C.  Q.  B.  520.  One  of  the  questions 
in  this  case,  and  it  was  the  sole  question  in  that,  was,  whether 
Daniel  Johnston,  through  whom  the  plaintiff  claimed,  or 
John  Johnston,  the  defendant,  was  the  heir-at-law  of  the 
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patentee.  In  both  cases  the  jury  found  that  the  James 
Johnston,  through  whom  the  defendant  in  this  action 
claimed,  was  the  patentee. 

At  the  trial  it  was  contended  for  the  plaintiff  that  he  had 
made  a  good  title  by  possession ;  for  although  the  suit  in 
which  the  defendant  got  possession  was  commenced  in  1852, 
yet,  possession  not  having  been  given  under  it  within  twenty 
years  from  the  time  the  title  accrued  in  1833  or  1834,  the 
statute  ran  and  made  the  plaintiff's  possessory  title  good.  It 
was  also  contended,  that,  because  McKenna  had  gone  into 
possession,  claiming  under  the  grantee,  the  statute  began  to 
run  in  his  favor  from  the  time  he  took  possession,  and  not 
from  the  time  the  defendant  Johnston  had  knowledge  of  his 
being  in  possession. 

The  learned  judge  charged  the  jury  that  the  statute  began 
to  run  from  the  time  the  owner  had  notice  that  the  land  was 
occupied,  and  that  the  commencement  of  the  suit  of  John- 
ston v.  McKenna  was  the  period  at  which  the  statute  ceased 
to  run. 

The  jury  gave  a  verdict  for  defendant  John  J ohnston. 

In  Easter  Term  0.  S.  Patterson  obtained  a  rule  nisi,  cal- 
ling on  John  Johnston  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  verdict  entered  for  the  plaintiff,  pur- 
suant to  leave  reserved,  on  the  grounds  that  the  plaintiff 
was  entitled  to  claim  by  possession  to  the  time  of  the  execu- 
tion of  the  writ  of  hah.  fac.jposs.,  in  the  suit  of  Johnston  v. 
McKenna,  and  not  merely  to  the  commencement  of  that 
suit ;  or  on  the  ground  of  the  bargain  and  sale  of  the  land 
by  the  plaintiff's  ancestor  to  Yanalstine ;  or  why  the  said 
verdict  should  not  be  set  aside  and  a  new  trial  granted  on 
the  ground  that  the  verdict  was  contrary  to  law  and  evidence, 
the  plaintiff's  title  having  been  sufficiently  proved  ;  and  for 
misdirection  of  the  learned  Judge  who  tried  the  cause  in 
ruling  that  the  twenty  years  possession  in  question  must  be 
prior  to  the  commencement  of  the  suit  of  Johnston  v. 
McKenna,  and  that  such  possession  could  only  be  computed 
from  the  time  when  the  plaintiff  had  notice  thereof,  not- 
withstanding the  circumstances  under  which  possession  was 
taken. 
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In  Michaelmas  Term  J.  D.  Armour  shewed  cause.  He 
cited  Johnston  v.  McKenna,  10  U.  C.  520 ;  Wilkinson  v. 
Kirby,  15  C.  B.  430 ;  Doe  Perry  v.  Henderson,  3  TJ.  C. 
486;  Doe  Daniel  v.  Woodroofe,  10  M.  &  W.  608  ;  Doe 
Day  v.  Dennett,  21  IT.  C.  405 ;  Doe  Grubb  v.  Grubb,  5  B. 
&  C.  457 ;  Ausman  v.  Minthorne,  3  TJ.  C.  423  ;  Doe 
Cuihberts  v.  McGillis,  2  C.  P.  124 ;  Butler  v.  Donaldson, 
12  U.  C.  255 ;  Doe  Taylor  v.  Proudfoot,  9  TJ.  C.  503 ; 
Ketchum  v.  Wright,  14  TJ.  C.  99 ;  Pringle  v.  Allen,  18  TJ. 
C.  575 ;  TFaZZw  v.  Hewitt,  20  U.  C.  108 ;  Smith  v.  Z%^, 
9  Ex.  562  ;  McDonell  v.  Ginty,  10  Ir.  L.  Bs.  514 ;  Cole  on 
Eject.,  68,  77 ;  Lord  St.  Leonard's  Eeal  Property,  last  ed., 
p.  34. 

C.  S.  Patterson,  contra,  referred  to  and  commented  npon 
the  authorities  already  cited. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

We  think  the  verdict  is  not  contrary  to  law  and  evidence. 
The  evidence  well  warranted  the  jury  in  rinding  that  the 
James  Johnston,  who  was  the  patentee,  was  the  ancestor  of 
the  defendant.  The  direct  and  circumstantial  evidence  leads 
us  to  this  conclusion,  much  more  than  that  the  ancestor  of 
Daniel  J ohnston  was  the  patentee. 

We  think  there  was  no  misdirection.  The  words  of  the 
statute  are,  "  No  person  shall  bring  an  action  to  recover 
land  but  within  twenty  years  next  after  the  time  at  which 
the  right  to  bring  such  action  shall  have  first  accrued." 
Then  the  right  to  bring  the  action  is  declared  to  be  -the  time 
of  dispossession  of  him  who  had  possession. 

Is  there  any  thing  in  these  words  to  prevent  the  recovery 
of  the  lands  if  the  suit  be  commenced  within  twenty  years. 
But  if  the  construction  contended  for  by  the  plaintiff  be 
correct,  we  should  be  obliged  to  read  the  statute  as  if  the 
words  were,  no  person  shall  recover  lands  but  within  twenty 
years,  instead  of  "no  person  shall  bring  an  action  to  recover 
lands."  In  Doe  Grubb  v.  Grubb,  (5  B.  &  C.  457,)  the 
defendant  died  pending  the  suit.  After  his  death  the  sta- 
tute of  limitations  would  have  been  a  bar  to  a  new  action. 
The  court  gave  the  lessor  of  the  plaintiff  leave  to  sign 
judgment  against  the  casual  ejector  in  the  old  suit,  unless 
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the  heir  at  law  of  the  deceased  defendant  would  appear  and 
defend  as  landlord.    Why  ?    To  save  the  statute. 

On  the  third  section  of  the  statute  the  plaintiff  says,  "  I 
took  possession  of  the  land  claiming  under  the  grantee :  my 
title  by  possession  began  then ;  for  the  exception  is,  c  in  case 
some  other  person  not  claiming  to  hold  under  such  grantee 
has  been  in  possession  of  such  land  f  and  it  does  not  apply 
to  me."  This  appears  plausible,  bat  it  is  more  ingenious 
than  sound ;  for,  as  the  fact  was,  he  took  possession  of  the 
land  claiming  it  under  one  who  was  not  the  grantee  of  the 
crown,  as  the  jury  have  found.  Then  the  sole  question  is, 
whether  the  commencement  of  the  action  in  1852  prevented 
the  statute  from  running :  if  it  did,  the  plaintiff  had  not 
then  had  twenty  years  possession  from  his  first  entry  upon 
it,  nor  had  he  possession  from  the  time  the  defendant  John- 
ston, or  his  ancestor,  had  knowledge  of  his  possession. 

We  have  already  intimated  our  opinion  that  the  com- 
mencement of  the  suit  prevents  the  operation  of  the  statute. 
But  it  was  contended  that  the  great  delay  in  suing  out  the 
alias  writ  was  to  be  considered.  In  what  way,  or  on  what 
principle,  we  cannot  see.  There  was  the  judgment,  which 
authorized  the  issuing  of  the  writ.  We  cannot  in  this  case 
extend  or  limit  the  plaintiff's  right  to  his  execution  other 
than  the  law  gives.  If  there  was  good  cause  why  the  writ 
should  not  have  isssued  there  was  a  proper  time  to  show 
cause.  If  the  writ  was  irregular  it  might  in  proper  time 
have  been  set  aside;  but  none  of  these  considerations  can 
avail  the  plaintiff  here.  We  think  the  rule  must  be  dis- 
charged. 

Rule  discharged. 


Haeeington  v.  Fall. 

Nisi  Prius  record  —  Amendment  by  judge  at  trial— Omission — Issue  book — 
Irregularities — Amendment —  Waiver — Attorney —  Costs. 

A  party,  if  he  desires  to  object  to  irregular  or  defective  proceedings,  must 
do  so  by  making  an  immediate  application  to  have  them  amended  at  the 
expense  of  him  whose  proceedings  they  are ;  for  if  he  allow  a  fresh  step 
to  be  taken  in  the  cause  without  doing  so,  he  will  be  held  to  have  waived, 
and  cannot  afterwards  object  to,  the  irregularities  complained  of. 

Held,  therefore,  that  it  was  no  ground  for  setting  aside  a  verdict  that  the 
issue  book  served  upon  the  defendant  was  in  several  respects  irregular  and 
defective,  and  differed  from  the  nisi  prius  record  in  many  material  vari. 
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ancea  and  mistakes,  for  these  should  have  been  amended  on  the  application 
of  the  defendant  at  the  expense  of  the  plaintiff,  before  he  alio  wed  the 
latter  to  enter  the  record,  and  not  having  objected  to  them  in  this  way, 
he  could  not  be  heard  to  do  so  afterwards.  But  the  plaintiff's  attorney 
having  conducted  his  proceedings  with  little  care,  the  defendant's  rule,  to 
set  them  aside,  was  discharged  without  costs. 

In  ejectment,  a  judge  at  nisi  prius  has  power  to  amend  the  record  by  adding 
a  venire,  and  inserting  the  dates  in  the  notices  annexed  thereto. 

In  such  an  action  it  is  no  objection  to  the  record,. on  the  part  of  a  defendant, 
that  it  omits  the  entry  of  judgment  as  to  the  undefended  part  of  the 
land,  provided  it  contain  the  issue*  raised  by  him. 

This  was  an  action  of  ejectment  to  recover  possession  of 
the  north-east  quarter  of  lot  No.  8  in  the  4th,  and  the 
south  half  of  lot  No.  5,  in  the  5th  concession  of  the  town- 
ship of  Murray. 

The  plaintiff  claimed  the  land  by  virtue  of  a  conveyance 
from  Mary  M.  Huff,  who  was  the  heiress-at-law  of  James 
Fall  (her  son),  who  was  the  owner  in  fee. 

The  defendant  Jones  appeared  and  limited  his  defence  to 
one  acre  of  lot  No.  5,  in  the  5th  concession,  of  which  he 
was  in  possession. 

The  defendants  Fall  and  Psalter  limited  their  defence  to 
the  north-east  quarter  of  lot  No.  8  in  the  4th  concession, 
and  to  the  south  half  of  lot  No.  5  in  the  5th  concession, 
except  the  acre  in  the  possession  of  Jones,  the  other  defen- 
dant. 

The  cause  was  carried  down  to  trial  at  Cobourg,  at  the 
last  spring  assizes,  before  A.  Wilson,  J.,  when  a  verdict  was 
rendered  for  the  plaintiff. 

"When  the  record  was  entered  for  trial,  the  venire  was 
not  upon  it,  and  the  dates  of  the  notices  of  defendants' 
claim  were  in  blank.  The  attorneys  and  counsel  of  both 
parties  were  present  in  court.  On  the  first  day  of  the 
assizes,  the  plaintiff's  attorney  was  about  to  fill  in  the  dates 
on  the  record,  when  the  defendants'  counsel  saw  him  and 
objected  to  it.  The  plaintiff's  counsel  asked  the  court  for 
leave  to  put  in  the  dates,  to  which  the  defendants'  counsel 
objected ;  but  the  court  granted  him  leave  to  do  so.  The 
dates,  however,  were  not  then  filled  in.  Next  day,  when 
the  jury  were  ready  to  be  sworn,  the  dates  were  then  added, 
by  leave  of  the  court.  Then  leave  was  asked  to  add  the 
venire,  which  the  judge  also  granted,  although  the  defen- 
dants' counsel  opposed  it ;  and  the  jury  were  sworn.  The 
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defendants'  counsel  then  declined  to  appear,  and  took  no 
part  in  the  trial. 

Notice  of  trial,  with  issue  books  and  notices,  had  been 
served  on  the  defendants'  attorney  on  the  8th,  for  the  trial 
on  the  17th  of  April ;  and  in  the  meantime  the  defendants' 
attorney  had  asked  the  plaintiff's  attorney  to  enter  the 
cause  low  on  the  list,  so  that  it  should  not  be  tried  on  the 
first  day. 

The  issue  book  served  with  the  notice  of  trial  did  not 
correspond  with  the  record,  nor  were  the  notices  of  the 
defendants'  claim  copies  of  the  notices  attached  to  the  re- 
cord, nor  did  the  record  contain  any  entry  of  judgment  by 
default  for  that  part  of  the  land  not  claimed  by  the  defen- 
dants. 

After  the  record  had  been  entered,  and  the  defendants' 
counsel  had  seen  that  the  issue  book  and  notices  did  uot 
correspond  with  the  record  and  the  notices  attached  to  it, 
the  attorney  for  the  defendants  served  the  plaintiff's  at- 
torney with  notice  protesting  against  his  proceeding  to  trial, 
and  informing  him  that  if  he  did  he  would  move  to  set  all 
his  proceedings  aside  for  irregularity,  with  costs. 

The  plaintiff  did  proceed  with  the  trial  under  these  cir- 
cumstances, and  obtained  a  verdict. 

In  Easter  Term,  H.  Cameron  obtained  a  rule  nisi,  calling 
upon  the  plaintiff  to  show  cause  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  had  between  the  parties,  with 
costs,  for  irregularity  in  the  following  respects : 

1.  That  no  proper  issue  book  was  served  herein,  with  the 
proper  notices  herewith,  and  a  proper  venue  thereto. 

2.  That  the  issue  book  served  entirely  differed  from  the 
record,  and  contained  many  material  variances  and  mis- 
takes, and  untruly  alleged  that  judgment  had  been  signed 
as  to  the  parts  of  the  property  not  defended  for. 

3.  That  no  such  judgment  had  been  signed,  and  no 
judge's  order  for  leave  to  sign  the  same  obtained,  and  no 
complete  issue  as  to  all  the  property  sued  for  had  been 
joined,  or  appeared  on  the  record. 

4.  That  the  record  contained  numerous  errors,  defects, 
and  omissions,  and  was  not  a  transcript  -of,  nor  did  it  agree 
with  the  issue  book  served,  but  differed  therefrom  in  several 
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material  particulars,  and  that  no  notice  of  the  defendants' 
title  was  annexed  thereto,  all  which  objections  were  dis- 
closed in  the  affidavits  and  papers  filed ;  and  on  the  ground 
that  the  record  was  improperly  altered  and  amended  after 
its  entry  for  trial,  and  that  an  amendment  of  it  should  not 
have  been  allowed  at  the  time  when  made. 

Or,  why  a  new  trial  should  not  be  granted  on  such  terms 
as  to  the  court  should  seem  fit,  on  the  ground  that  the 
plaintiff  was  not,  on  the  law  and  evidence,  entitled  to  recover  ?* 
and  that  the  defendants  had  a  good  defence  to  the  action  on 
the  merits,  as  disclosed  in  the  affidavits  filed,  and  were  not 
prepared  to  prove  the  same  at  the  trial,  owing  to  the  irre- 
gularities of  the  record  as  aforesaid,  and  being  taken  by 
surprise  by  the  amendment  of  the  record  as  aforesaid. 

As  to  merits,  in  moving  the  rule  the  defendants  filed  the 
affidavit  of  the  attorney,  that  in  his  belief  the  defendants 
had  a  good  defence  on  the  merits  ;  and  Jane  McFall,  one  of 
the  defendants,  in  her  affidavit  of  merits,  stated  that  Mary 
Magdalen  Huff  had  frequently  told  her  that  she  had  been 
first  married  to  a  Frenchman  whose  name  she,  the  deponent, 
had  forgotten,  and  that  Mary  Magdalen  Huff  never  knew 
what  had  become  of  him ;  that  when  she  married  Huff  she 
did  not  know  whether  John  Fall,  her  alleged  husband,  who 
had  left  her,  was  then  dead,  and  that  between  the  time  said 
J ohn  Fall  left  her  and  her  marriage  with  Huff  she  had  mar- 
ried one  Harvey,  who  had  also  left  her,  and  she  did  not  know 
what  had  become  of  him  or  of  Fall,  except  that  they  ran 
away  and  did  not  return. 

In  Michaelmas  Term  Francis  shewed  cause.  He  filed  an 
affidavit  explaining  that,  when  he  went  to  pass  the  record, 
the  gentleman  acting  for  the  deputy  clerk  of  the  crown 
declined  to  examine  it  with  him,  saying  he  should  himself 
examine  it,  and  that  he  supposed  it  had  not  been  examined. 
He  contended  that  the  omissions  in  it  were  such  as  the 
court  could  give  leave  to  amend,  and  that  the  amendments 
had  been  made  with  leave  of  the  court ;  that  the  defendants 
were  too  late  in  serving  notice  not  to  proceed,  for  they  had 
asked  him  to  enter  it  low  and  he  had  entered  it,  which  entry 
was  a  step  in  the  cause  which  waived  any  irregularity. 
Besides,  the  defendants  had  appeared  at  the  trial  and  opposed 
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the  amendments,  although  they  had  declined  to  appear  after 
the  amendments  had  been  permitted. 

Then  as  to  merits,  he  contended  none  were  shewn ;  that 
Mary  Magdalen  Huff,  spoken  of  by  Jane  Fall,  was  her 
mother-in-law,  the  mother  of  J ames  Fall,  who  died  on  the 
land  seised  in  fee,  without  issue ;  that  she  was  a  woman 
ninety-six  years  of  age ;  that  what  she  did  after  she  had  issue 
by  Fall  her  husband,  in  regard  to  marrying,  could  not  affect 
her  right  to  inherit  her  son's  land.  It  was  true  she  spoke  of 
her  having  married  a  Frenchman  before  she  married  Fall, 
but  her  statement  was  too  vague  to  bear  the  semblance  of 
truth ;  that  the  affidavit  disclosed  no  merits ;  that  this  old 
woman,  the  evidence  shewed,  bought  this  land  herself  for 
her  son,  and  after  his  death  sold  it  to  the  plaintiff.  He 
cited  Boulton  v.  Jones,  10  U.  C.  L.  J.  46  ;  Oooze  v.  Newme- 
gen,  9  M.  &  W.  290 ;  Grimshawe  v.  White,  12  C.  P.  521 ; 
Cuney  et  al.  v.  Bowker,  9  Dowl.  523 ;  Harvey  v.  O'Meara, 
8  Dowl.  677;  Arch.  Pr.  10  ed.  289  &  290;  Ikin  v.  Plevin 
et  al.  5  Dowl.  594;  Harrold  v.  Stewart,  10  IT.  C.  L.  J.  219, 
Harr.  C.  L.  P.  s.  291. 

J.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

On  inspection,  it  appears  that  the  issue  book  served  is  not 
a  copy  of  the  record,  and  that  the  notices  served  therewith 
are  not  copies  of  the  notices  now  attached  to  it.  As  to  the 
record,  it  contains  no  entry  of  the  judgment  for  the  unde- 
fended part,  as  the  issue  book  does,  for  in  truth  no  judgment 
by  default  had  been  signed.  But  the  entry  of  that  default 
was  upon  the  copy  of  the  issue  book  served.  When  the 
defendants  were  served  they  knew,  or  ought  to  have  known, 
whether  judgment  had  been  signed  or  not.  If  it  had  not, 
and  its  entry  was  material  to  them,  they  could  have  moved 
to  amend  the  issue  book  at  the  plaintiff's  expense. 

We  think  it  is  enough  for  these  defendants  if  the  issue 
which  they  raise  is  put  upon  the  record  :  the  omission  of  the 
entry  of  judgment  as  to  the  undefended  part  can  in  no  way 
injure  them,  and  can  be  no  part  of  the  issue  to  be  tried. 

As  to  the  notices  of  the  defendants  claim :  when  copies 
of  these  notices  were  professed  to  have  been  served  with 
the  issue  book,  the  defendants  knew  whether  they  were 
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correct  or  not,  for  they  were,  or  ought  to  have  been,  copies 
of  the  notices  they  had  given  to  the  plaintiff.  If  they  were 
not  correct,  the  same  rule  applies :  they  ought  to  have  had 
them  amended  at  the  expense  of  the  plaintiff.  If  they  were 
not  the  notices  which  were  attached  to  the  record,  they  could 
have  had  them  amended  at  the  trial.  All  or  any  of  the 
numerous  errors,  defects  and  omissions,  as  they  are  now 
termed,  could  and  ought  to  have  been  amended  in  the  way 
suggested.  It  is  too  late  after  the  plaintiff  has  been  allowed 
to  take  the  step  of  entering*  his  record,  to  object  to  his  pro- 
ceedings. Ikin  v.  Plevin  is  an  authority  as  to  what  is 
proper  to  be  done  where  the  issue  book  is  erroneous. 

"What  was  material  to  the  plaintiff  was  amended  by  leave 
of  the  court,  and  it  was  open  to  the  defendants  to  have  their 
notices  properly  attached  to  the  record  if  they  had  wished 
it.  The  authority  of  the  judges  to  make  the  amendments 
is  not  questioned  :  sec.  222  of  chap.  22  of  C.  L.  P.  A.  His 
power  to  amend  extends  to  ejectment  cases  as  well  by  the 
words  of  the  statute  as  in  Blake  et  at.  v.  Done,  (7  H.  &  N. 
464).  And  amendments  are  to  be  made  as  matter  of  right : 
■Bank  of  Montreal  v.  Reynolds  et  al,  (24  U.  0.  Q.  B.  381.) 

The  object  of  all  legal  proceedings  is  to  determine  with 
the  least  trouble  and  expense  the  matters  really  in  dispute 
between  the  parties.  There  are  rules  to  be  observed  in  the 
conduct  of  .these  proceedings,  but  in  which  irregularities  are 
constantly  occurring.  In  reference  to  these  irregularities 
one  rule  is  prominent  in  the  authorities  cited,  and  in  all  the 
authorities  upon  the  subject,  that  if  one  party  discovers 
any  irregularity  in  the  proceedings  of  the  other  of  sufficient 
moment  to  be  noticed,  he  must  promptly  complain  of  it  that 
it  may  be  set  right.  If  he  does  not,  and  allows  the  party 
who  made  it  to  advance  one  step  further  in  the  cause,  he 
waives  the  irregularity  and  cannot  afterwards  complain  of 
it.  Here  the  defendants  knew,  or  had  the  means  of  know- 
ing of  these  irregularities  :  instead  of  having  thefn  set  right 
at  the  costs  of  the  plaintiff  they  allowed  him  to  proceed, 
and  they  must  take  the  consequences.  - 

We  are  asked  for  a  new  trial  on  the  merits,  and  because  the 
defendants  were  not  prepared  to  prove  their  defence  at  the 
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trial  owing  to  the  irregularities  in  the  record,  and  being 
taken  by  surprise  by  the  amendment  of  the  record. 

We  think  the  affidavits  disclose  no  merits.  The  only  facts, 
so  crudely  sworn  to,  namely,  that  Mary  M.  Huff,  before  her 
marriage  with  Fall,  had  been  married  to  a  Frenchman 
whose  name  was  not  remembered,  might  have  shown  that 
her  son,  through  whom  this  plaintiff  claims,  was  illegitimate. 
Her  conduct  afterwards  can  in  no  way  affect  this  question. 
We  should  require  not  only  to  know  who  he  was,  but  that 
he  had  married  her,  and  was  alive  when  she  married  Fall. 

As  to  not  being  prepared  to  prove  the  defence,  and  being 
taken  by  surprise,  we  think  the  affidavit  of  the  defendants' 
attorney  furnishes  the  answer.  He  says :  "I  went  to  Cobourg 
on  the  first  day  of  the '  Assizes,  for  which  notice  of  trial 
herein  had  been  served,  and  there  retained  counsel  to  defend 
this  suit ;  but  on  his  examining  the  record  entered  for  trial 
and  the  issue  book  served  with  the  notice  of  trial,  he  advised 
me  that  the  same  were  so  irregular  and  erroneous  that  the 
plaintiff  could  not  properly  proceed  to  trial  or  take  a  ver- 
dict herein ;  and  in  consequence  of  such  advice  I  did  not 
procure  the  attendance  of  all  the  witnesses  for  the  defence, 
although  the  defendant  Jane  Fall  and  some  of  her  witnesses 
attended  on  the  day  on  which  this  cause  was  tried."  If  this 
be  true  there  can  have  been  no  surprise':  it  rather  points  at 
the  deliberate  choice  of  the  defendants  to  risk  their  case  on 
a  question  of  irregularity  rather  than  on  the  merits,  and  we 
will  not  deprive  them  of  their  choice. 

But  the  plaintiff's  attorney  seems  to  have  conducted  these  . 
proceedings  with  little  care,  and  we  cannot  allow  him  to 
profit  by  his  carelessness.    The  rule  will  be  discharged 
without  costs. 

Rule  discharged  without  costs. 
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Stephens  v.  Beery. 

Unstamped  bill  of  exchange — Time  for  affixing  double  stamp — Account  stated — 
Evidence — Bill  pag able  in  American  currency — Damages — White  v.  Baker,  1 
V.K.  292  followed. 

When  a  party  becomes  the  holder  of  an  unstamped  bill  of  exchange  he  must, 
in  order  to  make  it  valid  in  his  hands,  affix  the  double  stamp  to  it  before 
commencing  an  action  upon  it. 

Per  Richards,  C.  J.,  that  the  holder  of  such  a  bill  can- only  be  considered 
safe  by  affixing  the  proper  stamp  at  the  time  when  in  law  he  would  be 
considered  as  having  taken  and  accepted  the  bill  as  his  own,  or  within  a 
reasonable  time  thereafter. 

The  view  expressed  in  Baxter  v.  Baynes,  1  V.K.  237,  as  to  the  most  conve 
nient  mode  of  raising  the  question  of  the  invalidity  of  a  bill  for  want  of  a 
stamp,  (i.  e.  by  a  special  plea,)  adhered  to.  In  this  case,  however,  as  no 
objection  had  been  taken  at  the  trial  to  the  absence  of  a  special  plea,  and 
express  leave  had  been  given  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  plaintiff  was  not  entitled  to  recover  on  account  of  the  bill  not 
having  been  properly  stamped  in  due  time,  and  the  case  having  been  argued 
on  that  ground,  the  court  did  not  consider  it  necessary  to  discuss  the  ques- 
tion as  to  the  propriety  of  such  ground  of  defence  being  set  up  under  the 
plea  of  non-acceptance. 

Held,  also,  that  the  bill  of  exchange  was  no  evidence  of  an  account  stated 
between  the  plaintiff  and  defendant  (indorsee  and  acceptor),  as  there  wa 
no  privity  between  them  ;  nor  were  certain  letters  which  referred  only  to 
the  bill,  for  if  the  latter  was  void,  an  acknowledgment  of  it  and  promise  to 
pay  in  a  particular  way  could  raise  no  promise  to  pay  on  the  account 
stated,  because  there  would  in  any  event  be  no  legal  or  valid  consideration 
for  the  promise. 

White  v.  Baker,  1  V.K.  292,  followed  as  to  the  damages,  in  the  shape  of 
exchange,  to  which  the  holder  of  a  bill  is  entitled  against  the  acceptor. 

Qucere,  whether  an  instrument,  purporting  to  be  a  bill  of  exchange,  payable 
in  New  York  "  with  current  funds,"  if  it  mean  other  than  lawful  money  of 
the  United  States,  is  a -bill  of  exchange. 

The  first  count  of  the  declaration  alleged  that  one  William 
Young,  on  11th  January,  1865,  by  his  bill  of  exchange,  then 
overdue,  directed  to  the  defendant  under  the  name  and  firm 
"of  E.  Berry  &  Co.,  required  the  defendant  to  pay  to  his 
order  the  sum  of  fifteen  thousand  dollars  in  New  York, 
with  current  funds,  sixty  days  after  date  thereof;  and  de- 
fendant, under  ^the  name  and  style  of  E.  Berry  &  Co., 
accepted  the  bill  payable  at  the  Bank  of  America,  in  New 
York,  and  the  said  William  Young  then  endorsed  and  de- 
livered the  said  bill  to  the  Metropolitan  Bank,  or  order, 
for  account  of  the  said  plaintiff ;  and  the  said  Metropolitan 
Bank  then  endorsed  the  same  to  the  plaintiff ;  and  the  said 
bill  was  duly  presented  for  payment  thereof  at  the  said 
Bank  of  America,  in  New  York,  and  was  dishonoured. 
The  declaration  also  contained  the  common  counts  for 
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money  payable  by  the  defendant  to  the  plaintiff  for  goods 
bargained  and  sold  by  plaintiff  to  defendant ;  for  goods  sold 
and  delivered  ;  work,  labour,  and  materials  ;  for  money  paid, 
money  received  by  defendant  to  the  use  of  plaintiff,  for 
interest,  and  for  money  due  on  an  account  stated. 

The  defendant  pleaded  on  18th  April,  1865, 

ti  That  he  did  not  accept  the  bill. 

2.  Plea  to  second  count,  never  indebted. 

On  these  pleas  issue  was  joined. 

The  cause  was  taken  down  to  trial  at  the  last  spring  assizes 
for  the  county  of  Victoria,  before  Mr.  Justice  Adam  Wilson. 

The  bill  sued  on  was  given  in  evidence.  It  was  dated 
at  Milwaukee,  11th  January,  1865,  drawn  by  William 
Young  on  Messrs  E.  Berry  &  Co.,  Kingston,  O.W.,  payable 
to  the  order  of  the  drawer,  sixty  days  after  date,  for  fifteen 
thousand  dollars,  in  'New  York,  with  current  funds.  It 
was  indorsed  by  the  drawer,  "  Pay  Metropolitan  iBank,  or 
order,  for  account  of  E.  H.  Stephens,  Esq.,  or  order,"  and 
by  Romeo  H.  Stephens.  On  the  face  of  the  bill,  it  was 
accepted  payable  at  Bank  of  America,  New  York,  by  E. 
Berry. 

A  letter  from  E.  Berry  &  Co.  to  the  plaintiff,  dated  24th 
March,  1865,  was  also  put  in,  stating  they  would  substitute 
their  draft  on  Jacques  Tracy  &  Co.,  at  three  months  date, 
to  mature  J,  if  June,  and  J  July,  for  $15,000  and  interest 
on  the  whole,  to  be  in  place  of  Young's  draft  on  them,  held 
by  the  plaintiff.  The  notes  were  to  carry  interest  at  7  per 
cent,  from  15th  March,  to  be  made  in  three  equal  amounts. 
Mr. "Young's  note  was  to  be  returned  to  him  on  the  above 
notes  being  handed  over  to  plaintiff.  There  was  also  another 
letter  from  E.  Berry  &  Co.  to  plaintiff,  dated,  Kingston,  28th 
March,  1865,  in  which  they  acknowledged  the  receipt  of 
plaintiff's  letter  of  the  25th  March,  and  said  they  had  written 
Mr.  Jacques  that  their  proposal  of  the  24th  March  had  not 
been  accepted,  and  that  they  should  not  have  occasion  to 
trouble  them.  The  letter  proceeded,  "We  think  we  can 
make  you  a  substanial  payment  as  soon  as  navigation  opens 
in  May,  and  the  remainder  early  in  June,  if  that  will  suit  you. 
We  have  at  the  moment  no  one  whom  we  should  like  to  ask 
toendor  se  for  us :  we  never  endorse  ourselves  for  any  one." 
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The  plaintiff  contended  that  these  letters  were  evidence  of 
an  account  stated  between  the  parties,  of  a  debt  of  $15,000. 

For  defendant  it  was  contended  that  the  bill  was  drawn 
at  Milwaukee,  in  the  United  States,  upon  defendant  at 
Kingston,  in  Canada,  payable  in  the  city  of  New  York ; 
that  at  the  time  of  the  acceptance  there  were  no  stamps  on 
the  bill  under  our  Pro  v.  Stat,  of  1864,  and  no  stamps  were 
placed  on  it  until  after  the  commencement  of  this  action  ; 
that  after  the  commencement  of  this  suit,  Canadian  stamps 
to  the  amount  of  $9,  being  double  the  amount  required  at 
the  time  of  the  acceptance,  were  placed  on  the  bill  when 
the  plaintiff  put  his  name  on  it  as  endorser,  and  Sjproule  v. 
Zegge,  1  B.  &  C.  161,  was  referred  to. 

It  was  also  urged  that  the  money  in  the  declaration  must 
be  presumed  to  be  Canadian  currency ;  but  it  was  not  so  in 
fact,  because  when  the  bill  was  produced,  it  was  shewn  to 
be  currency  of  the  United  States. 

It  was  admitted  that  at  the  time  the  bill  became  due,  on 
the  15th  of  March,  1865,  if  payable  in  current  funds  of  the 
United  States  [as  distinct  from  a  gold  value],  the  Canadian 
value  of  the  bill  was  $8,510  64 ;  while  if  current  funds 
were  valued,  as  of  the  6th  of  May,  1865,  the  day  of  the 
trial,  the  value  of  the  bill  in  Canada  funds  would  be 
$10,628  88.  The  three  following  modes  of  stating  the 
value  and  damages,  if  plainfiff  was  entitled  to  recover, 
were  made  up  : 


1.  Considering  the  value    $15,000  00 

Interest,  $160;  Protest,  $1  10   161  10 


$15,161  10 

2.  Yalue  of  American  funds  as  Canada  funds, 

on  15th  of  March,  1865   $8,510  64 

Interest,  $00  72;  Protest,  $1  10   91  8g 


$8,602  46 

3.  Yalue  in  American  funds  as  Canada  funds, 

on  the  6th  May,  the  day  of  the  trial  . .  $10,628  88 
Interest,  $113  36 ;  Protest,  $1  10    114  46 


$10,743  34 
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For  the  defendant  it  was  contended  that  there  was  no 
evidence  of  an  account  stated. 

It  was  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff  for  $8,602  46,  with  leave  to  move  to  increase  it, 
on  either  or  both  of  the  counts  of  the  declaration,  to  either 
of  the  other  two  sums  above  noted,  if  the  court  should 
think  him  entitled  to  a  larger  sum  than  that  for  which  the 
verdict  had  been  entered. 

Leave  was  also  given  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  court  should  be  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover,  because  the  bill  was  not 
stamped  with  Canadian  stamps  in  due  time  to  enable  him 
to  do  so. 

Defendant  also  had  leave  to  move  to  enter  a  verdict  for 
him  on  the  account  stated,  and  on  the  common  counts,  if 
the  plaintiff  retained  his  verdict  on  the  first  count.  It  was 
also  admitted  that  the  firm  of  Jacques,  Tracey  &  Co., 
mentioned  in  the  letters,  resided  and  did  business  in  Mon- 
treal. 

In  Easter  Term  last  the  defendant '  obtained  a  rule  nisi 
to  enter  a  nonsuit,  pursuant  to  leave  reserved,  on  the  ground 
that  the  bill  of  exchange  offered  in  evidence,  and  the  accept- 
,  ance  thereof,  were  invalid  and  of  no  effect  for  want  of  the 
necessary  revenue  stamps  being  affixed  thereto  ;  or  because 
such  stamps  were  not  affixed  at  such  time,  or  by  such  per- 
son or  persons,  as  would  give  validity  to  such  bill  or  accept- 
ance, or  entitle  the  plaintiff  to  maintain  his  suit. 

Or  why,  pursuant  to  such  leave,-  a  verdict  should  not  be 
entered  for  the  defendant  upon  the  second  issue  joined, 
there  having  been  no  evidence  to  warrant  a  verdict  for  the 
plaintiff  thereon.  Or,  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had,  because  the  same  was  contrary 
to  the  evidence,  the  declaration  being  upon  a  bill  of  ex- 
change payable  in  lawful  money  of  Canada,  and  the  evi- 
dence being  of  a  bill  payable  in  money  of  a  foreign  country. 

During  the  same  Term  the  plaintiff  also  obtained  a  rule 
nisi  to  increase  the  verdict,  pursuant  to  leave  reserved,  1st. 
to  the  sum  of  $15,161  10,  on  the  ground  that  the  plaintiff 
was  entitled  to  the  full  amount,  in  lawful  money  of  Canada, 
of  the  face  of  the  bill  in  the  declaration  mentioned,  being 
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$15,000  with  interest,  or  the- equivalent,  in  lawful  money  of 
Canada,  of  the  sum  of  $15,000  in  American  money,  having 
regard  to  the  relative  value  of  the  Canadian  and  American 
dollar  respectively;  or,  2nd.  to  the  sum  of  $10,743  34,  on 
the  ground  that  the  plaintiff  was  entitled  to  a  verdict  for 
an  amount  which  would,  on  the  day  of  the  trial,  have  pur- 
chased a  draft  on  New  York  for  $15,000  and  interest,  and 
such  sum  of  $10,743  34  being  the  requisite  sum  for  such 
purpose. 

Both  these  rules  were  enlarged  until  the  present  Term, 
and  came  on  to  be  argued  together. 
Anderson  for  the  plaintiff, 

The  bill  was  drawn  and  is  payable  in  the  United  States, 
though  accepted  in  this  Province.  The  9th  section  of  the 
Stamp  Act  provides,  that  any  person  in  the  Province  who 
makes,  draws,  accepts,  indorses,  signs,  or  becomes  a  party  to 
any  bill  or  note  chargeable  with  duty,  before  the  duty  or 
double  duty  has  been  paid  by  affixing  the  proper  stamp, 
such  person  shall  incur  a  penalty  of  $100,  and  the  instrument 
shall  be  invalid  and  of  no  effect  in  law  or  equity,  and  the 
acceptance  shall  be  of  no  effect,  except  only  in  case  of  the 
payment  of  double  duty;  but  that  any  subsequent  party 
to  such  instrument  may,  at  the  time  of  his  becoming  a  party 
thereto,  pay  such  double  duty  by  affixing  to  such  instrument 
a  stamp  to  the  amount  thereof,  and  by  writing  his  signature 
or  initials  on  such  stamp,  and  the  instrument  shall  thereby 
become  valid.  Here  the  plaintiff  has  affixed  the  double 
stamp  to  the  bill,  and  the  only  question  is,  has  he  done  so 
in  the  proper  time?  That  depends  on  the  time  when  he 
became  a  party  to  the  bill.  This  he  did  when  he  endorsed 
it.  The  holder  of  a  bill  is  not  necessarily  a  party  to  it,  and 
until  he  puts  his  name  on  it,  or  in  some  way  signifies  that 
he  is  a  party  to  the  bill,  he  ought  not  to  be  brought  within 
the  highly  penal  terms  of  the  statute. 

There  is  a  letter  admitting  defendant's  liability,  and  the 
verdict  is  on  the  common  counts  as  well,  and  may  stand  for 
the  plaintiff*  on  these  counts. 

The  face  of  the  bill  with  interest  is  the  proper  measure 
of  damages.  It  is  payable  in  dollars,  and  we  know  of  no 
difference  between  the  American  dollar  and  our  own :  it  is 
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very  trifling  if  there  be  any  difference ;  and,  therefore,  the 
amount  of  the  bill  in  our  own  country  is  what  it  really 
represents.  We  cannot  take  notice  of  the  fact,  that  in  the 
United  States  something  else  than  gold  is  receivable  in  pay- 
ment of  debts,  which  in  fact  reduces  the  standard  of  their 
currency,  though  the  coinage  is  precisely  the  same  as  it  was 
before.  The  action  is  against  the  acceptor,  and  the  case  of 
Suse  v.  Pompe,  8  C.  B.  N.  S.  538,  is  only  authority  to  shew 
that,  as  against  the  drawer  or  endorser  of  a  bill,  the  damages 
are  limited  to  exchange  and  expenses :  Chitty  on  Bills,  412 ; 
Dawson  v.  Morgan,  9  B.  &  C.  618.  But  in  an  action  by 
indorsee  against  acceptor,  the  liability  is  to  pay  the  money 
mentioned  in  the  bill  with  legal  interest,  according  to  the 
rate  of  the  country  where  it  is  due. 

As  to  the  variance  in  not  describing  the  bill  as  payable 
in  lawful  money  of  the  United  States,  he  applied  to  amend 
if  necessary. 

McLennan,  contra. — The  venue  is  laid  in  the  County  of 
Yictoria  in  this  Province,  and  the  bill,  according  to  the 
declaration,  will  be  considered  as  made  there,  and  the  money 
mentioned  in  it  will  be  considered  as  lawful  money  of 
Canada.  Kearney  v.  King,  2  B.  &  Aid.  301,  was  an  action 
against  the  defendant  as  acceptor  of  a  bill  of  exchange. 
The  declaration  stated  that  a  bill  of  exchange  was  drawn 
and  accepted  at  Dublin,  to  wit,  at  Westminster,  for  certain 
sums  therein  mentioned,  without  alleging  it  to  be  Dublin  in 
Ireland  ;  and  it  was  held,  that,  on  this  declaration,  the  bill 
must  be  taken  to  have  been  drawn  in  England  for  English 
money,  and,  therefore,  proof  of  a  bill  drawn  at  Dublin  in 
Ireland  for  the  same  sum  in 'Irish  money,  which  differs  in 
value  from  English  money,  did  not  support  the  declaration,, 
and  was  a  fatal  variance.  In  Sproule  v.  Legge,  1  B.  &  C. 
16,  the  declaration  stated  that  plaintiff,  at  Dublin,  made  a 
promissory  note,  and  promised  to  pay  the  same  at  Dublin, 
without  alleging  it  to  be  Dublin  in  Ireland,  where  also  it 
was  held  that  the  promissory  note  must  be  taken  to  have 
been  drawn  in  England  for  English  money,  and  proof  of  a 
note  made  in  Ireland  for  the  same  sum  in  Irish  money  did 
not  support  the  declaration.  Eeference  is  also  directed  to 
Chitty  on  Bills,  397. 

39  H".  S.  VOL.  I. 
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The  stamps  not  having  been  put  on  the  bill  until  after  thp 
commencement  of  the  action,  plaintiff  must  fail :  the  plain- 
tiff 's  rights  have  reference  to  the  time  of  bringing  the 
action,  and  if  the  bill  was  not  a  good  bill  then,  it  cannot  be 
now.  If  the  plaintiff  was  not  a  party  to  the  bill,  he  could 
not  bring  an  action  on  it ;  and  if,  having  brought  his  action, 
he  then  became  a  party  to  the  bill,  he  did  not  even  then 
stamp  it,  and  it  is  therefore  void.  According  to  defendant's 
argument,  the  holder  of  a  bill,  who  has  never  indorsed  it 
away,  can  always  avoid  the  forfeiture  by  putting  on  the 
double  stamp  and  writing  his  name  on  it,  even  at  the  trial. 
This  would  in  fact  render  the  act  of  Parliament  of  little  use  ; 
for  frauds  would  constantly  be  practiced  to  avoid  it.  Baxter 
v.  Baynes,  1  Y.K.  (15  C.  P.)  245,  is  referred  to  as  to  the 
effect  of  the  stamp  act. 

As  to  the  account  stated,  the  contract  arising  from  the 
account  stated  is  a  contract  to  pay  on  request  or  demand, 
whilst  the  agreement  to  pay  by  defendant's  letters  is  in  a 
particular  way. 

No  contract  arises  on  the  account  stated  from  plaintiff 
being  the  holder  of  the  bill,  as  there  is  no  privity  between 
him  and  the  acceptor :  Early  v.  Bowman,  1  B.  &  Ad.  889  ; 
Calvert  v.  Baker,  4  M.  &  W.  417 ;  Burmester  et  al.  v. 
Hogarth,  11  M.  &  W.  97 ;  White  v.  Baker,  1  V.K  (15  C.  P.) 
292;  Story  on  Conflict  of  Laws,  sees.  286,.  309;  Wood  v. 
Young,  14  IT.  C.  C.  P.  250 ;  Chitty  on  Bills,  9  ed.  582, 
583,  685,  686. 

If  plaintiff  can  sustain  the  action,  all  he  is  entitled  to 
recover  is  the  value  of  the  American  money  the  day  the 
contract  was  to  be  performed;  with  interest.  He  referred 
also  to  Suse  v.  Poinjpe. 

Kichaeds,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  to  be  considered  is  whether  the  plaintiff 
is  a  party  to  the  bill  sued  on,  and  when  he  became  such 
party.  As  a  general  rule,  no  person  can  sue  on  a  bill  of 
exchange  or  promissory  note  unless  he  is  a  party  to  it. 
The  expressions  run  constantly  through  the  cases,  "He 
cannot  sue  on  the  bill ;  he  is  no  party  to  it." 

In  Chitty  on  Bills,  9  ed.  p.  27,  it  is  stated,  "  The  drawer, 
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acceptor,  indorser,  and  holder,  are  tlie  principal  and  inter- 
mediate parties  to  the  instrument."  In  the  declaration  the 
plaintiff  avers  that  Young  endorsed  and  delivered  the  bill 
to  the  Metropolitan  Bank,  who  endorsed!  the  same  to  the 
plaintiff.  ISTow  all  this  must  have  been  done  before  the 
plaintiff  could  sue  on  the  bill.  It  is  true  some  of  the  autho- 
rities shew  that  if  the  bill,  when  the  action  w^as  commenced, 
was  in  the  hands  of  a  third  person,  as  agent  or  trustee  for 
the  plaintiff,  he  might  sue,  though  the  bill  was  not  then  in 
his  actual  possession.  In  all  these  cases,  I  apprehend,  the 
person  suing  has  been  a.  party  to  the  bill  at  some  time 
before  the  bringing  of  the  action.  For  the  purposes  of 
our  stamp  act,  I  think  we  are  certainly  bound  to  decide, 
that  when  a  person  becomes  the  holder  of  an  unstamped 
bill,  so  as  to  sue  and  does  sue  on  it,  he  must,  to  make  it 
valid  in  his  hands,  have  put  the  double  stamp  on  it  before 
commencing  the  action.  Indeed  I  personally  take  a 
much  stronger  view  of  the  necessity  of  a  holder  protecting 
himself  by  the  double  stamp,  when  the  bill  without  it  would 
be  void.  The  holder,  in  my  judgment,  can  only  be  con- 
sidered safe  when  he  puts  on  the  proper  stamp  at  the  time 
he  would  in  law  be  considered  as  having  taken  and  accepted 
the  bill  as  his  own,  or  within  a  reasonable  time  thereafter. 
Yvre  are,  therefore,  of  opinion  that,  on  the  first  ground  of  non- 
suit, our  judgment  must  be  in  favour  of  the  defendant. 

In  coming  to  this  conclusion,  I  may  observe  that  I  still 
retain  the  view  expressed  in  Baxter  v.  Baynes,  that  the 
most  convenient  way  to  raise  the  question  as  to  the  invali- 
dity of  a  bill  for  want  of  a  stamp  is  by  a  special  plea  ;  but  as 
no  objection  was  taken  at  the  trial  to  the  want  of  a  special 
plea,  and  express  leave  was  given  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  for  want  of  the  bill  being  properly  stamped  in 
due  time,  and  the  case  was  argued  before  us  on  that  ground, 
we  do  not  think  it  necessary  in  this  case  further  to  discuss 
the  question  as  to  this  ground  of  defence  being  set  up  under 
the  plea,  that  the  defendant  did  not  accept  the  bill. 

The  bill  is  not  evidence  of  an  account  stated  as  between 
these  parties,  for  there  is  no  privity  between  the  acceptor 
and  the  indorsee.    The  only  evidence  is  the  letters  produced 
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at  the  trial,  and  these  only  refer  to  the  bill  which  is  the 
subject  of  the  action.  If  that  bill  is  void  and  of  no  effect, 
an  acknowledgment  of  it,  and  a  promise  to  pay  in  a  parti- 
cular way,  can  rai§e  no  promise  to  pay  on  the  account  stated, 
for  there  would  in  any  event  be  no  legal  or  valid  considera- 
tion for  the  promise  stated.  The  doctrine  is  laid  down  in 
some  of  the  older  cases,  though  not  expressly  in  relation  to 
the  particular  point  now  under  discussion,  "the  accompt 
doth  not  alter  the  nature  of  the  debt,  but  only  reduceth  it 
to  certainty :"  Drue  v.  Thorn  (Aleyn.  73). 

As  to  the  question  of  damages,  Suse  v.  Ponvpe  is  an 
authority  that  the  amount  for  which  the  jury  assessed 
damages,  is  the  amount  which  could  be  recovered  against 
the  drawer  or  indorser  of  the  bill ;  and  some  of  the  authori- 
ties seem  to  sanction  the  view,  that  larger  damages  may  be 
recovered  by  the  holder  against  drawer  and  indorser,  than 
against  the  acceptor ;  the  acceptor  not  being  considered 
liable  for  re-exchange,  as  his  contract  is  only  to  pay  the  sum 
specified  in  the  bill  and  legal  interest,  according  to  the  rate 
of  the  country  where  it  is  due.  The  amount  found  for  the 
plaintiff  accords  with  the  views  expressed  in  White  v.  Baker, 
decided  in  this  court,  and  is  quite  as  favorable  to  the  plain- 
tiff as  the  authorities  would  seem  to  warrant. 

In  argument  it  was  suggested,  that  the  value  of  the 
American  currency,  as  compared  with  our  own,  at  the  time 
of  the  trial,  was  the  true  measure  of  damages  for  the  plaintiff, 
or  that  the  plaintiff  might  select  any  day  between  the  breach 
of  defendant's  contract  to  pay  and  the  assessing  of  the 
damages,  as  the  one  on  which  the  rate  of  exchange  should 
be  fixed.  Independent  of  the  invariable  doctrine  in  England, 
that  interest  is  the  only  damages  that  can  be  given  for  the 
detaining  of  money  after  the  day  on  which  it  is  due,  the 
authorities,  particularly  in  England,  in  the  case  of  an 
ordinary  breach  of  contract,  when  the  party  suing  has  paid 
all  the  money,  decide  that  the  damages  are  to  be  considered 
by  placing  the  plaintiff  in  the  position  he  would  have  been 
in,  if  the  defendant  had  carried  out  his  contract ;  and  the 
value  of  the  commodity  to  be  delivered  is  to  be  estimated  at 
what  it  was  worth  at  that  time.  There  seems  to  be  one 
exception  to  this  rule :  when  stocks  are  borrowed  to  be  re- 
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turned  by  a  certain  day,  the  jury  should  give  such  damages 
as  will  indemnify  the  plaintiff,  and,  when  the  stock  has 
risen  since  the  time  appointed  for  the  transfer,  it  will  be 
taken  at  its  price  on  or  before  the  day  of  trial :  Owen  v. 
Jtouth,  (14  C.  B.  327,  and  American  notes  to  that  case.) 

There  was  nothing  said  in  the  argument  as  to  this  bill 
being  payable  in  New  York  with  current  funds.  If  that 
means  anything  different  from  lawful  money  of  the  United 
States,  then  it  may  be  a  question  if  the  instrument  is  a  bill 
of  exchange  at  all ;  and  if  it  is  not  legally  a  bill  of  exchange, 
plaintiff  can  have  no  property  in  it. 

The  rule  to  increase  the  damages  will  be  discharged,  and 
the  defendant's  rule  to  enter  a  nonsuit  made  absolute. 

Rule  absolute  to  enter  nonsuit,  rule  to  increase  damages 
discharged. 


Ogilvie  v.  McRoky. 

Adding  parties  at  trial — Con.  Stat.  U.  C.  ch.  22,  sec.  222 — Authority  of  guardian 
to  consent  to  infants  being  added — Con.  Stat.  U.  G.  ch.  74,  sec.  5. 

Held,  on  the  authority  of  Blake  v.  Done,  7  H.  &  N.  465,  that  a  judge  at  nisi 
prius  has  power,  under  sec.  222,  Con.  Stats.  U.  C.  c.  22,  to  amend  by  adding 
parties,  where  such  amendment  is  necessary  for  the  purpose  of  determining 
the  real  question  in  controversy. 

Held,  also,  that  the  guardian  of  an  infant,  appointed  under  Con.  Stats.  IT.  C. 
ch.  74,  has  authority,  under  sec.  5  of  that  act,  to  consent  to  the  name  of  the 
infant"  being  so  added  in  a  suit  which  seems  to  be  for  the  latter's  benefit. 

Qucere,  whether  such  consent  should  be  in  writing.  In  this  case,  the  point  not 
having  been  raised  at  the  trial,  the  court  refused  to  entertain  the  objection. 

This  was  an  action  of  ejectment  to  recover  possession  of 
the  west  half  of  lot  ]STo.  4,  in  the  1st  concession  of  Fenelon, 
in  the  County  of  Victoria,  to  the  possession  whereof  Hugh 
Ogilvie  and  Charles  Ganton,  the  latter  as  guardian  to  Eliza- 
beth Ogilvie,  Henrietta  Ogilvie,  Daniel  Ogilvie,  Esther 
Ogilvie,  Caleb  Ogilvie,  Clarissa  Ogilvie,  Charlotte  Ogilvie, 
¥m.  Francis  Ogilvie,  and  Charles  Henry  Ogilvie,  infants 
within  the  age  of  twenty-one  years,  claimed  td  be  entitled. 
The  writ  in  ejectment  was  directed  to  Jane  McRory,  admin- 
istratrix of  David  McRory,  and  was  tested  2nd  March, 
1865. 

On  the  12th  April,  1865,  Jane  McRory,  administratrix  of 
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David  MeRory,  deceased,  appeared  to  the  said  writ  and 
defended  for  the  whole  of  the  land  therein  mentioned. 

In  the  notice  of  claim,  in  the  style  of  the  cause,  the  plain- 
tiffs' names  were  pnt  as  they  were  in  the  writ,  but  the 
notice  itself  stated  that  the  above  named  plaintiff,  Hugh 
Ogilvie,  claimed  possession  of  the  lands  and  premises  men- 
tioned and  described  in  the  writ,  by  descent  from  Francis 
Ogilvie,  and  Charles  Ganton,  the  above  named  plaintiff,  as 
guardian  for  Elizabeth  Ogilvie,  Henrietta  Ogilvie,  &c, 
naming  the  others  as  in  the  writ,  infants  under  the  age  of 
twenty-one  years,  who  claimed  possession  thereof  by  descent 
from  the  said  Francis  Ogilvie,  who  was  seised  of  an  estate 
in  fee  simple  therein  under  a  deed  of  bargain  and  sale  made 
by  David  MeRory  to  the  said  Francis  Ogilvie,  deceased.  In 
the  notice  of  defence  the  defendant,  besides  denying  the 
title  of  the  above  named  plaintiffs  to  the  lands  and  premises 
mentioned  in  the  writ,  asserted  title  in  herself,  as  tenant  of 
the  heir-at-law  of  David  MeRory. 

The  cause  was  taken  down  for  trial  at  the  last  assizes  for 
the  county  of  Victoria,  before  Mr.  Justice  Adam  Wilson. 

A  deed  from  David  MeRory  to  Francis  Ogilvie,  dated 
15th  August,  1859,  was  put  in  and  admitted. 

The  death  of  Francis  Ogilvie  in  June,  1863,  was  proven, 
that  Hugh  Ogilvie  was  his  eldest  child,  and  that  all  the 
children  were  under  age  except  Hugh.  All  the  other  plain- 
tiffs were  proven  to  be  children  of  Francis  Ogilvie  except 
Elizabeth,  whose  name  must  have  been  omitted  by  accident. 
Letters  of  guardianship  from  the  Surrogate  Court  of  the 
County  of  Victoria  were  put  in  :  they  were  dated  5th  day  of 
January,  1864,  and  by  these  Ganton  was  appointed  guardian 
to  all  the  children. 

At  the  close  of  the  plaintiffs'  case  it  was  objected,  that 
there  was  no  title  shewn  in  Ganton  as  guardian,  the  Con. 
Stat.  U.  C.  ch.  74,  sec.  5,  shewing  that  the  action  should 
have  been  brought  in  the  name  of  the  wards. 

The  plaintiffs'  counsel  contended  that  the  notice  of  title 
being  by  Hugh  Ogilvie,  and  by  Ganton  as  guardian,  was  in 
effect  a  claim  by  the  infants  through  their  guardian,  and 
that  that  was  right ;  but  if  not,  he  moved  to  add  the  names 
of  the  infants  as  claimants  in  the  writ.    He  further  con- 
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tended  that  Hugh  Ogilvie,  being  entitled  to  an  undivided 
one-tenth  as  tenant  in  common,  defendant  could  not  resist 
his  right  to  the  whole,  because  she  was  not  a  tenant  in 
common,  but  a  stranger. 

The  learned  J udge  ruled  against  the  plaintiff  on  the  last 
point,  but  allowed  the  amendment. 

C.  8.  Patterson  opposed  the  amendment,  because,  though 
the  deed  was  absolute  on  its  face,  it  in  reality  was  a  mort- 
gage, and  defendant  had  filed  a  bill  to  redeem,  and  plaintiffs 
should  not  be  aided  to  recover  the  possession ;  and  that  the 
Judge  had  not  the  power  £o  make  the  amendment. 

The  learned  Judge  allowed  the  amendment. 

The  plaintiffs'  counsel  said  he  was  willing  to  take  the  ver- 
dict for  the  plaintiffs  on  the  record,  as  it  stood,  without 
amendment,  the  defendant  having  leave  to  move  against 
the  verdict  as  to  the  nine-tenths,  or  to  enter  it  for  him,  if 
the  court  should  be  of  opinion  that  he  was  so  entitled  as 
the  record  then  stood,  unless  the  court  should  think  the 
learned  Judge  had  power  to  amend  the  record  as  prayed 
for,  and  should  have  made  it,  in  which  latter  case  the  verdict 
should  stand.  The  verdict  was  accordingly  entered  for  the 
plaintiffs  generally. 

In  Easter  Term  last  C.  8.  Patterson,  for  the  defendant, 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant  as 
to  all  the  land  claimed  except  the  undivided  one-tenth  ;  or 
that  the  verdict  should  be  entered  for  the  plaintiff,  Hugh 
Ogilvie,  alone,  for  the  undivided  one-tenth  part  of  the  land 
claimed  pursuant  to  leave  reserved,  on  the  ground  that  the 
plaintiff  Ganton  had  no  legal  title,  and  the  plaintiff*  Ogilvie 
was  only  entitled  to  the  undivided  one-tenth  share. 

The  rule  was  enlarged  until  the  present  term,  when  3L 
C.  Gamer 07i,  Q.  O,  shewed  cause. — 

The  notice  of  claim  is  not  open  to  the  objection  taken,  as 
it  sufficiently  shews  that  the  infants  claim  by  Ganton  as 
their  guardian ;  and  that  they  claim  possession  by  descent 
from  their  father. 

The  writ  may  be  amended  either  under  the  Ejectment 
Act,  cap.  27,  sec.  77,  of  Con.  Stat.  XL  C,  in  the  same  way 
as  a  new  demise  might  have  been  added  according  to  the 
old  practice,  or  under  sec.  222  of  cap.  22  of  same  statute, 
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the  Common  Law  Procedure  Act.  If  it  was  necessary  for 
the  guardian  to  give  consent,  he  was  at  the  trial  and  could 
do  so ;  and  if  it  was  necessary  to  get  the  consent  of  the 
infants  to  add  their  names,  the  guardian  was  the  proper 
person  to  give  the  consent:  Con.  Stat.  IT.  C.  cap.  74,  sec.  5  ; 
Blake  et  al.  v.  Done,  7  H.  &  N".  465  ;  Beaumont  v.  Armitage, 
1D.&E.  173. 

C.  8.  Patterson,  contra. — The  amendment  desired  was 
the  adding  of  plaintiff's  name,  and  sec.  65  of  the  Common 
Law  Procedure  Act  applies,  which  requires  the  consent, 
either  in  person  or  in  writing,  off  the  persons  whose  names 
are  to  be  added.  There  was  no  written  consent  had,  there- 
fore the  names  cannot  be  added. 

The  222nd  sec.  of  the  Common  Law  Procedure  Act  does 
not  apply,  the  adding  of  parties  having  been  provided  for 
under  the  former  sections  of  the  act.  Blake  v.  Done 
shews  that  the  parties  whose  names  were  added  were  in 
court,  and  consented  to  their  names  being  used  as  plaintiffs 
in  the  action. 

Pichards,  C.  J.,  delivered  the  judgment  of  the  court. 

~W e  are  of  opinion  that  this  rule  should  be  discharged. 
The  understanding  at  the  trial  seems  to  have  been,  if  the 
court  was  of  opinion  th  it  the  judge  at  JYisi  Prius  had  power 
to  make  the  amendment,  and  it  was  a  proper  exercise  of  his 
discretion  to  do  so,  then  the  verdict  should  not  be  interfered 
with.  Blake  v.  Done  is  express  authority  that  the  judge 
at  nisi  prius  may  amend,  by  adding  parties,  under  the  222nd 
section  of  the  English  Common  Law  Procedure  Act.  That 
section  is  the  same  as  the  section  of  the  same  number  in  our 
own  Common  Law  Procedure  Act,  and  seems  to  authorise 
the  amendment  of  defects  and  errors  "  in  any  proceeding 
in  civil  cases :"  and  declares  "  that  all  such  amendments  as 
may  be  necessary  for  the  purpose  of  determining  in  the 
existing  suit  the  real  question  in  controversy  between  the 
parties  shall  be  so  made."  There  can  be  little  doubt  that 
the  real  question  in  controversy  in  this  suit,  was  the  right 
of  the  heirs  of  Francis  Ogilvie  to  recover  possession  of  the 
land  in  the  summons.  The  notice  of  claim,  as  well  as  the 
evidence  at  the  trial,  shew  this;  and  in  that  view  the 
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amendment  was  one  proper  to  be  made.  As  a  matter  of 
authority,  the  judgment  of  the  court  in  the  case  referred  to 
in  the  Exchequer  is  express  on  the  point. 

Then  as  to  the  consent  of  the  parties  that  their  names 
should  be  added  as  plaintiffs.  All  the  infants  were  not  pre- 
sent at  the  trial,  but  the  guardian  was ;  and  the  5th  section 
of  Con.  Stats.  U.  C.  ch.  74,  authorises  the  guardian  of  an 
-  infant  appointed  under  that  act,  during  the  continuance  of 
his  guardianship,  to  appear  in  any  court  and  prosecute  or 
defend  any  action  in  the  name  of  the  infant.  I  think  this 
authorises  the  guardian  to  consent  to  the  name  of  the  in- 
infant  being  added  in  a  suit,  in  a  matter  which  seems  to  be 
for  the  benefit  of  the  infant. 

The  question  of  a  written  consent,  if  that  was  necessary, 
does  not  seem  to  have  been  raised  at  the  trial.  It  was 
stated  on  the  argument  that  the  guardian  was  at  the  trial 
and  could  have  given  his  consent,  if  it  had  been  made  a 
point  of  there  ;  but  as  it  was  not  then  suggested  as  an  objec- 
tion, it  cannot  well  properly,  be  raised  now. 

If  the  plaintiff  is  desirous  of  amending  the  record,  by 
adding  the  names  of  the  infants  as  plaintiffs,  I  think  on  the 
understanding  come  to  at  the  trial  that  may,  and,  probably, 
for  the  sake  of  regularity  ought  to  be  done  now. 

The  defendant's  rule  will  be  discharged. 

Eule  discharged. 


McCalltjm  v.  McKinnon. 

Action  on  award — Pleading. 

The  declaration,  after  reciting  that  certain  differences  had  arisen  between  the 
plaintiff  and  the  testator  of  the  defendant,  and  that  the  said  testator  had 
entered  into  an  arbitration  bond  with  plaintiff  to  submit  to  the  award  of 
certain  parties  therein  named  the  matters  in  difference  so  existing  between 
them,  several  of  which  were  set  out ;  and  that  the  said  parties,  having  under- 
taken the  said  arbitration,  had  made  and  published  their  award  in  writing 
in  the  lifetime  of  the  said  testator,  and  had  awarded  that  said  testator  should 
pay  plaintiff  by  a  certain  day  the  sum  of  £100 ; — then  averred  that  the  said 
testator  had  not  in  his  lifetime,  nor  had  the  defendant  since  his  death,  as 
his  executrix,  paid  to  plaintiff  the  said  £100  so  awarded  to  plaintiff,  or  any 
part  thereof. 

Held,  on  demurrer,  declaration  good ;  for  the  action  appearing  to  be  on  the 
award,  and  not  on  the  bond  to  perform  the  award,  it  was  not  necessary  to 
set  out  the  whole  award,  but  only  so  much  as  would  support  the  plaintiff's 
case. 

Form  of  declaration  on  bond  conditioned  to  perform  an  award. 
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Declaration. — That,  in  the  lifetime  of  said  John  Mc- 
Kinnon, certain  differences  having  arisen  and  being  depend- 
ing between  the  plaintiff  and  the  said  John  McKinnon,  the 
said  John  McKinnon,  by  a  certain  bond  of  arbitration, 
bearing  date  the  13th  day  of  April,  in  the  year  of  our 
Lord  1862,  became  bound  to  the  plaintiff  in  a  certain  sum 
of  money  in  said  bond  mentioned,  which  bond  conditioned 
to  submit  to  the  decision  and  award  of  .John  Church  Hyde, 
of  the  village  of  Streetsville,  in  the  county  of  Peel,  and 
province  of  Canada ;  Henry  Winter,  of  the  town  of  Milton, 
in  the  county  of  Halton,  and  province  of  Canada ;  and 
Peter  Archibald  McDougald,  of  the  town  of  Oakville,  in 
the  county  of  Halton  aforesaid,  parties  named,  selected, 
and  chosen  arbitrators  as  well  by  and  on  the  part  and  be- 
half of  the  said  John  McKinnon,  as  of  the  said  Neil 
McCallum,  to  arbitrate,  award,  order,  judge,  and  determine 
of  and  concerning  a  certain  judgment  had  and  obtained  in 
the  Court  of  Queen's  Bench,  on  the  2nd  day  of  April,  1862, 
against  the  said  John  McKinnon,  in  favour  of  the  said  Neil 
McCallum,  under  what  conditions  the  said  Neil  McCallum 
and  the  said  John  McKinnon  should  be  relieved  of  their 
obligations,  under  the  agreement  in  writing,  concerning  the 
purchase  and  sale  of  the  north-west  half  of  lot  No.  2,  in  the 
second  concession  north  of  Dundas  street,  in  the  old  survey 
of  the  township  of  Trafalgar,  in  the  county  of  Halton 
aforesaid,  made  and  entered  into  by  the  said  John  McKinnon 
and  Neil  McCallum,  on  the  24th  day  of  April,  185T. 
Also,  that  the  said  arbitrators  should  determine  on  what 
condition  the  said  John  McKinnon  should  convey  to  the 
said  Neil  McCallum  lot  No.  21,  in  the  2nd  concession,  east 
of  the  plank  road,  in  the  township  of  Oneida,  in  the  county 
of  Haldimand,  containing  about  one  hundred  and  seventy- 
one  and  a  half  acres,  reserving  the  possession  of  one  acre 
thereof,  then  occupied  by  one  Anne  Chadwick,  for  the  term 
of  ten  years  from  the  date  of  said  bond  ;  and  also,  that  said 
arbitrators  should  award  and  determine  as  well  all  manner 
of  actions,  cause  and  causes  of  action,  suits,  controversies, 
claims  and  demands,  then  pending,  existing,  or  held  by 
and  between  the  said  John  McKinnon  and  the  said  Neil 
McCallum,  thereby  consenting  that  the  said  reference  might 
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be  made  a  rule  of  Her  Majesty's  Court  of  Queen's  Bench ; 
and  also  that  the  said  award  should  be  made  in  writing, 
under  the  hands  and  seals  of  the  said  John  Church  Hyde, 
Henry  Winter,  and  Peter  Archibald  McDougald,  or  any 
two  of  them,  and  ready  to  be  delivered  to  the  said  parties, 
or  such  of  them  as  should  desire  the  same,  on  or  before  the 
22nd  day  of  May  next  after  the  date  of  the  said  bond. 
And  further,  that  the  said  John  Church  Hyde,  Henry 
Winter,  and  Peter  Archibald  McDougald,  in  the  lifetime 
of  the  said  John  McKinnon,  having  taken  upon  themselves 
the  burden  of  the  said  arbitrations,  did  in  due  manner  and 
within  the  time  for  that  purpose  limited,  and  in  the  lifetime 
of  the  said  John  McKinnon,  to  wit,  on  the  30th  day  of 
April,  1862,  duly  make  and  publish  their  award  in  writing 
of  and  concerning  the  said  matters  in  difference  between 
the  parties,  ready  to  be  delivered  to  the  parties ;  and  they 
did  thereby  find  that  the  said  J ohn  McKinnon  should  pay 
or  cause  to  be  paid  to  the  said  plaintiff,  on  or  before  the 
1st  day  of  November  then  next  ensuing,  with  interest  at 
'6  per  cent,  per  annum,  the  sum  of  £100;  yet  the  said 
John  McKinnon  did  not  in  his  lifetime,  nor  did  the  de- 
fendant since  his  death,  as  such  executrix,  pay  to  the 
plaintiff  the  said  sum  of  £100  awarded  as  aforesaid,  or  any 
part  thereof,  or  the  said  interest,  or  any  part  thereof. 

Demurrer. — 1st.  That  the  action,  being  debt  on  an  arbi- 
tration bond,  assigning  breaches,  the  declaration  should  set 
out  the  whole  award,  and  assumed  so  to  do  ;  yet,  if  so  set 
out,  it  appeared  that  all  the  matters  submitted  by  the  par- 
ties to  the  arbitrators  were  not  decided  by  the  said  award ; 
for  it  did  not  appear  that  the  said  award  defined  the  condi- 
tions on  which  the  plaintiff  and  the  said  John  McKinnon 
should  be  released  from  their  obligations  under  the  agree- 
ment respecting  the  Trafalgar  land  in  the  declaration  re- 
ferred to  ;  or  that  the  arbitrators  determined  the  conditions 
on  which  the  said  John  McKinnon  should  convey  the 
Oneida  land  in  the  said  declaration  mentioned  to  the  plain- 
tiff; nor  did  it  appear  whether  these  and  other  matters 
submitted  were  at  all  considered  or  determined  by  the  arbi- 
trators, or  for  what  cause  the  £100  sued  for  was  awarded  to 
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the  plaintiff ;  and  that  the  said  declaration,  therefore,  did 
not  set  out  any  valid  award. 

2nd.  That  if  the  whole  award  was  not  set  out,  then  the 
declaration,  being  on  an  arbitration  bond,  was  objectionable 
and  bad  for  not  having  so  set  out  the  award,  or  sufficient 
thereof  to  shew  a  good  and  valid  award  under  the  submis- 
sion between  the  parties. 

Robert  A.  Harrison,  for  the  demurrer,  cited  In  re  Rider 
and  Fisher,  3  Bing.  K  C.  874;  Richards  v.  Browne,  8  Ir. 
C.  L.  199  ;  Bowen  v.  Samis,  2  U.  C.  Pr.  R.  76. 

McMichael,  contra,  cited  Perry  v.  Nicholson,  1  Burr. 
278 ;  Foreland  v.  Marygold,  1  Salk.  72. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

I  am  of  opinion  there  must  be  judgment  for  the  plaintiff 
on  this  demurrer. 

The  action  seems  to  be  brought  on  the  award,  and  the  refer- 
ence to  the  arbitration  bond  seems  a  mere  matter  of  recital, 
to  show  the  arbitrator  had  authority  to  make  the  award. 
The  form  of  the  declaration  appears  to  be  similar  to  that 
given  in  the  7th  edition  of  Chitty  on  Pleading,  in  actions 
on  awards,  as  well  as  in  Russell  on  Awards,  in  the  Appendix. 

If  the  action  be  on  the  award,  then  the  demurrer  is  clearly 
bad.  In  Williams  Saunders,  vol.  2,  p.  62,  c,  it  is  laid  down, 
in  1  Sid.  161,  Tilford  v.  French,  it  was  said  and  agreed  to 
by  Twysden,  J.,  that  if  debt  be  brought  upon  an  award  for 
money  generally,  without  shewing  the  award  on  both  sides, 
the  action  is  maintainable.  And  in  Foreland  v.  Marygold, 
(1  Salk.  72)  it  was  agreed  that,  in  debt  on  award,  plaintiff 
need  not  set  forth  more  of  the  award  than  makes  for  him. 
So  in  Perry  v.  Nicholson  (1  Burr.  280)  it  is  said,  nothing  is 
clearer  than  that,  in  an  action  of  debt  upon  an  award,  a 
man  has  no  need  to  state  in  his  declaration  any  more  of  the 
award  than  supports  his  cause.  If  there  be  anything  by 
way  of  condition  precedent  to  the  payment  of  the  money, 
he  may  set  it  out  in  pleading. 

In  an  action  of  debt  on  bond  to  perform  an  award,  it 
seems  necessary  to  set  forth  the  whole  of  the  award  either 
in  the  declaration  or  the  replication. 

The  form  of  declaration  on  bond,  conditioned  for  the 
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performance  of  an  award,  is  to  set  out  the  bond,  and  if  it  is 
intended  to  assign  breaches  in  the  declaration,  to  recite  the 
condition,  then  state  the  award  and  assign  the  breaches.. 

This  declaration  seems  to  be  on  the  award  rather  than  on 
the  bond,  and,  therefore,  nnder  the  authorities,  our  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  plaintiff  on  demurrer. 


Nolan  v.  Fox. 

Deed  to  married  woman — Possession  and  conveyance  by  husband — Livery  of 
seisin — Evidence — Demand  of  possession — Ambiguity — Evidence— Estate  in 
futuro. 

A  grant  to  a  married  woman  of  a  life  estate  in  land  does  not  require  the 
assent  of  her  husband  in  order  to  pass  the  title  to  her;  and  unless  he  re- 
pudiate it  in  some  way,  both  will  be  seised  in  her  right  of  the  estate  so 
granted. 

Possession  is  evidence  of  livery  of  seisin  of  land ;  and,  where  there  is  evi- 
dence of  possession  accompanying  and  following  a  deed  for  upwards  of 
thirty  years,  seisin  may  well  be  presumed. 

A  demand  of  possession  is  not  necessary  in  ejectment,  where  the  estate  of 
the  defendant  has  terminated  by  reason  of  the  death  of  his  grantor,  the 
husband  of  the  lessee  for  life. 

Though  a  man  has  been  in  possession  for  twenty  years  of  land  granted  to  his 
wife  for  life,  he  does  not  thereby  acquire  an  absolute  title  to  the  land ;  for 
he  is  merely  seised  with  her,  by  operation  of  law,  of  her  estate  therein, 
and  any  grant  made  by  him  will  only  pass  an  estate  for  his  own  life,  if 
his  wife  should  so  long  live  ;  and  if  he  predecease  her,  the  right  to  posses- 
sion will  revert  to  her,  and  entitle  her  to  maintain  ejectment  against  his 
grantee. 

The  modern  doctrine  in  interpreting  the  meaning  of  a  grant  or  other  instru- 
ment is,  to  ascertain  the  surrounding  facts  at  the  time  the  same  was  made. 
In  this  case,  which  was  ejectment  for  a  part  of  Lot  41,  in  the  1st  conces- 
cession  of  the  township  of  Colchester,  the'  patentee  of  the  whole  lot  granted 
to  the  plaintiff  "  all  that  parcel  of  land  commonly  known  by  part  of  lot 
No.  41,  containing  fifty  acres,"  describing  it  by  boundaries  which  corres- 
ponded with  the  fifty  acres  off  the  rear  part  of  the  lot  on  which,  it  was 
proved,  he  lived  at  the  date  of  the  deed,  being,  also,  himself  described  in  the 
deed  as  of  the  same  place.  The  grantee  with  her  husband  thereupon  went 
into  possession  of  the  land,  being  that  in  question  in  the  cause ;  and  there 
was  no  evidence  that  the  grantor  owned  any  other  Lot  41. 

Held,  that  the  words  in  the  deed,  with  the  surrounding  facts,  together  with 
what  followed  immediately  after  its  execution,  were  sufficient  to  shew  with 
reasonable  certainty  that  the  land  sued  for  passed  by  the  grant ;  and  that 
evidence  of  such  facts  was  properly  received  at  the  trial. 

In  this  case,  also,  the  deed  was  dated  the  27th  of  March,  1824,  to  hold  from 
the  30^  day  of  the  same  month. 

Held,  that  though,  under  the  authorities,  it  might,  if  executed  and  livery  of 
seisin  given  on  the  day  it  bore  date,  be  void,  yet  if  not  executed  or  livery 
of  seisin  not  given  until  after  the  day  on  which  it  was'  to  begin  to  operate, 
it  would  be  good ;  and, 
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Semble,  that  the  jury  might  properly  have  been  asked,  under  the  peculiar 
facts  of  the  case,  to  presume  one  or  boi  h  of  these  propositions  in  favour  of 
the  plaintiff,  the  grantee  under  the  deed. 

This  was  an  action  of  ejectment  to  recover  part  of  lot 
No.  41,  in  the  1st  concession  of  the  township  of  Colchester, 
in  the  county  of  Essex,  containing  fifty  acres.  The  bounda- 
ries were  stated  in  the  writ,  which  was  dated  the  18th 
July,  1865. 

On  the  30th  March,  1865,  Solomon  Fox  appeared  and 
defended  for  the  whole  of  the  land  in  the  declaration 
mentioned. 

The  plaintiff,  in  her  notice  of  title,  claimed  possession  of 
the  land  by  virtue  of  a  lease,  by  deed,  made  by  John  Snider 
to  her  for  life,  as  the  wife  of  Henry  Nolan,  the  said  Snider 
then  being  the  patentee  of  the  crown. 

The  defendant,  besides  denying  the  claimant's  title,  as- 
serted title  in  himself,  as  the  grantee  of  Henry  Nolan,  who 
claimed  the  land  and  premises  in  question  by  length  of 
possession. 

The  cause  was  taken  down  to  trial  at  the  last  Spring 
Assizes  for  the  county  of  Essex,  before  Mr.  Justice  John 
"Wilson,  when  a  verdict  was  rendered  for  the  plaintiff. 

It  was  admitted  that  John  Snider  was  the  patentee  of  the 
lot  of  land,  the  whole  two  hundred  acres,  part  of  which 
was  in  dispute. 

The  deed  or  lease  from  Snider  to  plaintiff  was  admitted. 
Those  parts  of  the  instrument  necessary  to  be  referred  to 
were  in  substance  as  follows  : 

"  This  indenture,  made  at  Colchester,  in  the  county  of 
Essex,  province  of  Upper  Canada,  this  27th  day  of  March, 
A.D.  1824,  between  John  Snider,  of  Colchester,  yeoman, 
of  the  one  part,  and  Hannah  Snider,  wife  of  Henry  Nolan, 
of  the  same  place,  of  the  other  part :  "Witnesseth,  that  the 
said  John  Snider,  for  and  in  consideration  of  the  yearly 
rent  of  one  peck  of  corn  hereinafter  mentioned  and  con- 
tained, which,  on  the  part  and  behalf  of  her  the  said 
Hannah  Snider,  her  executors,  administrators,  and  assigns, 
are  or  ought  to  be  paid,  kept,  done  and  performed,  hath 
demised,  granted,  and  let,  and  by  these  presents  doth  de- 
mise, grant,  and  let  unto  the  said  Hannah  Snider,  her 
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executors,  administrators,  and  assigns,  all  that  lot  or  parcel 
of  land  commonly  known  by  part  of  lot  number  forty-one, 
containing  fifty  acres,  butted  and  bounded  as  follows,  that 
is  to  say,  commencing  in  front  in  the  rear  of  one  hundred 
.and  fifty  acres  of  said  lot;  at  the  south  east  angle ;  then 
north  forty-three  chains  seventy-five  links ;  then  west  eleven 
chains  forty-six  links,  more  or  less,  to  the  limit  between  lots 
numbers  forty-one  and  forty-two;  then  south  forty-three 
chains  seventy-five  links,  more  or  less,  to  the  said  rear  to 
the  place  of  beginning :  To  have  and  to  hold  the  said  parcel 
or  tract  of  land  *  *  "*  with  the  appurtenances,  unto 
the  said  Hannah  Snider,  her  executors,  administrators,  and 
assigns,  from  the  thirtieth  day  of  the  present  month  of 
March  until  the  day  of  her  decease ;  after  that  to  her  hus- 
band, Henry  Nolan,  if  he  should  survive  her,  to  the  day  of 
his  death :  yielding  and  paying  therefore  yearly  one  peck 
of  corn,  commencing  one  year  after  this  date." 

Then  followed  a .  covenant  by  Hannah  Snider,  that  she 
would  pay  the  rent  yearly  according  to  the  lease,  and  that 
no  other  person  or  persons  should  at  any  time  have  permis- 
sion from  or  under  her  to  rent  the  said  premises. 

"  In  witness  whereof  the  parties  thereto  set  their  hands 
and  seals,  at  Colchester,  in  the  county  of  Essex,  the  day  and 
year  first  above  written." 

The  instrument  was  registered  in  the  registry  office  of 
the  county  of  Essex. 

The  death  of  Henry  Nolan  was  proved  to  have  occurred 
in  April,  1864.  It  was  also  proved  that  John  Snider  re- 
sided on  the  lot  to  about  February,  1826,  when  he  exchanged 
the  front  150  acres  with  one  Fox,  his  grandson,  for  another 
lot.  Before  this  he  had  made  the  lease  to  plaintiff,  and 
Nolan  was  then  living  on  the  lot.  There  was  evidence  to 
go  to  the  jury  of  conversations  between  Nolan  and  John 
Snider,  from  which  it  could  reasonably  be  inferred  that 
Nolan  was  occupying  the  land  under  the  instrument  that 
Snider  had  given ;  though  the  witness  at  one  time  used 
the  word  "  lease,"  and  afterwards  was  not  certain  that 
that  word  was  used  by  Nolan.  When  intoxicated,  Nolan 
frequently  threatened  to  sell  his  right  to  the  lot.  Snider  had 
said  that  he  gave  him  the  lease  to  try  to  settle  him,  but  he 
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was  worse  now  than  before.  It  was  when  he  was  threaten- 
ing to  sell  his  right  to.  the  lot  these  conversations  occurred. 
The  witness  said  he  (Nolan)  had  no  right  to  the  lot  but  the 
the  lease.  Another  witness,  who  had  taken  a  lease  from 
Nolan  of  the  land,  said  he  (Nolan)  claimed  it  under  a  le'ase. 
After  the  lease,  Nolan  and  his  wife  lived  on  the  50  acres  as 
man  and  wife,  and  he  voted  at  elections  on  it.  Nolan  had 
no  other  land  there  to  the  knowledge  of  the  witness.  Nolan 
and  his  wife  parted  over  thirty  years  before  the  bringing  of 
the  action. 

For  the  defendant  it  was  objected  : 

1.  There  was  no  assent  of  Nolan  to  the  accepting  of  the 
lease. 

2.  No  livery  of  seisin  shewn. 

3.  No  evidence  that  Nolan  entered  under  the  lease ;  the 
evidence  being  that,  if  he  entered  under  any  lease,  it  was  a 
lease  to  himself. 

4.  No  evidence  of  lease  applicable  to  the  land  in  question. 

5.  The  lease  did  not  describe  the  land. 

6.  Evidence  to  supply  the  want  of  descriptions  should  not 
have  been  received. 

7.  The  evidence  given  did  not  shew  the  description  suf- 
ficiently certain  to  make  the  deed  good. 

8.  No  demand  of  possession  before  action  brought. 

9.  No  evidence  of  any  payment  of  rent  to  Snider  or  his 
heirs. 

10.  The  wife  was  incapable  of  taking  a  lease. 

Leave  was  given  to  the  defendant  to  move  to  enter  a  non- 
suit on  any  of  these  grounds. 

The  deed  from  Nolan  to  plaintiff  was  admitted. 

The  learned  judge  left  it  to  the  jury  to  say :  1.  Whether 
Nolan  went  into  possession  under  this  lease.  2.  Whether 
the  land  in  question  was  the  land  understood  to  be  leased 
to  Nolan's  wife,  and  if  so,  to  find  for  plaintiff.  But  if  Nolan 
held  the  land  in  his  own  right  for  21  years,  and  not  under 
the  lease,  then  to  find  for  defendant.  He  told  the  jury 
they  might  presume  the  rent  was  paid  until  the  contrary 
appeared.    This  was  objected  to. 

He  told  the  jury  that  parol  evidence  was  admissible  to. 
prove  what  land  was  intended  to  be  demised,  which  could 
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not  be  done  in  the  case  of  a  conveyance.  This,  also,  was. 
objected  to  ;  and  it  was  urged  that  if  the  instrument  created 
a  freehold,  it  was  a  conveyance  of  land,  and  the  land  was 
not  sufficiently  described. 

Neither  plaintiff's  nor  defendant's  counsel  made  a  point 
that  the  habendum  was  to  hold  from  the  30th  of  March, 
while  the  instrument  was  dated  the  27th  of  March. 

The  jury  found  a  verdict  for  the  plaintiff. 

In  Easter  Term  last,  J.  O'Connor  obtained  a  rule  nisi  to 
enter  a  nonsuit,  pursuant  to  leave  reserved,  and  on  the 
objections  taken  at  the  trial ;  and  on  the  further  ground 
that  the  deed,  under  which  the  plaintiff  claimed,  was  void, 
because  it  was  to  operate  in  futuro  /  or  why  a  new  trial 
should  not  be  had,  costs  to  abide  the  event,  the  verdict 
being  contrary  to  law  and  evidence  and  the  weight  of  evi- 
dence, on  the  following  grounds  : 

1.  A  title  by  length  of  possession  was  clearly  shewn  in 
defendant  and  Nolan,  his  grantor. 

2.  That  Nolan  was  not  a  party  to  the  deed  from  Snider 
to  plaintiff:  he  never  affirmed  the  same  or  assented  thereto, 
nor  had  any  knowledge  thereof. 

3.  It  was  not  shewn  that  Nolan  entered  under  the  deed  ; 
on  the  contrary,  he  claimed  and  held  in  his  own  right. 

4.  The  deed  was  void :  1.  Because  it  was  uncertain  for 
want  of  a  valid  description  of  the  property  intended  to  be 
conveyed.  2.  Because  it  was  made  to  commence  in  futuro. 
3.  Because  it  was  not  perfected  by  livery  of  seisin. 

5.  And  for  misdirection  of  the  learned  judge,  in  leaving 
it  to  the  jury  to  say :  1.  Whether  Nolan  had  entered  under 
the  deed  or  not.  2.  Whether  the  land  in  question  was  not 
the  land  comprised  in  the  deed ;  and,  3.  For  telling  them 
that  payment  of  rent  should  be  presumed  until  non-payment 
was  proved  ;  and  for  saying  to  the  jury  that  the  description 
of  property  in  a  lease,  alluding  to  the  instrument  under 
which  the  plaintiff  claimed,  need  not  be  as  accurate  as  in 
a  deed ;  and  for  the  reception  of  improper  evidence,  viz., 
evidence  to  supply  the  defect  in  the  description  of  the 
property  contained  in  the  deed. 

40  n.  s. — VOL.  I. 
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The  rule  was  enlarged  until  the  present  term,  when 
J.  G.  Scott  shewed  cause. — The  instrument,  on  the  face 
of  it,  is  made  in  the  township  of  Colchester.  Lot  No.  41 
is  referred  to,  and  the  reasonable  intendment  is,  that  it  is  in 
the  township  of  Colchester,  particularly  as  the  grantor  is 
described  of  that  township.  The  parol  evidence  was  merely 
to  shew  that  the  lot  set  out  in  the  summons  was  the  Lot  41 
in  Colchester,  and  that  Snider  resided  on  and  owned  it  at 
that  time.  The  rule  of  law  is  to  make  the  deed  operative 
if  possible,  and  not  to  hold  it  bad,  if  that  can  be  avoided  : 
Cruise's  Digest,  vol.  iv.  p.  255,  sec.  60,  "  deed ;"  Hutching 
v.  Scott,  2I.&  W.  809  ;  Goodtitle  v.  Southern,  1M.&S. 
299;  Beaumont  v.  Field,  1  B.  &  Aid.  247 ;  Bordman  v. 
Eeed  &  Ford,  6  Peters,  328 ;  Woodfall's  Landlord  and 
Tenant,  last  ed.  84 ;  Doe  Freehand  v.  Burt,  1  T.  K.  701  ; 
Doe  Lowry  v.  Grant,  7  U.  C.  125 ;  Jacob's  Law  Die. 
"  Gift."  Possession  is  evidence  of  livery,  Crabbe's  Law  of 
Real  Property  :  sec.  375. 

Nolan,  having  entered  under  the  deed,  could  not,  nor 
can  defendant  under  him,  take  exception  to  its  operating  as 
a  deed.  The  deed  would  only  operate  from  the  delivery, 
and  it  is  not  shewn  when  it  was  delivered.  The  jury  may 
presume  it  was  not  delivered  until  after  the  day  of  the 
habendum. 

No  demand  of  possession  was  necessary,  for  the  estate 
the  defendant  acquired  under  the  deed  from  Nolan  had 
expired. 

As  to  the  possession  by  Nolan  and  defendant,  it  is  con- 
sistent with  the  deed,  and  cannot  in  any  event  operate  to 
the  prejudice  of  the  plaintiff,  she  being  under  coverture. 

(J  Connor,  contra. — There  was  no  evidence  connecting 
Nolan  with  the  deed.  It  must  operate  as  a  feoffment,  and 
there  was  no  evidence  of  livery  of  seisin  under  it.  The 
mere  fact  of  Nolan  being  in  possession  is  not  evidence  of 
livery:  Doe  Walker  v.  Marquis  of  Cleveland,  9  B.  & 
C.  864. 

The  deed  is  inoperative  and  void,  because  the  habendum 
makes  the  estate  commence  on  a  day  after  its  date,  creating 
a  freehold  estate  infuturo,  which  is  void.  The  day  of  the 
date,  in  the  absence  of  evidence  to  the  contrary,  will  be 
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presumed  to  be  the  day  of  the  delivery  of  the  deed :  Cruise's 
Digest,  vol.  i.  369. 

Then  as  to  the  description  of  the  land,  there  is  nothing 
in  the  deed  to  shew  where  lot  No.  41  is.  The  ambiguity  is 
patent,  and  cannot  be  supplied  by  averments  or  evidence. 
It  is  not  even  described  as  his  lot :  4  Cruise,  ch.  20,  sec.  33 ; 
Shepherd's  Touchstone,  250  ;  Sanderson  v.  Piper,  5  Bing. 
K  C.  425 ;  Osborn  v.  Wise,  7  C.  &  p.  761 ;  Tay.  Ev.  under 
the  head  of  "Ambiguities;"  2  Starkie,  Am.  ed.  755; 
Wharton's  Law  Lexicon,  42. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

Taking  the  grounds  on  which  the  nonsuit  was  first  moved. 
As  to  the  first  objection. — It  was  not  necessary  to  shew  an 
assent  of  Nolan  to  the  deed,  if  in  other  respects  good  and 
operative ;  for  by  it  the  estate  passed  to  his  wife,  and  unless 
he  did  some  act  to  disavow  it,  he  and  she  would  be  seised 
in  right  of  his  wife  of  her  estate. 

As  to  the  second  ground. — Possession  is  evidence  of 
seisin ;  and  when  there  was  evidence  of  such  possession  ac- 
companying and  following  the  deed  for  over  thirty  years, 
the  jury  might  well  presume  the  seisin.  In  Doe  Wilkes  v. 
Marquis  of  Cleveland,  referred  to  by  Mr.  O'Connor, 
Littledale,  J.,  in  giving  judgment,  says  that  no  possession 
short  of  twenty  years  was  sufficient  to  warrant  the  jury  in 
presuming  the  fact  of  livery  in  that  case.  Here,  where  the 
other  facts  of  the  case  would  be  more  in  favour  of  a  pre- 
sumption of  the  seisin  than  in  the  case  referred  to,  the 
finding  of  the  jury  can  be  sustained. 

In  the  Touchstone,  at  page  249,  it  is  laid  down  that  after 
lapse  of  time  grants  may  be  good,  notwithstanding  absence 
of  evidence  of  livery,  &c,  for  from  possession,  &c,  livery, 
&c,  will  be  presumed. 
.  As  to  the  third  objection. — There  was  evidence  to  go  to 
the  jury  that  Nolan  entered  under  the  lease,  and  we  think 
the  finding  of  the  jury  on  that  point  right. 

The  fourth  and  fifth  objections  will  be  considered  more 
at  length  hereafter,  in  discussing  the  other  grounds  of  the 
rule. 
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As  to  the  sixth  objection. — We  fail  to  see  any  evidence 
that  was  not  properly  received.  The  surrounding  facts  at 
the  time  the  lease  or  deed  was  executed  were  properly  given 
in  evidence  in  order  to  interpret  it,  and  we  can  see  no 
other  evidence  that  we  can  say  was  improperly  admitted. 

The  seventh  objection  will  be  considered  with  the  fourth 
and  fifth. 

As  to  the  eighth  objection. — No  demand  of  possession 
was  necessary,  if  the  estate  of  defendant  was  terminated  by 
the  death  of  plaintiff's  husband. 

As  to  the  ninth  objection. — The  payment  of  rent  is  a 
matter  of  no  consequence  further  than  shewing  that  Nolan 
was  in  under  the  lease,  and  that  was  shewn  by  sufficient 
evidence  aliunde.  It  is  not  Snider  or  his  heirs  that  are 
claiming,  but  the  wife  of  Nolan,  who  claims  the  estate 
vested  in  her  by  the  deed  of  her  father,  which  her  husband 
granted  to  the  defendant,  and  which  he  properly  held  until 
the  husband's  death,  but  cannot  hold  any  longer. 

As  to  the  tenth  objection. — There  was  no  authority  cited 
to  shew  that  the  wife  could  not  take  the  estate  conveyed  by 
the  lease ;  and,  in  the  absence  of  authority  to  the  contrary, 
we  see  no  reason  why  the  estate  should  not  vest  in  her. 

As  to  the  grounds  taken  in  the  rule  nisi  for  a  new  trial. 

The  possession  of  Nolan  was  under  the  life  estate  granted 
to  his  wife,  and  the  twenty  years  possession  in  him  was 
quite  consistent  with  the  grant  to  the  wife,  as  the  husband, 
by  operation  of  law,  was  seised  with  the  wife.  "When  he 
made  the  grant  to  the  defendant  he  conveyed  an  estate  for 
his  own  life,  if  his  wife  should  so  long  live ;  but  as  he  is 
now  dead, .  the  right  to  possession  reverts  to  the  wife. 
Jumpsen  v  JRitcker,  (13  Simons  327),  shews  that  if  the  wife 
had  been  out  of  possession  forty  years,  her  right  would 
revive  on  the  death  of  the  husband  after  he  had  granted 
the  estate,  she  being  under  the  disability  of  coverture. 

As  to  the  second  objection,  it  was  not  necessary  that 
Nolan  should  be  a  party  to  the  deed,  nor  was  it  necessary 
to  shew  an  express  assent  thereto  or  affirmation  thereof ; 
but  there  was  evidence  from  which  the  jury  might  infer 
that  he  had  notice  of  the  deed,  and  there  was  no  evidence 
that  he  repudiated  it. 
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As  to  the  third  objection,  there  was  evidence  to  go  to  the 
jury  on  this  point,  and  we  cannot  say  as  to  it  their  finding 
is  wrong. 

The  fourth  ground  for  new  trial  will  be  considered  here- 
after, except  that  part  which  contends  the  deed  is  void  for 
want  of  livery ;  that  point  has  been  already  disposed  of,  as 
we  are  of  opinion  there  was  evidence  by  possession,  &c, 
to  go  to  the  jury  of  livery,  &c. 

The  further  ground  of  nonsuit  taken  in  the  rule,  that 
the  deed,  under  which  the  plaintiff  claimed,  was  void  be- 
cause it  was  to  operate  in  futuro  /  this  not  having  been 
taken  at  the  trial,  cannot  now  be  allowed,  for  no  leave  was 
given  to  move  on  that  ground. 

The  more  difficult  question  raised  at  the  trial  remains  to 
be  considered.  It  is  raised  in  various  forms  in  the  4th,  5th 
and  7th  grounds  of  nonsuit,  and  in  the  fourth  ground  in 
that  part  of  the  rule  which  relates  to  a  new  trial. 

It  is,  whether  the  land  is  described  with  sufficient  cer- 
tainty in  the  deed,  or  whether  the  deed  is  void  in  conse- 
quence of  the  want  of  such  description.  In  Shepherd's 
Touchstone,  250,  it  is  laid  down  :  "If  one  grant  land  mean- 
ing and  professedly  aiming  to  grant  some  lands  in  particular, 
and  say  not  in  what  parish,  or  county,  or  village,  it  doth 
lie ;  yet  if  there  be  any  other  matter  to  describe  it,  it  seems 
the  grant  is  good,  and  it  may  be  averred  and  consequently 
proved  where  it  lieth.  But  if  there  be  no  circumstantial 
matter  in  the  grant  to  denote  and  cypher  out  where  it  doth 
lie,  it  seems  the  grant  is  void  for  uncertainty.  If  there  be 
tenant  for  life  of  three  houses  and  four  acres  of  land,  and  he 
in  reversion  grant  the  reversion  of  the  two  houses  and  of 
two  of  the  acres  of  this  land,  this  is  a  good  grant  and  hath 
sufficient  certainty  in  it  to  be  rendered  complete  by  election ; 
but  election  must  be  made  in  the  lifetime  of  the  grantor  and 
of  the  grantee." 

The  modern  doctrine  in  interpreting  the  meaning  of  a 
grant  or  other  instrument,  is  to  ascertain  the  surrounding 
facts  at  the  time  the  same  was  made.  "We  learn  from  the 
evidence  that  John  Snider  was  a  resident  of  the  township  of 
Colchester,  in  the  county  of  Essex ;  that  he  resided  on  lot 
number  forty-one,  in  the  first  concession  of  that  township ; 
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and  whilst  he  so  resided  there,  he  granted  to  Hannah  Snider 
all  that  lot  or  parcel  of  land  commonly  known  by  part  of 
lot  number  forty-one,  containing  fifty  acres,  butted  and 
bounded  as  follows,  (the  boundaries  in  the  deed  would  cor- 
respond with  the  fifty  acres  off  the  rear  of  the  lot  on  which 
he  lived),  Looking  at  these  facts,  does  he  by  the  deed  grant 
part  of  the  lot  on  which  he  resided?  Suppose  the  descrip- 
tion in  the  grant  had  been,  "  all  that  part  of  my  lot  commonly 
known  as  number  forty-one,  containing  fifty  acres,  butted 
and  bounded  as  follows,"  (then  giving  the  description) ;  with 
evidence  that  he  owned  the  lot  forty-one  in  question,  and  no 
evidence  or  probability  that  he  did  own  any  other  lot  forty^ 
one,  would  there  not  be  reasonable  certainty  as  to  what  he 
intended  to  grant  ?  And  if,  immediately  after  the  grant,  the 
grantee,  with  the  grantor's  assent,  went  into  possession  and 
enjoyed  it  up  to  the  time  of  their  respective  deaths  without 
opposition,  would  not  this  be  considered  a  good  grant  against 
the  heirs  of  the  grantor?  Are  not  the  words  in  the  grant, 
with  the  surrounding  facts,  and  what  immediately  followed 
after  it,  sufficient  to  fix  with  reasonable  certainty  that  the 
land  sued  for  passed  by  the  grant?  Though  not  free  from 
doubt,  I  think  we  may  so  hold.  Many  of  the  authorities  on 
this  subject  are  collected  in  Taylor  on  Evidence,  in  the  notes 
under  the  head  of  "  Falsa  demonstratio  non  nooetP 

As  to  the  alleged  misdirection  complained  of,  in  telling 
the  jury  that  parol  evidence  might  be  given  to  show  what 
was  intended  to  be  demised  in  the  lease,  which  could  not  be 
given  in  relation  to  a  deed,  and  leaving  it  to  the  jury  to  say 
if  the  land  to  be  recovered  in  this  action  was  that  covered 
by  the  deed,  we  fail  to  see  how  the  matter  complained  of 
could  prejudice  the  defendant ;  for  in  our  view  the  evidence 
given  on  the  trial  was  properly  received,  and,  taking  it  in 
connection  with  the  instrument  produced,  we  think  the  deed 
covers  the  land  in  dispute. 

As  to  the  question  of  the  conveyance  to  the  plaintiff  being 
void  because  it  creates  a  freehold  estate,  which,  apparently, 
begins  to  operate  infuturo.  In  page  251  of  the  Touchstone 
it  is  laid  down :  "  So  if  one  grant  anything  that  doth  lie  in 
livery  or  in  grant,  and  that  is  in  esse  at  the  time  of  the  grant, 
in  fee  simple,  fee  tail,  or  for  life,  and  the  estate  is  to  begin 
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at  a  day  to  come,  this,  for  the  most  part,  is  void.  Howbeit 
in  some  cases  the  liver y  of  seisin,  if  made  after  the  day,  or 
the  delivery  of  the  deed  of  grant  after  the  day,  will  help  it." 

"  If  A.  by  deed  give  land  to  B.,  to  have  and  to  hold  after 
the  death  of  A. "to  B.  and  his  heirs,  this  is  a  void  grant  by 
deed ;  and  therefore,  if  upon  this  deed  livery  of  seisin  be 
made  before  the  day  by  the  party  himself,  or  at  or  after  the 
day  by  his  attorney  secundum  formam  et  effectum  chartce, 
the  livery  is  void  also,  for  it  cannot  enure  so ;  that  is,  an 
estate  in  freehold  cannot  be  granted  to  commence  in  future-. 
And  yet  if  a  lease  be  made  for  life  to  begin  in  future-,  and 
at,  or  after  the  day  come,  the  lessor  himself  in  person  doth 
make  livery  of  seisin  secundum  formam  chartce,  in  this 
case  the  lease,  perhaps,  may  become  good  by  this  livery  of 
seisin.  It  has  been  supposed  that  the  attorney  could  not  by 
delaying  livery  make  that  grant  good  which  would,  if  livery 
had  been  made  at  the  time,  have  been  void.  If  he  had 
authority  to  make  livery  at  or  after  the  day,  the  livery  would 
be  good ;  and  now  a  letter  of  attorney  to  make  livery  of 
seisin,  according  to  the  form  and  effect  of  the  deed,  would 
warrant  and  support  a  livery  after  the  day  appointed  for  the 
commencement  of  the  estate  :"  Touchstone,  p.  219.  So  in 
Crabbe's  Law  of  Real  Property,  sec.  751 :  "  If  the  habendum 
in  a  lease  for  lives  is  from  the  day  of  the  date,  the  lease  is 
void,  for  it  is  a  freehold  to  commence  infuturo  /  but  if 
there  is  power  for  lessor's  attorney  to  take  possession  and 
deliver  seisin,  which  is  accordingly  done,  it  is  good;  for 
till  seisin  delivered  the  freehold  shall  be  considered  as  still 
continuing  in  the  lessor." 

These  authorities  shew,  then,  that  though  the  instrument 
under  which  the  plaintiff  claimed  might,  if  executed  on  the 
day  it  bears  date,  and  livery  of  seisin  given  on  the  same 
day,  be  void ;  yet,  if  it  was  not  executed  until  after  the 
day  it  was  .to  begin  to  operate,  or  if  livery  was  not  de- 
livered until  after  that  day,  then  it  would  be  good. 

If  the  defendant  had  raised  the  objection  now  taken  at 
the  trial,  we  do  not  know  but  the  plaintiff  might  have  met 
it  by  proving  that  the  deed  was  not  actually  delivered  until 
after  the  day  it  was  to  begin  to  operate,  or  that  livery  of 
seisin  had  not  been  delivered  under  it  until  after  that  day  ; 
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and  under  the  peculiar  facts  of  this  case  I  am  by  no  mean 
certain,  that  it  would  have  been  improper  for  the  learned 
judge  to  have  asked  the  jury  whether  they  would  not  have 
presumed  one  or  both  of  these  propositions  in  favour  of  the 
plaintiff. 

In  this  view  of  the  case,  the  omission,  to  raise  the  ques- 
tion by  the  defendant  at  the  trial  becomes  of  more  im- 
portance than  simply  not  complying  with  a  mere  rule  of 
practice,  and  should  induce  the  court  to  have  less  hesita- 
tion in  refusing  to  allow  the  defendant  to  have  the  same 
advantage  from  this  point  as  if  it  had  been  raised  at  the 
proper  time. 

From  the  report  of  the  case  by  the  learned  judge  and 
from  the  evidence  it  appears,  that  over  forty  years  ago  the 
father  of  the  present  plaintiff,  with  the  view  of  making 
some  provision  for  his  -daughter,  who  had  married  a  man  of 
unsteady  habits,  gave  her  the  conveyance  of  the  estate  for 
life  in  the  fifty  acres  of  land  now  in  dispute  between  the 
parties. 

Her  husband,  after  residing  on  the  place  for  a  short  time, 
seems  to  have  separated  from  her  ;  and  instead  of  this  pro- 
perty being  applied  to  the  support  of  the  daughter  of  the 
former  owner,  she  lived  in  the  neighbourhood  for  the  last 
thirty  years,  dependent  more  or  less  on  the  charities  of  those 
who  were  acquainted  with  her,  having  none  of  the  comforts 
of  the  home  which  her  father  hoped  he  had  provided  for 
her.  The  worthless  husband  seems  to  have  leased  the  lot, 
from  time  to  time,  using  the  rent  fpr  his  own  purposes,  and 
leaving  his  wife  without  the  means  of  support.  This  state 
of  things  continued  until  1856,  when  he  sold  the  land  to 
the  defendant. 

There  is  no  reason  to  suppose  that  the  defendant  was 
ignorant  of  the  state  of  the  title  when  he  purchased  the 
land.  The  instrument  itself  was  registered  m  extenso  in 
the  registry  office  of  the  county,  and  thus  the  defendant  had 
the  means  of  learning  all  about  it.  From  this  instrument 
he  must  have  been  aware  that  the  property  came  from  the 
father  of  the  plaintiff,  and  was  given  to  her  for  life.  There 
is  no  reason  to  doubt  that  he  must  have  known  that  Nolan 
had  abandoned  his  wife,  and  had  left  her  without  the  means 
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of  support.  Under  these  circumstances,  without  in  any  way, 
as  far  as  we  can  see,  obtaining  the  consent  of  the  wife,  he 
purchased  the  right  to  enjoy  her  estate  from  her  improvident 
husband.  He  has  enjoyed  that  estate  during  the  life  of  that 
husband,  and  his  legal  right  to  do  so  is  not  disputed  ;  but 
to  claim  that  he  has  now  the  right  to  hold  the  estate  as  his 
own,  and  add  to  the  wrongs  this  unfortunate  woman  has 
suffered  for  the  last  quarter  of  a  century  or  more,  by  depri- 
ving her  of  that  which,  now  that  her  husband  is  dead,  ought 
by  every  consideration  of  justice  to  be  hers,  he  should  be 
able  to  establish  a  very  clear  case. 

Certainly  the  facts  as  presented  to  us  do  not  shew  that 
the  pretensions  of  this  defendant  to  hold  this  land  are  based 
on  any  very  broad  principles  of  justice  and  right,  nor  do 
they  impress  us  as  being  of  a  class  to  induce  us  to  relax  any 
of  the  rules  of  law  or  practice  in  his  favour. 

The  judgment  in  this  case  binds  no  right :  the  defendant, 
if  he  thinks  he  can  make  out  a  better  case  than  was  presen- 
ted for  him  at  the  last  trial,  can  bring  an  action  to  recover 
the  land,  when  the  question  on  which  we  are  now  asked  to 
decide  in  his  favour,  that  has  not  been  properly  brought 
before  us  for  discussion,  can  be  raised  in  a  proper  form  and 
decided. 

His  claim  is  one  of  strict  legal  right,  and  must  be  presen- 
ted to  us  so  that  we  can  decide  it  on  its  strict  legal  merits, 
and  we  cannot  be  expected  to  relax  any  of  the  established 
rules  of  practice  to  favour  a  claim  like  this. 

The  rule  moved  by  defendant  must  be  discharged. 

Rule  discharged. 
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Leatheeman  et  al.  v.  Trow. 

Aliens—Con.  Stats.  C.  ch.  8,  sec  9—9  Geo.  IV.  ch.  21. 

A.,  an  alien,  born  in  the  United  States,  received  a  patent  for  land  here  in 

1826,  and,in  the  same  year  went  back  to  the  States,  where  he  died  in  1855. 

Some  of  his  children  were  born  in  the  States,  some  here;  but  they  all 

lived  there,  and  they  all  brought  ejectment. 
Quaere — Whether  those  who  were  aliens  could  recover  under  Con.  Stats.  C. 

ch.  8,  sec.  9.    Semble,  that  they  could,  for  that  that  clause  is  not  confined  to 

aliens  resident  here. 
Quaere — "Whether  under  9  Geo.  IV.  ch.  21,  A.  having  obtained  a  patent  from 

the  Crown,  would  be  entitled  to  the  benefits  of  that  act,  without  proof 

that  he  had  taken  the  oath  of  allegiance. 

This  was  an  action  of  ejectment  to  recover  the  west  half 
of  lot  No.  33,  in  the  13th  concession  of  East  Zorra,  in  the 
county  of  Oxford,  except  the  sonth-west  six  acres,  sold  by 
James  Carroll,  Esq.,  sheriff  of  the  county  of  Oxford,  to 
Thomas  C.  Street,  Esq.,  for  taxes. 

The  summons  was  tested  the  16th  of  January,  1865. 

On  the  6th  of  February,  1865,  James  Trow  appeared  to 
the  writ,  and  defended  for  the  whole  of  the  land  mentioned 
in  the  writ. 

The  plaintiffs  claimed  title  to  the  land  as  heirs  and 
heiresses-at-law  of  the  late  Jacob  Wideman,  deceased,  who 
was  the  original  patentee  of  the  crown. 

The  defendant,  besides  denying  the  title  of  the  plaintiffs 
or  of  either  of  them,  asserted  title  in  himself,  by  virtue  of 
a  deed  of  conveyance  from  one  Young  to  himself. 

The  cause  was  taken  down  to  trial  at  the  last  Spring 
Assizes  for  the  county  of  Oxford,  held  before  Mr.  Justice 
Hagarty. 

The  plaintiffs  put  in  an  exemplification  of  the  govern- 
ment patent  of  the  lot  in  question  to  Jacob  Wideman  the 
younger,  of  the  township  of  Whitchurch,  in  the  county  of 
York,  in  the  Home  District,  yeoman,  dated  on  the  20th 
June,  1826.  It  appeared  to  have  been  granted  under  an 
order  in  council  of  13th  September,  1819,  with  patent  and 
survey  fees  paid,  and  settlement  duties  performed. 

Anna  Wideman,  the  widow  of  Jacob  Wideman,  proved 
that  she  and  her  husband  were  both  born  in  the  United 
States,  but  were  partly  brought  up  in  Canada.  She  was 
born  in  Pennsylvania,  in  1791,  and  he  was  three  years  older 
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than  she.  They  were  married  at  Newmarket,  in  1811,  and 
seven  of  the  plaintiffs,  whom  she  named,  were  born  in 
Upper  Canada.  He  got  men  to  do  the  settlement  duty 
on  the  lot,  and  paid  them  for  it  in  cattle.  In  1826  he 
went  to  Ohio  to  live,  and  he  resided  there  until  the  time  of 
his  death  in  1855,  having  never  returned  to  Canada  in  the 
interval.  She  was  not  aware  that  her  husband  had  ever 
taken  the  oath  of  allegiance  in  Canada :  she  did  not  re- 
member his  getting  a  patent  for  the  lot.  The  plaintiffs  all 
resided  in  Ohio ;  and  until  lately  the  family  never  tried  to 
get  possession  of  the  lot. 

A  gentleman  of  the  bar,  on  behalf  of  the  defendant, 
objected  that  four  of  the  plaintiffs  were  born  abroad  and 
were  aliens. 

There  was  a  verdict  for  the  plaintiffs,  with  some  reserva- 
tion, if  the  court  should  think  that  the  plaintiffs  born  abroad 
could  not  inherit  by  reason  of  their  alienage. 

In  Easter  Term  last,  A.  Crooks,  Q.O.,  obtained  a  rule 
nisi  to  enter  a  nonsuit,  or  verdict  for  the  defendant,  pur- 
suant to  leave  reserved,  upon  the  grounds  that  the  plaintiffs, 
who  claimed  title  to  the  premises  in  question  as  heirs-at-law 
of  Jacob  Wideman,  inherited  no  estate  in  the  land,  inas- 
much as  the  said  Jacob  Wideman  was  an  alien,  and  not  a 
naturalized  British  subject  at  the  time  of  his  death;  and 
also  because  such,  if  any,  of  the  plaintiffs  as  were  heirs- 
at-law  of  the  said  Jacob  Wideman,  were  also  themselves 
aliens  and  incapable  of  inheriting. 

The  rule  was  enlarged  until  the  present  term,  when 

J,  A.  Boyd,  for  plaintiffs,  shewed  cause,  taking  very 
broad  ground,  that  the  doctrine  of  the  English  law  did  not 
apply  to  this  colony,  unless  expressly  introduced  here  by 
statute  ;  that  although  the  English  law  of  alienage,  as 
between  subjects,  might  be  in  force  by  virtue  of  provincial 
statute  32  Geo.  III.  ch.  1,  yet  it  was  evident  from  the  pro- 
vincial statutes  passed  in  relation  to  crown  grants  of  wild 
lands,  that  the  English  rule,  as  to  a  grant  of  lands  by  the 
crown  to  an  alien  being  void,  was  not  by  that  statute  in- 
troduced, and  that,  therefore,  the  plaintiffs'  father  could 
take,  and  they  could  inherit  notwithstanding  the  alienage 
of  the  father. 
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That  this  case  raised  a  different  point  from  that  decided 
in  many  of  the  cases  in  our  own  courts ;  for  the  grant  here 
was  direct  from  the  crown  to  the  alien ;  and  if  the  estate 
passed  from  the  crown,  it  would  at  all  events  descend  to 
such  of  the  grantee's  children  as  were  subjects ;  that  an 
alien  might  take,  if  the  purchase  was  made  with  the  king's 
license,  and  the  grant  being  made  by  the  king,  it  must 
have  been  by  his  license;  that  under  any  circumstances 
plaintiffs'  ancestor  would  be  considered  a  British  subject 
under  the  provisions  of  provincial  statute  of  George  IY, 
he  having  obtained  a  grant  of  land  from  the  crown,  and  it 
would  be  presumed  he  had  taken  the  oath  of  allegiance. 

He  cited  the  following  authorities  :  Co.  Lit.  bk.  i.  cap.  1, 
sec.  1,  2  b,  Butler  &  Hargrave's  notes,  note  4 ;  14  Henry  IY. 
20 ;  Chitty's  Blackstone,  vol.  ii.  bk.  ii.  pp  249,  293  ;  Co.  Lit. 
31  I,  note  9 ;  Imp.  Stats.  12  &  13  Wm.  III.  cap.*2  ;  13  Geo.  II. 
cap.  7 ;  2  Geo.  III.  cap.  25 ;  13  Geo.  III.  cap.  25  ;  Prov. 
Stat.  4  &  5  Yic.  cap.  100 ;  Goodell  v.  Jackson,  20  Johnson, 
694  (in  Error) ;  Williams  v.  Lee,  2  II.  C.  C.  P.  185  ;  Doe  d. 
Parle  v.  Henderson,  7  IT.  C.  Q.  B.  S.  190  ;  Doe  d.  Ray  v. 
Hunt,  11  U.  C.  Q.  B.  381,  390 ;  Prov.  Stat.  2  Wm.  IY. 
cap.  7;  Imp.  Stat.  11  &  12  Wm.  III.  cap.  6 ;  12  Yic.  cap. 
197,  sec.  12 ;  Con.  Stat.  C.  cap.  8,  sec.  9 ;  Irwin  v.  McBride, 
23  IT.  C.  Q.  B.  570;  Doe  d.  O'Connor  v.  Moloney,  9  IT.  C. 
Q.  B.  252 ;  Murray  v.  Heron,  7  Grant,  179 ;  Bobertson's 
Digest,  L.  C.  K.  22,  23 ;  Corse  v.  Corse,  4  L.  C.  B.  310 ; 
Prov.  Stat.  9  Geo.  IY.  cap.  21 ;  BligMs  Lessees  v.  Rochester, 
7  Wheaton,  535 ;  Doe  d.  Thomas  v.  Acklam,  2  B.  &  C.  779 ; 
Doe  d*  Macfarlane  v.  Lindsay,  Draper,  131,  136 ;  The 
Mayor  of  Lyons  v.  The  East  India  Company,  1  Moore, 
P.  C.  281,  287. 

C.  Robinson,  Q.  C,  contra. — The  statute  of  Geo.  IY.  is 
only  declaratory  of  the  common  law.  Those  who  claim 
under  the  proviso  are  bound  to  shew  that  they  took  the  oath 
of  allegiance,  as  required  by  the  statute,  before  they  can  bring 
themselves  within  it.  The  knowledge  of  the  fact  is  pecu- 
liarly that  of  the  person  who  takes  the  oath,  and  the  statute 
provides  the  mode  of  registering  and  proving  the  oath 
taken.  As  to  12  Yic.  cap.  197,  that  applies  to  aliens  in 
Canada,  and  not  to  aliens  residing  out  of  the  Province: 
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Irwin  v.  McBride,  23  U.  C.  Q.  B.  570 ;  Doe  Robinson  v. 
Clarke,  1  U.  C.  37 ;  Doe  Chandler  v.  Tesseir,  6  TJ.  C.  216 ; 
Wallace  v.  Hewitt,  20  U.  C.  98 ;  Wallace  v.  Anderson, 
10 II.  C.  C.  P.  338 ;  Doe  Richardson  v.  Dickson,  2  TJ.  C.  O.  S. 
300 ;  Doe  Macdonald  v.  Cleveland,  6  TJ.  C.  O.  S.  121. 

Some  of  the  plaintiffs  cannot  inherit  by  reason  of  their 
alienage. 

Bichakds,  C.  J.,  delivered  the  judgment  of  the  court. 

The  only  ground  on  which  leave  was  given  at  the  trial 
to  move  the  court  seems,  from  the  notes  of  the  learned 
judge,  to  have  been  this,  that  some  of  the  plaintiffs  could 
not  recover  by  reason  of  their  alienage.  As  to  the  other 
and  more  important  ground  taken  in  the  rule,  that  the 
plaintiffs  could  not  inherit  from  J acob  Wideman  by  reason 
of  his  alienage,  that  does  not  seem  to  have  been  taken  at 
the  trial  at  all ;  or,  if  taken,  is  not  noted  as  a  ground  of 
nonsuit,  or  on  which  to  enter  a  verdict  for  the  defendant. 
There  does  not  appear  to  have  been  any  objection  to  the 
ruling  of  the  learned  judge  at  the  trial,  if  he  did  so  rule, 
that  the  alienage  of  the  father  was  no  obstacle  to  his  heirs 
inheriting  from  him,  when  the  grant  was  from  the  crown. 
The  defendant  could  not  properly  move  for  misdirection  for 
want  of  exception  to  the  judge's  charge. 

The  defendant  also  filed  an  affidavit  of  the  case  being 
taken  in  his  absence,  &c,  and  his  counsel  was  informed  that 
he  was  at  liberty  to  take  a  rule  on  the  ground  of  merits,  if 
he  thought  proper,  but  he  did  not  do  so. 

On  the  argument  it  was  stated  that  the  plaintiffs  are  now 
prepared  with  evidence  to  shew  that  the  grantee  of  the 
crown  did  take  the  oath  of  allegiance  in  this  province  be- 
fore 1828,  whilst  residing  here,  and  this  would  put  the  case 
beyond  all  doubt. 

The  only  point  properly  before  us  on  this  rule  is  whether 
those  plaintiffs,  who  are  aliens,  can  maintain  their  verdict. 

Con.  Stats,  of  Canada  (cap.  8,  sec.  9)  seems  to  me  to  de- 
declare  the  law  in  their  favour.  It  enacts  that  every  alien 
shall  have  the  same  capacity  to  take,  hold,  possess,  enjoy, 
claim,  recover,  devise,  impart,  and  transmit  real  estate  in 
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all  parts  of  this  province  as  natural  born  or  naturalized 
subjects  of  Her  Majesty,  in  the  same  parts  thereof  respec- 
tively. 

The  proviso  to  the  section  declares  that  it  shall  not  in 
any  manner  affect  any  right  or  title  legally  vested  in  or 
acquired  by  any  person  before  the  23rd  November,  1849. 

There  is  nothing  in  the  statute  limiting  its  operation  to- 
persons  resident  within  the  province,  nor  am  I  aware  of  any 
case  in  our  courts  intimating  that  it  is  so  limited,  except  in 
Doe  (?  Connor  et  al.  v.  Moloney  (9  U.  C.  252). 

The  judgment  of  the  late  chief  justice  of  Upper  Canada, 
(Sir  J.  B.  Eobinson),  nevertheless,  in  Doe  Hay  v.  Hunt, 
seems  to  point  to  a  view  of  the  statute  favourable  to  the 
plaintiffs.  However,  it  is  not  necessary  to  decide  the  ques- 
tion now ;  for  if  the  alien  heirs  cannot  take,  those  who  are 
natural  born  subjects  can,  and  they  are  also  plaintiffs  ;  and  in 
that  view  the  decision  of  the  point  is  of  no  practical  im- 
portance to  the  defendant. 

As  to  the  general  question  of  the  right  of  aliens  to 
take  and  hold  real  estate  in  this  country  without  being 
naturalized,  independent  of  our  acts  of  parliament,  and 
the  general  doctrine  that  the  disability  of  aliens  to  hold 
lands  in  England  arises  from  the  acts  of  the  Imperial  Par- 
liament and  not  at  the  common  law,  I  am  not  prepared, 
against  the  traditions  of  our  own  bar  and  the  decisions  of  our 
own  courts,  to  go  into  these  questions  now,  notwithstand- 
ing Mr.  Boyd's  able  and  learned  argument,  for  they  do  not 
properly  arise  in  this  case ;  and  if  they  did,  I  think  it 
would  be  more  for  the  interests  of  the  plaintiffs  to  settle  in 
their  favour  the  question  of  fact ;  namely,  that  Jacob  Wide- 
man,  being  resident  in  this  province  in  1820,  took  the  oath 
of  allegiance  before  some  person  duly  authorized  to  ad- 
minister it  prior  to  1828,  which  I  understand  they  are 
prepared  to  do. 

The  affidavit  of  merits  shewed  that,  owing  to  the  railway 
trains  not  connecting  as  was  expected,  the.  defendant's  counsel 
could  not  get  to  the  assizes  before  the  case  was  disposed  of; 
that  an  application  had  been  made  to  add  another  ground 
of  defence  than  that  put  in  the  notice,  and  this  application 
was  made  returnable  before  the  judge  of  assize.  The 
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affidavit  of  the  defendant's  attorney,  on  which  that  applica- 
tion was  made,  was  filed  amongst  the  papers  in  the  cause 
when  the  defendant's  motion  was  made.  The  attorney 
swears  to  inquiries  into  the  nature  of  the  defence,  states 
his  belief  that  Wideman  conveyed  the  land  about  thirty-five 
years  ago  to  one  Joshua  Davis,  though  he  is  not  sure^the 
deed  can  be  found,  and  that  before  Wideman  left  Upper 
Canada,  the  land  was  occupied  and  in  the  possession  of 
parties  through  whom  the  defendant  could  shew  a  good 
title. 

On  the  whole,  I  think  the  more  satisfactory  course  would 
be  to  allow  the  defendant  to  go  into  a  defence.  If  the 
present  verdict  stands  the  possession  will  be  changed ;  and 
if  it  is  wrong,  much  injury  will  be  done  the  defendant, 
which  cannot  be  repaired  by  merely  restoring  the  possession. 
If  a  new  trial  is  granted,  and  this  would  have  been  allowed 
on  the  materials  filed  in  the  court,  if  the  defendant's  counsel 
had  taken  the  rule  on  the  merits,  if  the  plaintiffs  succeed 
they  will  only  have  been  kept  out  of  the  possession  of  a 
property  for  a  few  months  longer,  which  they  and  their 
ancestor  did  not  consider  worth  looking  after  for  thirty  or 
forty  years. 

On  the  whole,  I  think,  under  the  peculiar  facts  occurring 
at  the  trial  and  shewn  by  the  affidavits,  we  may  grant  a 
new  trial  on  payment  of  costs. 

The  affidavits  of  the  defendant  and  his  attorney  shew  that 
the  professional  gentleman  who  interfered  in  the  case  at  the 
trial  was  not  authorised  to  do  so. 

Rule  absolute  for  new  trial  on  payment  of  costs. 
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Friel  v.  Ferguson  et  at,. 

Magistrate  —  Trespass  —  Information  —  Warrant,  evidence  of —  Joint  tort — 
Evidence — Notice  of  action — Direction  to  jury — General  verdict — Restricting 
to  one  count —  Verdict  against  two  defendants  on  separate  counts. 

The  warrant  of  a  magistrate  is  only  primd  facie,  not  conclusive  evidence  of 
its  contents ;  as,  for  instance,  of  an  information  on  oath  and  in  writing 
having  been  laid  before  him. 

Such  information  must  be,  under  Con.  Stats.  C.  cap.  102,  sec.  8,  not  only  on 
oath,  but  in  writing  ;  and,  except  on  an  information  thus  laid,  there  is  no 
authority  to  issue  the  warrant. 

In  this  case,  the  magistrate  having  acted  in  direct  contravention  of  the 
statute,  in  issuing  a  warrant  without  the  proper  information  under  the 
statute,  or  without  even  a  verbal  charge  having  been  laid  against  the 
plaintiff,  and  there  being  no  evidence  of  bona  fides  on  his  part,  the  court 
held  that  he  was  not  entitled  to  notice  of  action. 

Bemble,  1.  That  the  fact  of  a  magistrate's  issuing  a  warrant  without  the  limits 
of  the  county  for  which  he  acts  does  not  necessarily  disentitle  him  to  no- 
tice of  action.  2.  That  such  notice  will  be  bad,  if  it  omit  the  time  and 
place  of  the  alleged  trespass. 

A  general  verdict,  on  a  declaration  containing  one  count  in  trespass  and 
another  in  case,  is  not  bad  in  law.  But  in  this  case,  the  court  being  of 
opinion  that  there  was  only  one  joint  cause  of  action  against  the  defend- 
ants, that  is  the  arrest,  restricted  the  verdict  to  that  count. 

Held,  also,  that  a  joint  tort  was  sufficiently  established  against  the  defen- 
dants by  evidence  that  one  procured  the  warrant  to  be  issued  and  the 
"Other  issued  it ;  that  both  knew  that  no  charge  had  been  made  against 
plaintiff ;  that  the  warrant  was  given  by  the  one  to  the  other  for  the  arrest 
of  plaintiff,  who  was  accordingly  arrested  upon  it,  and  that  illegally. 

Held,  also,  that  the  effect  of  this  evidence  was  not  destroyed  by  the  fact,  that 
the  arrest  was  made  in  another  county  and  under  the  authority  of  another 
magistrate's  endorsation  upon  the  warrant ;  for  that  that  endorsation 
was  not  strictly  the  authority  to  arrest,  but  merely  to  execute  the  original 
warrant ;  and  that  the  arrest  was  wrongful  not  from  the  endorsation,  but 
from  the  antecedent  illegal  proceedings  of  the  defendants  ;  and  that  the 
defendant  who  issued  the  warrant  was  as  much  responsible  as  if  the  arrest 
had  been  made  in  his  own  county. 

Semble,  1.  That  if  it  had  appeared  that  defendant  who  issued  the  warrant, 
was  liable  in  case  only,  and  malice  of  some  special  kind,  personal  to  him- 
self, in  which  his  co-defendant  was  not,  and  could  not  be  a  partaker,  had 
been  proved,  a  joint  action  would  not  lie  against  both.  2.  That  one  de- 
fendant might  have  been  convicted  in  trespass,  and  the  other  in  case. 

This  was  an  action  for  arrest  and  malicious  prosecution. 

The  first  count  was  in  trespass  for  the  arrest,  and  for 
delivering  the  plaintiff  to  a  constable,  who  kept  him  in  cus- 
tody for  ten  days. 

The  second  count  was  in  case,  for  maliciously  and  without 
reasonable  cause  procuring  the  plaintiff  to  be  arrested  and 
imprisoned  in  the  custody  of  a  constable  for  the  space  of 
five  days,  on  a  charge  of  felony. 

The  defendant  Ferguson  in  person,  and  Collinson  by 
Ferguson,  his  attorney,  pleaded,  severally,  JSTot  guilty  by 
statute. 
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The  venue  was  laid  in  the  county  of  Leeds,  one  of  the 
United  Counties  of  Leeds  and  Grenville. 

The  trial  took  place  before  Morrison,  J.,  at  the  last  Brock- 
ville  Assizes,  and  a  verdict  was  rendered  for  the  plaintiff 
for  $300  damages. 

The  following  facts  appeared:  That  Ferguson  was  an 
attorney,  and  was  Keeve  of  the  township  of  Pittsburgh,  in 
the  county  of  Frontenac,  where  the  warrant  afterwards 
mentioned  issued ;  that  the  plaintiff  brought  an  action  for 
the  seduction  of  his  daughter  against  Collinson ;  that  Collin- 
son  on  the  7th  of  July,  1864,  asked  one  P.  H.  Russel  to  go 
from  Leeds  to  Kingston,  and  paid  Russel  $2  for  going  with 
him ;  that  Collinson  and  Russel  went  together  to  Ferguson's 
office,  when  Ferguson  asked  Russel  about  some  tea-meeting 
tickets;  that  they  afterwards  talked  about  forged  notes; 
that  they  wanted  Russel  to  be  a  complainant  against  plain- 
tiff, but  he  would  not ;  that  Ferguson  wrote  a  paper,  and 
Collinson  got  it,  but  Russel  had  nothing  to  do  with  it,  the 
first  that  Russel  knew  of  the  issuing  of  a  warrant  against 
the  plaintiff  being,  when  he  was  summoned  by  Collinson  to 
attend  before  Mr.  Moulton,  a  magistrate,  at  the  township  of 
Leeds,  to  give  evidence  against  the  plaintiff,  who  was  then 
in  the  custody  of  a  constable ;  that  Collinson  got  a  warrant 
from  Ferguson  against  the  plaintiff  and  gave  it  to  Mr. 
Moulton,  and  another  paper  also,  which  appeared  to  the 
latter- to  be  an  information  with  Russel's  name  in  the  body 
of  it,  and  which  was  handed  back  to  Collinson  again,  who 
took  it  away ;  that  Moulton  backed  the  warrant  to  Collin- 
son, and  gave  it  to  him ;  and  that  Collinson  afterwards  told 
the  magistrate  that  the  plaintiff  had  been  arrested,  and  he 
got  summonses  for  the  witnesses  to  attend  and  give  evidence 
against  the  plaintiff ;  that  Moulton,  when  the  plaintiff  was 
brought  before  him,  took  the  depositions  of  the  witnesses, 
and  after  doing  so  he  told  the  plaintiff  he  saw  nothing 
against  him,  but  as  the  warrant  came  from  another  county 
he  could  not  discharge  him  ;  that  Collinson  had  the  warrant, 
and  the  magistrate  sent  the  plaintiff  to  the  defendant,  Fer- 
guson, at  Kingston,  in  charge  of  the  constable;  that  the 
plaintiff,  when  taken  by  the  constable  to  Ferguson,  was 
sent  back  by  Ferguson  to  Moulton  at  Leeds ;  that  Ferguson 
41  n.  s. — VOL.  I. 
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said  to  the  constable  he  could  not  act  on  the  depositions 
taken  by  Moulton,  whereupon  the  plaintiff  was  conveyed 
by  the  constable  to  Leeds ;  that  Moulton  could  not  be  found 
for  two  days,  and  on  the  third  day,  when  he  was  found,  he 
discharged  the  plaintiff. 

The  general  facts,  therefore,  seem  to  be,  that  Collinson, 
having  been  sued  by  the  plaintiff  for  the  seduction  of  plain- 
tiff's daughter,  procured  a  warrant  from  his  co-defendant, 
Ferguson,  in  the  city  of  Kingston,  while  Ferguson  was  a 
magistrate  only  by  virtue  of  his  office  as  Reeve  of  the 
township  of  Pittsburgh,  against  the  plaintiff  upon  a  charge 
of  forgery,  without  any  complaint  or  information  having 
been  made  by  any  one  to  authorize  the  issuing  of  the 
warrant.  Upon  the  warrant  the  plaintiff  was  arrested  in 
Leeds,  and  after  an  examination  there  he  was  sent  by 
Moulton,  the  magistrate  at  Leeds,  in  charge  of  a  constable, 
to  Ferguson  at  Kingston ;  then  sent  back  again  by  Ferguson 
to  Leeds ;  and,  after  several  days,  he  was  finally  discharged 
by  the  magistrate,  because  there  was  no  case  against  him.. 

There  can  be  no  doubt  that  this  was  a  most  wanton  and 
malicious  proceeding  by  Collinson  against  the  plaintiff,  and 
that  he  prosecuted  the  plaintiff,  as  suggested,  for  the  purpose 
of  compelling  him  to  drop,  or  to  arrange  on  some  kind  of 
favorable  terms  the  action  for  seduction,  which  the  plaintiff 
had  then  pending  against  him. 

As  to  Ferguson,  the  only  facts  against  him  are  that  he 
had  no  authority,  as  a  magistrate,  in  the  city  of  Kingston, 
for  he  was  not  a  magistrate  of  the  city,  but  of  the  county 
of  Frontenac,  by  reason  of  his  official  position  as  Reeve  of 
Pittsburgh,  and  that  he  issued  the  warrant  without  any 
charge  or  information  having  been  first  made,  he  being  the 
attorney  for  Collinson  in  the  action  for  seduction. 

At  the  close  of  the  plaintiff's  case  several  objections  were 
taken,  which  were  for  the  time  overruled,  and  leave  was 
reserved  to  the  defendant,  Ferguson,  to  move  to  enter  a 
verdict  for  him,  if  the  court  should  think  a  notice  of 
action  to  have  been  necessary,  and  that  the  one  served  upon 
him  was  defective. 

In  Easter  Term  following,  J.  Gwynne,  Q.  (7.,  obtained  a 
rule  nisi  calling  upon  the  plaintiff  to  shew  cause  why  a 
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nonsuit  should  not  be  entered  in  favor  of  the  defendant, 
Ferguson,  in  pursuance  of  leave  reserved  at  the  trial,  for 
want  of  proof  of  sufficient  notice  of  action ;  or  why  a  new 
trial  should  not  be  had  by  Collinson,  or  by  both  the  defend- 
ants, without  costs,  on  the  following  grounds : — 

1.  That  the  declaration,  containing  two  counts,  one  in 
trespass  and  the  other  in  case,  and  the  verdict  being  rendered 
generally,  the  verdict  was  contrary  to  law. 

2.  That  the  learned  judge,  who  tried  the  cause,  errone- 
ously received  evidence  for  the  plaintiff  under  the  count  in 
trespass  and  under  the  count  in  case,  and  submitted  all  such 
evidence  to  the  jury;  and  that  such  reception  of  evidence 
and  submission  thereof  to  the  jury  were,  under  the  circum- 
stances, contrary  to  law  and  evidence. 

3.  That  the  evidence  tendered  for  the  plaintiff  failed  to 
establish  any  joint  tort,  for  which  the  defendants  could  in 
law  be  held  jointly  liable,  and  that,  therefore,  the  verdict 
rendered  against  the  defendants  jointly  was  erroneous. 

4.  That  the  learned  judge  improperly  refused  to  receive 
evidence  tendered  on  the  part  of  the  defendants,  for  the 
purpose  of  establishing  the  truth  of  the  charge,  in  respect 
of  which  the  warrant  under  which  the  arrest  of  the  plaintiff 
complained  of  took  place. 

5.  That  the  only  evidence  against  the  defendant,  Fergu- 
son, having  been  the  issuing  of  the  warrant  produced  at  the 
trial,  and  the  only  evidence  against  the  defendant,  Collinson, 
having  been  of  acts  done  without  the  jurisdiction  of  Fergu- 
son, such  acts  were  not  sufficient  to  warrant  a  joint  verdict 
against  the  defendants,  or  against  either  of  them. 

6.  That  the  learned  judge,  who  tried  the  cause,  misdirected 
the  jury  in  this,  that  he  directed  the  jury  that,  as  a  matter 
of  law,  the  defendants  had  acted  in  the  premises  without 
any  reasonable  or  probable  cause,  and  that  malice  was 
necessarily  to  be  assumed,  although  the  learned  judge  had 
refused  to  receive  evidence  tendered  for  the  defendants,  to 
establish  the  truth  of  the  charge  against  the  plaintiff  men- 
tioned in  the  warrant,  and  to  shew  the  absence  of  malice 
and  the  presence  of  reasonable  and  probable  cause;  and 
because  the  learned  judge  refused  to  leave  it  to  the  jury  to 
determine  as  a  fact,  whether  the  defendants,  or  either  of 
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them,  acted  in  good  faith,  or  to  receive  evidence  to  establish 
such  acting  in  good  faith. 

7.  That  the  learned  judge  misdirected  the  jury  in  this, 
that  he  left  it  to  the  jury  to  find  that  the  warrant,  under 
which  the  plaintiff's  arrest  took  place,  issued  without  any 
previous  information,  although  the  warrant,  having  been  put 
in  evidence  by  the  plaintiff,  sufficiently  established  the  fact 
of  such  previous  information  having  been  taken. 

8.  That  the  evidence  adduced  by  the  plaintiff  established 
that  no  action  but  an  action  in  case  could  be  sustained 
against  the  defendant  Ferguson ;  and  that  the  only  action 
[if  any]  established  against  the  defendant  Collinson  was  an 
action  of  trespass ;  and  that  under  these  circumstances  the 
joint  verdict  against  both  defendants,  or  any  verdict  against 
either  of  them,  was  contrary  to  law  and  evidence. 

9;  That  no  sufficient  evidence  was  given  to  justify  any 
verdict  against  either  of.  the  defendants ;  for  the  learned 
judge  strongly  charged  the  jury  that  there  was  evidence  to 
warrant  them  in  rendering  a  verdict  against  both  of  the 
defendants. 

10.  That,  as  against  the  defendant  Ferguson,  the  venue 
laid  in  the  declaration  was  wrongly  laid,  and,  therefore,  as 
against  him  no  verdict  could  properly  be  rendered  ;  so  that 
the  joint  verdict  was  contrary  to* law. 

In  Trinity  Term  last,  Sir  Henry  Smith,  Q.  (7.,  shewed 
cause. — Ferguson  was  not  entitled  to  notice  of  action  at  all, 
because  he  was  not  a  magistrate  of  the  city  of  Kingston 
when  he  made  his  warrant ;  and  because  he  issued  his 
warrant  without  any  complaint  or  information  having  been 
made  to  him,  either  verbally  or  in  writing. 

But  if  a  notice  were  necessary  to  be  given,  .the  one  served 
was  sufficient.  It  is  said  to  be  defective  in  the  statement  of 
time  and  place,  when  and  where  the  alleged  wrongs  were 
committed.  The  plaintiff  is  described  in  the  notice  as  of 
the  township  of  Leeds,  in  the  county  of  Leeds.  The  first 
part  of  the  notice  which  is  applicable  does  not  mention  any 
time  or  place,  when  and  where  the  trespass  on  the  plaintiff 
was  committed,  but  specifies  simply  the  assault  and  im- 
prisonment complained  of.  The  second  part  of  the  notice, 
which  is  the  part  that  is  applicable  to  the  second  count, 
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states  the  wrong  as  having  been  committed  by  the  defen- 
dants "  on  the  said  9th  day  of  July  last  past,  at  the  town- 
ship of  Leeds  aforesaid." 

The  original  notice,  which  was  retained  by  the  plaintiff's 
attorney,  does  describe  a  place,  which  the  copy  does  not, 
where  the  trespass  was  committed,  namely,  "at  the  said 
township  of  Leeds;"  bnt  this  too  is  objected  to  on  the  same 
ground  that  is  raised  against  the  sufficiency  of  the  place  as 
to  the  second  part  of  the  notice.  It  is  objected  by  the 
defendant  Ferguson,  that  there  is  no  such  place  as  the 
township  of  Leeds.  It  is  true  the  Upper  Canada  Territorial 
Act  has  no  such  township  in  the  county  of  Leeds  as  the 
township  of  Leeds ;  and  that  what  was  formerly  the  town- 
ship of  Leeds  and  the  township  of  Lansdowne,  is  now  called, 
as  townships,  "Front  of  Leeds  and  Lansdowne,"  and  "  Rear 
of  Leeds  and  Lansdowne."  But  the  12th  Yic.  ch.  99  (Pri- 
vate Acts)  -  shews  that  these  present  townships  are  formed 
only  for  municipal  and  election  purposes ;  and  the  Act  of 
Canada,  respecting  the  Provincial  Statutes  (ch.  5,  sec.  6), 
provides,  that  "  the  name  commonly  applied  to  any  country 
place  *  *  *  shall  mean  such  country  place,  *  *  * 
although  such  name  be  not  the  formal  and  extended  desig- 
nation thereof;"  and  as  the  locality  in  question  is  com- 
monly known  as  the  township  of  Leeds,  it  is  sufficiently 
described  as  such,  although  that  may  not  happen  to  be  the 
strictly  formal  designation  thereof. 

Besides,  the  defendant,  in  the  warrant  which  he  signed, 
has  described  the  plaintiff  as  of  the  township  of  Leeds,  and 
has  described  the  offence  therein  charged  against  the  plain- 
tiff as  having  been  committed  in  the  township  of  Leeds? 
and  he  cannot  now  be  heard  to  say  he  has  been  misled  by 
the  description  of  place  in  the  notice  which  has  been  served 
upon  him. 

A  notice  without  any  place  at  all  would  be  bad  :  Martin 
v.  Upcher  (3  Q.  B.  667). 

As  to  there  being  a  joint  wrong  by  the  two  defendants  : 
Collinsoii  wrongly  procured  the  warrant  from  Ferguson, 
Ferguson  wrongly  issued  it,  and  then  delivered  it  wrong- 
fully to  Collinson  to  be  executed,  and  it  was  executed. 
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This  made  them  joint  wrongdoers,  particularly  under  the 
circumstances  disclosed  by  the  evidence. 

Both  the  defendants  knew  there  was  no  information  in 
writing,  and  the  Statutes  of  Canada  (ch.  102,  sec.  8)  shew  it 
must  be  made  in  writing,  and  under  oath. 

As  to  the  general  verdict  on  both  counts,  he  referred  to 
Runt  v.  M' "Arthur  (24  IT.  C.  Q.  B.  254) ;  Mason  v.  Morgan 
(24  IT.  C.  Q.  B.  328) ;  Raacke  v.  Adamson  (14  IT.  C.  C.  P. 
207). 

As  to  the  alleged  refusal  of  the  judge  at  the  trial  to  re- 
ceive evidence  of  the  truth  of  the  charge  against  the  plaintiff', 
it  is  not  correct:  the  learned  judge  did  not  refuse  such 
evidence,  but,  on  the  contrary,  offered  to  receive  it. 

The  venue  was  properly  laid  in  the  county  of  Leeds,  for 
it  was  there  the  arrest,  the  act  complained  of,  took  place : 
Con.  Stat.  U.  C.  ch.  126,  s.  11. 

It  was,  also,  properly  left  to  the  jury  to  say  whether  there 
had  been  an  information  in  fact  made  against  the  plaintiff, 
and  the  jury  were  right  in  finding  there  had  not  been  an 
information  upon  the  evidence  submitted,  although  the 
warrant  produced  by  the  plaintiff  recited  that  an  informa- 
tion had  been  made  in  the  matter. 

Trespass  was  maintainable  against  Collinson,  as  well  as 
case :  Runt  v.  M' Arthur,  before  cited ;  Leary  v.  Patrick 
15  Q.  B.  268. 

Gwynne,  Q.  C,  supported  the  rule. — Notice  of  action 
to  Ferguson  was  necessary,  although  he  acted  without 
authority :  Bross  v.  Ruber,  18  IT.  C.  Q.  B.  285 ;  Kirby  v. 
Simpson,  10  Ex.  358  ;  Morris  v.  Smith,  10  A.  &  E.  188 ; 
Prestidge  v.  Woodman,  1  B.  &  C.  12;  Bex  v.  Mattos,  7 
C.  &  P.  458 

At  most,  this  was  a  case  of  an  excess  of  jurisdiction,  not 
a  case  where  there  was  no  jurisdiction :  Ferguson  had  juris- 
diction over  the  offence,  but  not  in  Kingston,  where  he 
made  his  warrant. 

The  notice  which  was  served  was  insufficient  for  the 
reasons*  already  stated:  Martin  v.  Upcher,  before  cited; 
Breeze  v.  Jerdein,  4  Q.  B.  585  ;  Prickett  v.  Gratrex,  8  Q.  B. 
1020 ;  Madden  v.  Shewer,  2  IT.  C.  Q.  B.  115  ;  Connolly  v. 
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Adams,  11  U.  C.  Q.  B.  327 ;  Cronhhite  v.  Sommerville, 
3  U.  C.  Q.  B.  129. 

There  was  no  evidence  of  any  joint  act  by  both  the 
defendants.  Ferguson  cannot  be  liable  for  anything  that 
took  place  after  the  making  of  the  warrant ;  nor  for  the 
arrest,  because  that  took  place  under  the  backing  by  Moul- 
ton  in  the  county  of  Leeds ;  nor  for  the  plaintiff  having 
been  sent  by  Moulton  up  to  Kingston.  Moulton  did  take 
and  could  take  these  depositions,  and  adjudicate  upon  the 
charge  himself:  Con.  Stats,  for  Canada,  c.  102,  sees.  47-48. 
Nor  can  he  be  liable  for  refusing  to  accept  of  the  plaintiff 
and  to  try  the  case  in  Kingston,  and  for  the  plaintiff's  being 
conveyed  back  to  Moulton  in  Leeds. 

The  question  of  malice  should  not  have  been  left  to  the 
jury  under  the  count  in  trespass,  although  it  might  properly 
have  been  left  to  them  in  the  count  on  case  ;  and  this  shews 
the  objection  to  the  joinder  of  these  counts,  for  the  plain- 
tiff' was  making  a  cause  of  action  upon  one  count,  while  he 
was  going  to  the  jury  for  damages  upon  the  other  count. 
The  plaintiff  should  have  been  nonsuited  :  Con.  Stats.  U.  C. 
c.  126,  s.  16 ;  Warner  v.  Gouinlock,  21  TJ.  C.  Q.  B.  260. 

If  he  gave  evidence  of  malice  he  should  have  been  con- 
fined to  the  count  in  case  only ;  nor  should  it  have  been  left 
to  the  jury  to  say  whether  there  had  been  an  information  in 
fact  or  not,  and  to  infer  malice  if  there  had  not  been,  for 
the  warrant  recited  there  had  been  an  information,  and  it 
was  not  competent  to  the  plaintiff  to  contradict  it  after  he 
had  put  it  in  evidence  as  part  of  his  case.  The  notice  to 
produce,  also,  which  he  served,  called  for  the  production  of 
the  information,  and  he  could  not  be  permitted  to  call  for 
the  information,  and  then  to  assert  there  was  not  one. 

The  venue  should  have  been  laid  in  Frontenac  and  not  in 
the  county  of  Leeds. 

A.  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  first  part  of  the  rule  raises  the  questions,  whether  the 
defendant  Ferguson  was  entitled  to  notice  of  action ;  and, 
if  he  was,  then,  whether  the  notice,  which  was  served  upon 
him,  was  sufficient. 

It  is  contended  he  was  not  entitled  to  the  notice : 


592 


TRINITY  TEEM,  29  VIC.  1865. 


1st.  Because  lie  acted  without  having  taken  any  informa- 
tion, or  having  had  any  charge  made  before  him  against  the 
plaintiff;  and 

2nd.  Because  he  made  and  issued  his  warrant  to  arrest 
the  plaintiff  in  the  city  of  Kingston,  in  which  place  he  was 
not  a  magistrate. 

By  the  Consolidated  Statutes  for  Canada,  (c.  102,  s.  8,)  it  is 
enacted,  that  "  in  all  cases,  when  a  charge  or  complaint  for 
an  indictable  offence  is  made  before  any  Justice  of  the  Peace, 
if  it  be  intended  to  issue  a  warrant  in  the  first  instance 
against  the  party  charged,  an  information  and  complaint 
thereof  in  writing,  on  the  oath  or  affirmation  of  the  inform- 
ant, or  of  some  witness  in  that  behalf,  shall  be  laid  before 
such  justice." 

There  should  have  been  a  charge  or  complaint  made 
before  the  warrant  issued,  and  it  should  have  been  in 
writing. 

The  only  evidence  of  there  having  been  a  charge  made  to 
justify  the  issuing  of  the  warrant,  is  the  recital  of  it  in  the 
warrant  itself,  which  states  that,  "  whereas  John  Friel 
and  Benjamin  Friel,  of  the  township  of  Leeds,  in  the  county 
of  Leeds,  have  this  day  been  charged  upon  oath  before  the 
undersigned,  one  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  united  counties,"  referring  to  the  united 
counties  of  Frontenac  and  Lennox  and  Addington,  in  the 
margin  of  the  warrant.  If  this  statement  be  conclusive, 
because  the  warrant  was  put  in  by  the  plaintiff  as  part  of 
his  case,  then  it  is  needless  to  go  further  with  this  part  of 
the  case,  because  the  plaintiff's  objection  that  there  was  no 
charge  in  fact  made,  will  have  been  repelled. 

That  it  is  evidence  for  the  defendant  is  no  doubt  correct : 
Haylock  v.  Sparke  (1  E.  &  B.  471) ;  but  how  can  it  be 
said  to  be  conclusive  evidence  of  the  truth  of  the  fact? 
That  would  be  to  make  the  very  ground  of  complaint 
against  the  magistrate  a  full  and  sufficient  justification  for 
his  misconduct,  and  for  the  injury  he  had  done  to  the 
plaintiff.  The  plaintiff's  assertion  is,  that  the  warrant  is 
false  in  fact ;  and  the  defendants'  answer  is,  that  although 
it  be  so,  the  plaintiff  is  not  to  be  allowed  to  say  so.  This 
would  be  to  carry  the  doctrine  of  estoppel  to  an  alarming 
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extent,  if  a  warrant,  which  is  not  an  adjudication  or  con- 
viction, but  a  mere  personal  order  of  the  magistrate  to 
arrest  the  plaintiff,  drawn  up  by  himself,  and  upon  his  own 
individual  responsibility,  were  to  draw  along  with  it  the 
same  incontrovertible  verity  which  a  record  does,  so  long  as 
it  remains  unimpeached. 

No  authority  was  cited  for  this  position,  and  we  can  find 
none  for  it ;  and  we  think  the  law  is  quite  favourable 
enough  for  the  magistrate,  by  making  it  evidence,  that  is, 
primd  facie  evidence,  for  him,  and  leaving  it  for  the  plaintiff 
to  repel,  if  he  can,  this  primd  facie  case. 

In  Leary  v.  Patrick  (15  Q.  B.  272),  where  the  conviction 
had  been  quashed,  and  did  not  recite  that  the  magistrates 
had  awarded  costs,  but  they  issued  a  distress  warrant,  which 
recited  that  they  had  adjudicated  upon  them,  Lord  Camp- 
bell, C.J".,  asked,  "  Was  there  any  evidence  that  the  justices 
did  in  fact  ascertain  the  amount  of  the  costs,  except  the 
recital  in  the  distress  warrant  ?"  And  he  afterwards  said : 
"  The  distress  warrant  recited  an  adjudication  to  pay  costs, 
but  that  was  contrary  to  the  fact.  The  imprisonment  and 
warrant  and  seizure  are  all  defended  on  the  ground  that 
there  was  an  adjudication  to  pay  costs ;  and  as  there  was  no 
such  adjudication,  I  think  it  is  an  illegal  warrant,  and  that 
the  imprisonment  was  wrongful,  and  the  seizure  of  the 
goods  an  excess  of  jurisdiction." 

The  distress  warrant,  in  that  case,  was  entitled  to  as  much 
faith  and  credit  as  the  warrant  in  the  present  action :  the 
one  was  not  only  tested  by  the  conviction,  but  by  the  actual 
fact,  apart  from  the  conviction,  whether  such  an  adjudica- 
tion had  or  had  not  been  made ;  and  the  present  warrant 
can  be  tested,  also,  by  the  alleged  information,  if  there  be 
one,  or  by  the  absence  of  one,  if  it  be  shown  that  there 
was  not  one  in  fact. 

"We  think  the  plaintiff  had  the  right  in  law  to  show  there 
was  no  such  charge  made  before  the  defendant  Ferguson, 
as  he  had  represented  in  his  warrant ;  and  we  think  it  was 
proved,  by  reasonable  evidence,  at  the  trial,  that  no  charge 
of  any  kind,  verbal  or  in  writing,  on  oath  or  without  oath, 
had  ever  been  made  to  the  magistrate,  as  he  has  described 
in  his  warrant. 
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Then,  as  to  the  effect  of  acting  without  an  information 
upon  oath. 

It  appears  that  the  law  always  required  there  should  be 
an  information  :  Rex  v.  Fuller  (1  Ld.  Ray.  509) ;  and  that 
in  strict  form  it  should  have  been  in  writing :  BrooJcshaw 
v.  Hopkins  (Lofft.  240).  In  Bex  v.  Birnie  (1  Moo.  &  Rob. 
160)  it  was  decided  by  Lord  Tenderden,  0.  J.,  that  magis- 
trates had  no  right  to  detain  a  known  person  to  answer  a 
charge  of  misdemeanour  verbally  intimated  to  them,  but 
without  a  regular  information  before  them  in  their  capacity 
of  magistrates,  that  they  may  be  able  to  judge  whether  it 
charges  any  offence  to  which  the  party  ought  to  answer. 

In  the  King  v.  Wheatman,  (Dougl.  346,)  Lord  Mansfield, 
O.  J.,  said,  "  The  defendant  can  be  convicted  only  of  the 
charge  in  the  information,  and  that  must  be]  sufficient  to 
support  the  conviction;"  and  Ashurst,  J.,  added,  "The 
evidence  must  prove,  but  cannot  supply  any  defects  in  the 
information." 

In  Baxter  v.  Carew,  (3  B.  &  C.  649,)  it  was  ruled  that 
magistrates  were  not  obliged  to  take  an  information  upon 
oath,  when  the  statute  did  not  require  they  should  do  so. 

In  Reg.  v.  Millard,  (17  Jur.  400,)  Parke,  B.,  said,  "  No 
magistrate  can  proceed  without  an  information ;  but  unless 
the  statute  require  that  the  information  should  be  in  writing, 
or  on  oath,  it  need  not  be  so." 

In  Caudle  v.  Ferguson,  (1  Q.  R  889,)  where  the  clerk  of 
the  magistrate  had  taken  the  information  in  the  absence  of 
the  magistrate,  and  the  warrant  to  arrest  did  not  recite  any 
information,  Lord  Denman,  C.  J.,  said,  "  The  warrant  is 
clearly  insufficient:  it  does  not  state  any  information  on 
oath :  the  magistrate's  jurisdiction  depends  not  on  jurisdic- 
tion over  the  subject  matter,  but  over  the  individual  ar- 
rested :  to  give  him  that  .jurisdiction,  there  should  have 
been  an  information  properly  laid." 

Coleridge,  J.,  said:  "It  is  true  that  a  magistrate  has 
jurisdiction  over  the  offence  in  the  abstract;  but  to  give 
him  jurisdiction  in  any  particular  case,  it  must  be  shown 
there  was  a  proper  charge  upon  oath  in  that  case.  A  man, 
because  he  is  a  magistrate,  has  no  right  to  order  another  to 
be  taken  for  an  offence  over  which  he  has  jurisdiction, 
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without  a  charge  regularly  made.  The  warrant  does  not 
state  a  charge,  and  the  facts,  independent  of  the  warrant, 
do  not  shew  such  a  charge  on  oath  as  justifies  the  defendant." 

See  also  The  Queen  v.  The  Justices  of  Buckinghamshire, 
(3  Q.  B.  807) ;  Hayloch  v.  Sparhes  (1 E.  &  B.  485) ;  1  Wm. 
Saund.  262,  note  (1) ;  and  Crepps  v.  Durden  (1  Smith's 
L.  C.  in  the  notes.) 

These  declarations  of  the  law,  coupled  with  the  positive 
provisions  of  the  statute,  that  an  information  in  writing  and 
on  oath  shall  be  laid  before  the  magistrate,  leave  no  doubt 
that  it  was  not  only  the  duty  of  the  defendant  Ferguson,  but 
that  he  had  not  authority  to  issue  his  warrant  for  the  arrest 
of  the,  plaintiff,  without  such  information  having  been  first 
made  to  him. 

The  direction  which  the  judge  ought  to  give  to  the  jury 
in  an  action  against  a  justice,  would  be  and  should  be  to  this 
effect,  whether  Ferguson  honestly  believed  he  was  acting 
in  the  execution  of  his  duty,  as  a  magistrate,  with  respect 
to  any  matter  within  his  jurisdiction — (see  IT.  C.  Act,  ch.  126, 
sec.  1) ;  or  whether  he  honestly  believed  he  was  acting  in 
the  execution  of  his  office,  (s.  9) ;  or,  as  it  is  put  in  Roberts 
v.  Orchard,  (2  H.  &  C.  769,  in  the  Exch.  Ch.)  following  the 
direction  in  Hermann  v.  Tenneschall,  (13  C.  B.  "N.  S.  392,) 
whether  Ferguson  honestly  believed  in  the  existence  of 
those  facts  which,  if  they  had  existed,  would  have  afforded 
a  justification  under  the  statute,  and  honestly  intended  to 
put  the  law  in  force. 

This  was  the  proper  direction  to  be  given  to  the  jury : 
Booth  v.  Cliwe,  (10  C.  B.  827) ;  Cox  v.  Beid,  (13  Q.  B.  558) ; 
Bead  v.  Coker,  (13  C.  B.  850) ;  Heath  v.  Brewer,  (15  C.  B. 
N.  S.  803).  Whether  the  defendant  had  reasonable  ground 
for  that  belief,  that  is,  whether  he  judged  reasonably  or  not, 
is  a  subordinate  question,  an  ingredient  in  enabling  the 
court  to  arrive  at  a  conclusion  as  to  his  bona  fides ;  for  when 
the  question  is  whether  a  man  has  or  has  not  acted  bono,  fide, 
the  reasonableness  of  the  ground  of  belief  may  be  fit  to  be 
considered  ;  and  a  party  is  entitled  to  notice  of  action,  pro- 
vided he  has  acted  bond  fide  in  the  belief  that  he  is  pursuing 
the  statute,  even  although  there  may  be  no  reasonable 
foundation  for  such  belief :  per  Maule,  J.,  (13  C.  B.  863.) 
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In  the  case  last  mentioned,  where  an  omnibus  proprietor 
wrote  upon  the  driver's  license,  that  he  had  discharged  the 
plaintiff  from  his  employ  for  damaging  his  cab  and  not 
bringing  home  money,  but  the  Statute,  (6  &  7  Yic.  ch.  86, 
sees.  21-24)  did  not  confer  this  power  upon  the  proprietor, 
but  only  on  a  magistrate,  upon  the  driver  being  properly 
brought  before  him,  and  an  action  was  brought  by  the 
driver  against  the  proprietor  for  defacing  the  license  and 
writing  defamatory  matter  upon  it,  the  court  held  that  the 
proprietor  was  not  entitled  to  notice  of  action  under  that 
statute.  Erie,  C.  J.,  said :  "  Can  it  be  said  that  the  defend- 
ant could  honestly  believe  that  he  was  acting  under  the 
authority  of  this  section  ?  The  defendant  could  not  honestly 
believe  he  was  a  magistrate,  or  that  he  could  be  justified  in 
acting  as  a  judge  in  his  own  case.  There  was  no  pretence 
for  saying  that  he  was  acting,  or  could  for  a  moment  suppose 
he  was  acting,  under  the  authority  of  the  statute." 

Now,  by  considering  the  necessity  there  was  that  there 
should  have  been  an  information  in  writing  and  under  oath 
laid  before  the  magistrate  to  confer  upon  him  jurisdiction 
to  issue  his  warrant  for  the  arrest  of  the  plaintiff,  and  by 
considering  the  nature  of  the  direction  which  the  judge 
ought  to  give  to  the  jury  in  such  a  case,  we  shall  be  able  to 
determine  whether  the  defendant  Ferguson  was  entitled  to 
notice  of  action  or  not. 

Can  it  be  said,  as  Erie,  C.  J".,  expressed  himself  in  the 
last  case,  that  Ferguson  could  himself  believe  he  was  acting 
under  the  authority  of  the  statute  in  the  execution  of  his 
office  or  duty,  by  issuing  the  warrant  to  arrest  the  plaintiff, 
without  any  charge  or  complaint  of  any  kind,  verbal  or 
otherwise,  having  been  first  made  against  the  plaintiff? 
And  I  think  we  may  also  add,  as  was  said  in  the  same  case, 
there  was  no  pretence  for  saying  that  he  was  acting,  or 
could  for  a  moment  suppose  he  was  acting,  under  the 
authority  of  the  statute.  He  acted  in  a  manner  which  the 
statute  under  no  circumstances  could  justify;  this  was  to 
"  exceed  his  jurisdiction :"  Batt  v.  Parkinson  (20  L.  J. 
Mag.  Ca.  208.) 

The  facts  of  the  case  shew  not  one  single  circumstance  to 
remove  the  suspicion  that  the  defendant  was  not  a  stranger 
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to  the  purpose  which  Collinson  manifestly  had  in  instiga- 
ting and  promoting  this  criminal  proceding  against  the 
plaintiff.  There  was  no  evidence  of  bona  Jides,  nor  room 
to  conjecture  it.  There  was  nothing,  in  fact,  to  leave  to 
the  jury  respecting  it ;  but  if  there  had  been,  no  objection 
was  taken  to  the  mode  in  which  the  learned  judge  left  the 
case  to  the  jury. 

As  we  find  that  Ferguson  was  not  entitled  to  notice  of 
action  on  the  ground  just  stated,  it  is  unnecessary  to  consider 
the  other  reason  advanced  by  the  plaintiff  why  notice  of 
action  was  not  necessary ;  namely,  that  the  warrant  was 
made  out  of  the  local  jurisdiction  of  the  magistrate.  The 
cases  of  Partridge  v.  Woodman ,  (1  B.  &  C.  12) ;  Arnold  v- 
Dimsdale,  (2  E.  &  B.  580) ;  and  Hughes  v.  BucMand,  (15 
M.  &  W.  346,)  are  applicable  to  this  part  of  the  case ;  and 
from  these  cases  it  would  seem,  that,  although  Ferguson  did 
make  the  warrant  without  the  limits  of  the  county  for 
which  he  was  a  magistrate,  he  would  not,  therefore,  neces- 
sarily forfeit  his  right  to  notice  of  action.  And  it  is,  also, 
unnecessary  to  consider  the  sufficiency  of  the  notice :  the 
first  part  of  it  relating  to  the  trespass  seems  to  be  unques- 
tionably bad,  for  not  stating  time  and  place. 

As  to  that  branch  of  the  rule  which  relates  to  the 
application  for  a  new  trial,  we  should  first  dispose  of  such 
facts  of  it  which  we  cannot  entertain.  They  are  contained 
in  the  2nd,  4th,  6th  and  7th  objections  above  stated,  and  we 
decline  to  entertain  them,  because  we  see  or  know  of 
nothing  to  shew  us  that  the  learned  judge,  as  to  the  4th 
objection,  refused  to  receive  any  evidence  which  was 
admissible ;  for  it  could  not  be  permitted  to  the  defendant 
to  prove  the  plaintiff  guilty  of  a  charge  that  had  never  been 
made  against  him,  or  of  which  he  had  never  been  convicted, 
even  if  such  evidence  be  admitted  to  have  been  tendered  to 
him ;  or,  as  to  the  6th  and  7th  objections,  that  he  misdirected 
the  jury  in  the  manner  represented,  and  because,  as  to  all 
the  objections,  we  do  not  find  in  the  notes  of  the  learned 
judge  that  the  defendants,  or  either  of  them,  took  any 
exception  to  the  course  which  was  pursued  at  the  trial,  or 
desired  any  other  course  to  be  taken.  The  defendants  must, 
therefore,  be  precluded  from  now  objecting  to  that  which 
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they  did  not  object  to  at  the  proper  time  and  before  the 
proper  authority. 

We  may  also  dispose  at  once  of  the  10th  objection  in  the 
rule,  as  to  the  venue,  because  it  is  now  of  no  moment,  as, 
according  to  our  opinion,  Ferguson  was  not  entitled  to 
notice  of  action,  and  is  not  within  the  protection  of  the  act. 

The  other  questions  raised  by  the  remaining  part  of  the 
rule  are : 

1st.  That  in  a  declaration  containing  a  count  in  trespass, 
and  another  in  case,  the  verdict,  if  it  be  general  on  both 
counts,  is  contrary  to  law.  This  is  the  first  objection  of  the 
rule. 

2nd.  That  the  evidence  did  not  establish  any  joint  tort 
against  the  defendants,  in  which  they  could  in  law  be,  or 
were,  in  fact,  jointly  liable.  This,  we  think,  is  the  effect  of 
the  third,  fifth  and  eighth  objections  of  the  rule. 

3rd.  That  the  evidence  did  not  justify  a  verdict  against 
either  of  the  defendants.  This  is  the  ninth  objection  of  the 
rule. 

Then  as  to  the  first  of  these  three  objections,  that  a 
general  verdict  is  bad  in  law,  when  a  count  in  trespass  and 
in  case  are  jonied  in  the  same  declaration,  no  authority  was 
cited  in  support  of  it ;  and  we  find  the  contrary  to  be  the 
law  and  practice.  Some  of  the  cases  cited  in  the  argument 
were  like  the  present,  one  count  in  trespass  and  the  other  in 
case,  and  general  damages  assessed. 

In  Preston  v.  Peeke,  (1  E.  B.  &  E.  336),  a  record  was 
received  in  evidence  in  which  the  first  count  was  in  trespass, 
the  second  for  the  wrongful  sale  of  a  distress,  and  the  third 
for  distraining  when  no  rent  was  in  arrear,  and  general 
damages  had  been  assessed  ;  and  it  was  held  that  the 
parties  could  shew,  as  a  matter  of  fact,  how  much  of  the 
damages  had  been  assessed  on  one  count  and  how  much  on 
the  others ;  .but  no  kind  of  exception  was  taken  to  the  legal 
effect  of  the  general  finding  on  all  the  counts. 

As  to  the  second  objection,  we  are  clearly  of  opinion 
against  it :  we  think  the  evidence  did  justify  a  verdict  against 
both  the  defendants. 

The  chief  objection,  next  to  that  which  was  taken  to  the 
notice,  was  the  3rd, — that  the  evidence  did  not  establish  any 
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tort  against  the  defendants  for  which  they  could,  either  in 
law  or  in  fact,  be  jointly  liable. 

The  evidence  did  establish  that  Collinson  procured  the 
warrant  to  be  issued  by  his  co-defendant  Ferguson,  and  that 
they  both  knew  there  was  no  complaint  or  charge  made  by 
Eussel  to  justify  the  making  of  the  warrant.  The  warrant 
was  given  by  Ferguson  to  Collinson  that  the  plaintiff 
might  be  arrested  upon  it,  and  the  plaintiff  was  accordingly 
arrested,  and  arrested,  as  it  has  turned  out,  illegally  and 
without  any  colour  of  right ;  yet  this  arrest  would  not  have 
been  made  but  for  Ferguson's  act.  It  is  of  no  matter  that 
this  arrest  took  place  in  the  county  of  Leeds,  and  under  the 
authority  of  another  magistrate,  by  his  backing  the  war- 
rant ;  for  the  arrest  is,  nevertheless,  wrongful,  not  from  the 
backing,  but  from  the  prior  illegal  proceedings  of  the  defen- 
dants. The  backing  was  not  strictly  the  authority  to  arrest : 
it  was  a  proceeding  which  authorized  the  original  warrant 
to  be  executed  in  the  county  of  Leeds;  and  for  such  an 
arrest  the  defendant  Ferguson  is  as  much  responsible,  as  if 
it  had  been  made  in  his  own  county.  It  was  made  by  him 
for  the  express  purpose,  as  the  warrant  shews,  and  the  evi- 
dence too,  of  its  being  executed,  not  in  his  own  county, 
but  in  the  county  of  Leeds,  to  authorize  which  he  knew 
that  the  backing  by  a  magistrate  of  that  county  would  be 
necessary  to  be  made. 

Now,  if  the  person  who  makes  an  illegal  warrant,  and 
delivers  it  to  another  to  be  executed,  can  in  law  be  joined, 
in  an  action  for  the  wrongful  arrest  which  was  made  under 
it,  with  the  person  who  made  the  arrest,  or  who  specially 
procured  it  to  be  made,  this  objection  must  fail ;  for  it 
specifically  denies  that  this  is  the  law ;  but  it  is  too  well 
established  that  all  are  principals  in  trespass :  procuring, 
commanding,  aiding,  or  assisting  makes  one  a  trespasser : 
Barker  v.  Braham,  (3  "Wils.  377). 

It  is  upon  this  principle  that  the  attorney  and  client,  and 
landlord  and  bailiff,  and  magistrate  and  prosecutor,  have 
been  so  frequently,  and  can  be  properly  joined  together, 
respectively,  in  the  one  action. 

We  are  of  the  opinion  that  both  of  the  defendants  were, 
upon  the  evidence,  rightly  charged  with  the  one  and  the 
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same  wrongful  act,  the  illegal  arrest  of  the  plaintiff  under 
the  warrant  by  which  they  are  both  connected  with  the 
arrest. 

If  it  had  appeared  by  the  evidence  that  Ferguson  was 
liable  to  a  particular  measure  of  damages  on  some  special 
ground  personal  to  himself,  and  that  Collinson  was  liable, 
upon  some  other  ground,  to  a  different  measure  of  damages, 
it  may  be  that  the  same  general  damages  should  not  have 
been  awarded  against  the  two ;  and,  perhaps,  the  jury 
should  have  assessed  the  damages  severally, 'according  to 
the  degree  of  wrong  or  malice  which  was  chargeable  against 
each,  leaving  it  to  the  plaintiff  afterwards  to  deal  with  such 
a  finding  as  he  might  be  advised:  Clark  v.  JVewsam, 
(1  Exch.  131) ;  Gregory  v.  Ootterell,  .(17  Jur.  525,  1  E.&B. 
360).  The  damages  rendered  we  think  to  be  quite  appli- 
cable to  both  the  defendants,  and  that  there  is  no  ground 
for  complaint  in  this  respect. 

It  appears  what  Collinson's  purpose  on  this  arrest  of  the 
plaintiff  was :  it  does  not  clearly  appear  that  Ferguson  had 
the  same  purpose ;  and  there  is  no  conclusive  evidence  of 
concert  between  them.  Perhaps,  it  might  have  been  in- 
ferred ;  for  there  was  some  ground  to  suspect  it ;  but  we 
think  that,  as  there  was  only  one  cause  of  action,  and  that 
that  was  the  trespass,  the  plaintiff  ought  to  be  restricted  to 
a  verdict  upon  the  first  count  only. 

It  is  not  necessary  to  say  whether,  in  an  action  such  as 
this,  one  of  the  defendants  could  have  been  convicted  on 
the  count  in  trespass,  and  the  other  on  the  count  in  case. 
These  causes  of  action  may  be  joined :  the  writ  supposes 
the  defendants  to  be  jointly  liable  for  all ;  yet  there  are  not 
wanting  authorities  that,  in  actions  of  tort,  one  defendant 
may  be  found  guilty  of  committing  an  act  at  one  time,  and 
the  other  of  an  act  at  another  time ;  or,  one  may  be  found 
guilty  of  one  conversion,  and  another  of  a  different  con- 
version ;  or,  one  guilty  of  a  part,  and  the  rest  of  all. 

The  defendants'  rule,  we  think,  ought  to  be  discharged. 

Eule  discharged. 
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The  Corporation  of  Thurlow  v.  Bogart. 

Trespass — Justification--- Nonsuit — Evidence — New  assignment. 

The  first  count  of  the  declaration  alleged  that  defendant  had  wrongfully  and 
injuriously  cut  away,  removed  and  destroyed  a  bridge  belonging  to  plaintiffs. 

The  second  count  alleged  a  highway  between  two  townships,  intercepted  by 
a  river,  over  which  plaintiffs,  in  performance  of  their  duty,  had,  at  large 
cost,  built  and  maintained  a  bridge,  which  defendant,  contriving  to  injure 
plaintiffs,  had  wrongfully  cut  down,  destroyed,  removed  and  carried  away, 
thereby  obstructing  said  highway ;  whereby  plaintiffs  had  become  liable 
to  rebuild  and  hjad  rebuilt  the  same,  at  large  cost  to  themselves. 

Defendant  pleaded  to  both  counts,  Not  guilty,  and  a  denial  that  the  bridge 
was  plaintiffs'  property ;  and  for  a  third  plea,  to  both  counts,  a  justifica- 
tion, alleging  that  the  said  river  was  and  had  always  been  a  navigable 
stream  at  the  place,  &c,  for  conveyance  of  logs  and  timber,  and  defendant, 
with  others,  had  been  accustomed  to  use  it  for  such  purpose ;  that  during 
certain  freshets  defendant  was,  with  others,  so  engaged,  and  was  obliged  to 
pass  that  part  of  the  river  crossed  by  the  bridge,  which  obstructed  the  navi- 
gation, and  prevented  the  passage  of  defendant's  timber;  and  whilst  the 
bridge  so  obstructed  the  navigation,  and  though  defendant  used  due  care  and 
skill,  said  timber  ran  against  the  same,  and  unavoidably  cut,  broke  and  des- 
troyed the  same,  which  were  the  injuries  and  trespasses  complained  of. 

On  these  pleas  plaintiffs  took  issue. 

Defendant  in  effect  succeeded  upon  his  plea  of  justification,  the  jury  having 
found  a  verdict  for  plaintiffs  for  $20,  for  the  mere  removal  by  defendant's 
servants  of  a  pier  and  stone  belonging  to  the  bridge,  on  a  day  subsequent 
to  the  destruction  of  the  bridge  by  the  timber,  which  had  been  justified. 

Held,  that  defendant,  having  pleaded  the  general  issue  to  the  first  and  second 
counts,  and  a  denial  of  plaintiffs'  property  in  the  bridge,  was  not  entitled 
to  a  nonsuit,  as  the  issues  on  these  pleas  had  been  properly  found  for  the 
plaintiffs. 

Held,  also,  (A.  Wilson,  J.,  dissentiente) ,  that  it  was  not  necessary  to  new-assign 
the  injury  to  the  pier ;  for  that,  there  being  two  counts  in  the  declaration, 
and  the  injury  in  question  not  being  part  Of  one  continuing  trespass,  but  a 
distinct  act  done  at  another  time  after  the  destruction  of  the  bridge,  evi- 
dence thereof  might  be  given  under,  and  the  verdict  therefor  sustained  on, 
the  second  count  of  the  declaration. 

The  evidence  shewed  that  defendant's  servants  cut  away  a  portion  of  the 
bridge  on  the  first  day  that  the  timber  collided  with  it,  while  the  only  cut- 
ting justified  by  the  plea  was  that  caused  by  the  timber :  Qucere,  whether 
the  plea  justified  the  whole  trespass  charged  in  the  first  count ;  for  if  not, 

Semble,  that  the  verdict  might  be  sustained  on  that  count ;  but, 
Qucere,  whether  the  first  cutting  away  was  so  distinct  an  act  of  trespass  as  to 
have  enabled  plaintiffs  to  recover  on  that  count,  in  the  face  of  the  finding  of 
the  jury  as  to  the  facts  mentioned  in  the  special  plea. 

The  first  count  of  the  declaration  alleged  that  defendant 
wrongfully  and  injuriously  cut  away,  removed  and  destroyed 
a  bridge  belonging  to  the  plaintiffs,  known  as  and  called 
"  Latta's  Bridge,"  to  wit,  the  bridge  across  the  river  Moira, 
at  Latta's  Mills,  in  the  seventh  concession  of  the  township  of 
Thurlow,  on  the  line  of  road  leading  through  the  township 
of  Thurlow  to  the  townships  of  Tyendinaga  and  Hungerford. 
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The  second  count  alleged  a  highway  between  the  town- 
ships of  Tyindenaga  and  Hungerford,  through  the  seventh 
concession  of  the  township  of  Thurlow,  being  a  township 
road  or  road  allowance  in  Thurlow,  and  that  such  line  of 
road  crossed  the  Moira  river  near  Latta's  Mills ;  and,  that 
such  road  might  be  used,  the  plaintiffs,  in  performance  of 
their  duty,  caused  to  be  constructed,  kept  up  and  continued 
a  bridge  across  the  said  river  Moira  (which  said  river  crossed 
the  line  of  road)  to  the  said  road,  and  so  removed  the  inter- 
ruption caused  by  such  river,  and  thereby  facilitated  the  use 
of  the  road  to  the  inhabitants  of  the  township  and  others ; 
and  the  plaintiff,  in  erecting,  constructing  and  keeping  up 
said  bridge,  expended  divers  large  sums  of  money  belonging 
to  the  corporation  of  the  said  township  of  Thurlow;  yet 
defendant,  well  knowing  the  premises,  but  contriving  to 
injure  plaintiffs,  wrongfully  and  injuriously  cut  down,  des- 
troyed, removed  and  carried  away  the  said  bridge,  and 
thereby  obstructed  the  said  highway;  by  reason  whereof 
plaintiffs  became  liable  to  repair  the  bridge,  and  to  rebuild 
the  same  ;  and  plaintiffs,  in  discharge  of  such  duty,  paid  and 
expended,  in  building  and  reconstructing  such  bridge,  divers 
large  sums  of  money ;  and  by  reason  of  the  premises  plain- 
tiffs were  greatly  damaged,  to  the  extent  of  $1000. 

The  defendant  pleaded  to  both  counts,  Not  guilty,  and 
that  the  bridge  was  not  the  property  of  the  plaintiffs. 

For  a  third  plea  to  the  first  count,  the  defendant  alleged 
that  the  Moira  was  and  always  had  been,  at  the  place  where 
the  bridge  crossed  the  river,  and  above  and  below,  a  naviga- 
ble river  and  public  highway  for  the  conveyance  of  saw-logs 
and  lumber  down  the  river  to  the  bay  of  Quinte*,  and  the 
defendant  and  other  persons  had  been  accustomed  to  use  the 
same  for  navigating  lumber  and  saw-logs  from  places  on  the 
river  above  the  bridge  down  the  river  to  the  bay  of  Quinte', 
and  in  doing  so,  of  necessity  the  saw-logs  and  timber  had  to 
pass  that  part  of  the  river  over  which  the  bridge  was  erected ; 
that  in  the  spring  of  1864,  and  during  the  spring  freshets  or 
floods  in  the  river,  defendant  and  others  were  lawfully  navi- 
gating down  the  river  from  divers  points  above  the  bridge 
to  the  bay  of  Quinte  saw-logs  and  timber,  and  in  doing  so 
they  had  unavoidably  to  pass  that  part  of  the  river  over 
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which  the  bridge  was  erected ;  that  at  the  said  time  when, 
<&c,  and  whilst  the  defendant  and  others  were  so  navigating 
the  saw-logs  and  timber  down  the  river,  and  at  the  place 
where  the  bridge  crossed  the  river,  the  bridge  blocked  up, 
stopped  and  obstructed  the  navigation  of  the  river,  and  pre- 
vented the  passage  of  the  said  saw-logs  and  timber  down  the 
river  past  the  place  crossed  by  the  bridge ;  and  whilst  the 
bridge  so  obstructed  and  stopped  the  navigation  of  the  river 
as  aforesaid,  #nd  although  defendant  in  navigating  his  saw- 
logs  and  timber  down  the  river  and  at  the  place  where  the 
bridge  crossed  the  river,  used  due  care,  skill  and  diligence? 
the  said  saw-logs  and  timber,  carried  along  by  the  water  of 
the  said  river,  ran  and  came  against  the  said  bridge,  and, 
without  any  neglect  or  default  on  the  part  of  the  defendant, 
unavoidably  cut,  broke  and  destroyed  the  said  bridge  ;  and 
that  the  injuries  in  the  said  plea  mentioned  were  the  tres- 
passes in  the  said  count  complained  of. 

A  similar  plea  was  pleaded  to  the  second  count. 

On  these  pleas  issue  was  joined. 

The  cause  was  taken  down  to  trial  before  Mr.  Justice 
Adam  Wilson,  at  the  last  spring  assizes  for  the  county  of 
Hastings. 

The  facts  of  the  case,  according  to  the  evidence  and  the 
rinding  of  the  jury,  so  far  as  the  same  are  material  to  be 
noticed,  were  as  follow : 

The  defendant  and  other  lumberers  on  the  river  Moira,  in 
the  spring  of  1864,  and  during  the  high  water,  were  bringing 
their  saw-logs  and  lumber  down  the  stream  towards  the  bay 
of  Quinte".  When  what  is  technically  called  the  "  drive  " 
began,  the  number  of  logs  in  it  and  the  quantity  of  timber 
was  not  larger  than  was  usually  brought  down  the  river  in  a 
drive ;  but  afterwards  a  boom,  which  retained  the  lumber  in 
the  stream  above,  was  broken,  without  any  fault  of  defen- 
dant, and  a  further  large  quantity  of  logs  and  timber  rushed 
on ;  and  when  the  logs  that  had  first  been  driven  down  were 
detained  in  the  stream,  forming  what  was  called  a  "jam,"  the 
logs  that  escaped  from  the  boom  came  on  and  mingled  with 
those  forming  the  jam,  and  increased  the  difficulty  of  keeping 
the  river  clear.  The  drive  having  reached  a  point  near  the 
plaintiffs'  bridge,  referred  to  in  the  declaration,  where  there 
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were  piers  placed  in  the  river,  near  Latta's  Mill's,  there 
formed  a  jam,  and,  with  the  force  of  the  increasing  body  of 
logs  and  timber  which  kept  coming  down  the  river,  gradually 
pressed  on  in  a  mass,  and  then  gave  Way  sufficiently  to  per- 
mit some  portion  of  the  logs  and  timber  to  rush  against 
the  bridge,  which  had  the  effect  of  shoving  a  part  of  the 
superstructure  a  short  distance  (two  or  three  feet)  off  the 
lower  part  of  one  or  two  of  the  piers.  The  next  day  there 
was  a  further  shove  of  the  bridge  by  the  weight  of  the  jam, 
which  caused  the  superstructure  to  be  still  further  removed 
from  the  piers ;  and  on  the  lower  side  of  the  bridge  the 
stringers  lay  so  close  to  the  water,  that  the  saw-logs  could 
not  pass  without  carrying  them  and  a  considerable  portion 
of  the  bridge  away.  It  then  being  considered  that  the 
destruction  of  the  bridge  was  certain,  defendant's  servants 
cut  away  a  portion  of  the  stringers,  and  removed  the  floor, 
railing,  and  other  parts  of  the  bridge,  taking  ashore  and 
saving  as  much  of  it  as  they  could ;  but  as  soon  as  the  jam 
gave  way,  the  mass  of  logs  rushed  forward,  and  carried 
away  a  considerable  part  of  the  bridge.  The  logs  con- 
tinued to  pass  through;  but  on  the  afternoon  of  the  second 
day,  after  this  portion  of  the  bridge  had  been  cut  away,  and 
partly  brought  ashore  .and  partly  carried  away,  then  what 
remained  of  one  of  the  piers  of  the  bridge  the  defendant's 
servant's  removed,  to  enable  them  to  pass  the  logs  and  tim- 
ber more  conveniently. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $20,  for  the 
removal  of  the  one  pier  and  the  stone  from  it,  after  the 
bridge  had  been  taken  down :  they  in  effect  found  that  the 
defendant  was  not  liable  for  the  injury  to  the  bridge,  which 
resulted  in  its  being  taken  down  and  carried  away,  the 
learned  judge  having  left  it  to  them  to  say  whether  the 
defendant  had  been  guilty  of  negligence  in  any  way,  either 
in  driving  the  logs  down  the  river,  securing  the  booms,  or  in 
removing  the  bridge ;  and  they  found  in  effect  as  mentioned 
above. 

At  the  close  of  the  plaintiffs'  case  the  defendant's  counsel 
moved  for  a  nonsuit  on  the  following,  amongst  other  grounds : 
that  the  special  pleas  justified  the  injury  caused  by  the  tim- 
ber coming  against  the  bridge ;  that  the  evidence  sustained 
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this ;  and  that  beyond  the  injury  done  by  the  timber  plaintiffs 
could  not  recover,  for  there  was  no  new  assignment. 

The  plain  tiffs'  counsel  contended  that  no  new  assignment 
was  necessary;  for  the  plea  was,  that  "the  saw-logs  and 
timber,  carried  along  by  the  water,  came  against  the  bridge, 
without  any  neglect  of  defendant,  and  unavoidably  broke 
and  destroyed  the  bridge,"  &c. ;  that  the  real  cause  of  com- 
plaint, according  to  the  evidence,  was,  that  it  was  not  done 
in  this  way,  but  by  the  defendant's  men  cutting  the  bridge 
away  with  axes,  &c. 

The  learned  judge  was  inclined  to  think  that  a  new  assign- 
ment was  necessary ;  but  he  allowed  the  case  to  go  on,  giv- 
ing the  defendant  leave  to  move  in  term  either  for  reduction 
of  the  damages,  if  damages  should  be  given  against  him  for 
a  greater  amount  than  $40,  and  for  both  kinds  of  injury ; 
or,  if  damages  should  only  be  for  the  cutting  with  axes, 
then  to  enter  a  verdict  generally  for  the  defendant. 

The  jury  found  for  the  plaintiffs,  with  $20  damages  for 
the  removal  of  one  pier  and  the  stone  from  it,  after  the  bridge 
was  taken  down. 

In  Easter  Term  last,  Holden  obtained  a  rule  nisi  to  enter 
a  nonsuit  for  the  defendant,  pursuant  to  leave  reserved,  on 
the  grounds  :— 

1.  That  the  facts  stated  in  the  special  pleas  of  defendant, 
justifying  the  injuries  complained  of  in  the  first  and  second 
counts  of  the  declaration,  having  been  found  in  favour  of 
the  defendant,  and  the  plaintiffs  having  only  traversed  those 
pleas,  the  plaintiffs  could  not  recover  in  the  action,  as  they 
had  not  new  assigned  for  the  causes  of  action  in  respect  of 
which  damages  were  found  by  the  jury. 

2.  That  the  pleas  of  the  defendant  to  the  first  and  second 
counts  of  the  declaration  justified  the  damages  complained 
of  in  those  counts,  by  the  coming  of  the  defendant's  logs 
against  the  plaintiffs'  bridge,  as  set  out  in  the  pleas ;  that 
the  jury  by  their  verdict  in  fact  found  that  the  evidence 
sustained  the  defendant's  pleas  justifying  the  damage ;  and 
if  the  plaintiffs  sought  to  recover  damages  in  this  action 
beyond  those  justified  by  defendant's  pleas,  they  should 
have  new  assigned  the  causes  of  action  in  respect  of  which 
they  sought  to  recover,  and  should  not  have  joined  issue 
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only  upon  the  pleas,  the  jury  having  only  given  damages 
for  causes  of  action  beyond  those  justified  by  the  defendant. 

During  the  present  Term  A.  Diamond  shewed  cause.— 
There  must  be  a  verdict  for  plaintiffs  on  the  issue  denying 
plaintiffs'  property  in  the  bridge.  The  causes  of  action 
stated  in  the  declaration  are  divisible,  and  there  are  two 
counts  in  the  declaration,  so  that  the  pleas  of  defendant 
may  cover  the  ground  of  complaint  in  one  count,  but  not 
that  in  the  other :  Wilson  v.  Keys,  1  Y.K/(15  C.  P.)  32; 
Glover  v.  Dixon,  9  Ex.  158;  Robertson  v.  Gantelet,  16 
M.  &  W.  289,  300. 

J.  Bell,  contra. — The  facts  clearly  shew  the  necessity  of 
the  new  assignment,  for  the  jury  found  for  defendant  all 
the  material  facts  of  the  plea,  which  covered  all  the  allega- 
tions in  the  declaration,  and  the  only  trespass  which  the  jury 
found  against  him  and  for  plaintiffs  was  committed  some 
days  after  the  destruction  of  the  bridge,  and,  if  plaintiffs 
were  proceeding  for  that,  they  ought  to  have  new  assigned, 
in  order  to  have  given  defendant  an  opportunity  of  either 
confessing  or  justifying  that  subsequent  act ;  but  defendant 
has  had  no  opportunity  of  doing  this,  and  hence  the  necessity 
for  plaintiffs'  new  assigning :  Stephens  on  Pleading,  6  ed, 
186,  190,  note  34,  p.  406;  Bullen  &  Leake's  Precedents, 
2  ed.  553,  554,  and  cases  referred  to  in  note  a  ;  Lambert  v. 
Hudson,  1  Bing.  317;  JBracegirdle  v.  Peacock,  8  Q.  B. 
174;  Webber  v.  Sparks,  10  M.  &~W.  485 ;  1  Wm.  Saunders, 
299  b,  note  c. 

Bichaeds,  C.  J. — As  the  defendants  have  pleaded  the 
general  issue  to  the  first  and  second  counts  of  the  declara- 
tion, and  also  pleas  denying  the  plaintiffs'  property  in  the 
bridge,  there  can  be  no  nonsuit;  for  the  issues  on  these 
pleas  seem  properly  found  for  the  plaintiffs,  and  no  excep- 
tion is  taken  to  the  verdict  on  these  issues:  it  does  not 
appear  from  the  notes  of  the  learned  judge,  that  leave  was 
given  to  enter  a  nonsuit,  but  rather  to  enter  a  verdict  for 
the  defendant  on  his  special  pleas  to  the  first  and  second 
counts. 

Then,  as  to  the  trifling  verdict  found  for  the  plaintiffs : 
if  a  nonsuit  was  entered  or  a  new  trial  granted,  there  is  no 
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reason  to  doubt  that,  in  another  action  or  trial,  plaintiffs 
might  recover  as  large  a  verdict  as  they  now  have.  The 
principal  contest,  therefore,  that  now  remains  in  the  action 
is  the  costs  ;  and  it  is  not  desirable  to  send  the  case  down 
again  for  trial  if  we  can  possibly  avoid  it. 

The  defendant  contends  that  the  plaintiffs  should  have 
r%w  assigned,  setting  out  the  excess  in  relation  to  what  was 
done  in  destroying  the  piers  after  the  bridge  was  destroyed ; 
and  not  having  done  so,  the  finding  of  the  jury  on  the 
special  pleas  for  the  defendant  prevents  the  plaintiff  re- 
covering in  this  action  for  that  particular  wrong,  which  was 
done  after  the  one  which  was  justified  in  the  pleas,  and 
committed  on  a  different  day,  though  the  jury  found  for  the 
plaintiffs  on  the  general  issue  as  to  both  counts. 

If  there  were  not  two  counts  in  the  declaration,  then,  I 
suppose,  the  reasoning  of  the  defendant  is  correct,  and  would 
be  sustained  by  authority.  There  being  two  counts  in  the 
declaration,  and  the  trespasses  not  one  continuing  trespass, 
but  acts  done  on  different  days,  the  verdict  may  be  sus- 
tained for  the  plaintiffs  on  the  second  count,  for  the  injury 
which  was  not  justified  or  excused. 

In  Lambert  v.  Hodgson,  (1  Bing.  317,)  the  first  count 
was  for  trespass,  assaulting  and  compelling  plaintiff  to  go 
from  Bishop  Auckland  to  Stockton,  and  there  imprisoning 
and  -detaining  him  without  reasonable  cause  for,  to  wit, 
three  days.  The  second  count  was  for  assaulting  and  com- 
pelling him  to  go  with  defendant  to  divers  places,  and  then 
and  there  imprisoning  and  detaining  him  in  prison,  without 
reasonable  cause,  for  divers,  to  wit,  three  days. 

It  appeared  one  of  the  defendants  was  bail  for  plaintiff 
in  an  action,  and  seized  him  to  render  him  to  the  custody 
of  the  marshal,  in  discharge  of  his  recognizance,  and  took 
him  to  Stockton,  where  the  plaintiff  in  the  original  action 
lived,  because  he  was  desirous  of  settling  the  action  with 
him.  Plaintiff  was  detained  there  until  he  settled  the 
original  action,  and  was  discharged  from  the  suit. 

It  appeared  on  the  trial  that  defendant,  in  addition  to 
detaining  plaintiff  at  Stockton  until  he  settled  the  original 
action,  detained  him  an  hour  longer,  until  he  gave  defen- 
dant, after  resisting  the  demand,  a  promissory  note  for  the 
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amount  of  the  expenses  incurred  in  putting  in  bail  and 
arresting  him  for  the  purpose  of  render  in  discharge  of  bail. 

It  was  held  that  the  act  was  all  one  continuing  trespass, 
and  as  the  arrest  and  taking  of  plaintiff  to  Stockton  was 
justified,  he  ought  to  have  new  assigned,  and  not  having 
done  so  the  plaintiff  was  nonsuited.  It  was  further  inti- 
mated, as  there  were  two  counts  in  the  declaration,  if  the 
trespass  had  not  been  continuing,  plaintiff  might  have 
recovered  under  the  second  count  for  the  second  trespass. 

Atkinson  v.  Matteson  and  others,  (2  T.  R.  172).  This 
was  an  action  for  assault  and  false  imprisonment  against 
three  defendants.  The  declaration  contained  two  counts, 
to  which  all  the  defendants  pleaded  not  guilty.  Two  of 
the  defendants  justified  the  arrest  and  imprisonment  under 
mesne  process.  To  this  plaintiff  new  assigned,  admitting 
the  arrest  under  mesne  process,  but  that  after  such  arrest 
the  plaintiff  in  that  suit  discharged  him  from  arrest,  and 
the  defendants  in  the  suit  afterwards  again  imprisoned  him. 
To  this  new  assignment  defendants  pleaded  not  guilty. 

In  giving  judgment,  Buller,  J.,  an  able  pleader,  said: 
"  As  the  declaration  contains  two  counts,  the  plaintiff 
prima  facie  was  at  liberty  to  give  evidence  of  two  acts  of 
imprisonment.  The  defendants  first  pleaded  the  general 
issue ;  and  then,  as  to  the  first  count,  they  justify  making 
the  arrest  under  mesne  process.  To  this  the  plaintiff  new 
assigns,  and  that  new  assignment  admits  the  legality  of 
the  arrest  under  the  process,  but  charges  that  the  defen- 
dant (Waite)  after  that  arrest,  by  the  consent  of  the  plain- 
tiff in  the  original  action,  discharged  the  plaintiff  out  of 
custody,  and  afterwards  imprisoned  him  again.  This  is  a 
very  material  allegation,  because  it  depends  on  the  dis- 
charge being  with  the  consent  of  the  original  plaintiff. 
Then  how  does  this  bear  on  the  second  %  The  plaintiff 
has  agreed  by  his  new  assignment  that  he  did  not  intend 
to  go  for  that  arrest  which  was  under  the  writ ;  therefore, 
he  has  precluded  himself  from  giving  evidence  of  that  on 
the  trial.  It  is  true  that  if  there  were,  in  fact,  two 
imprisonments,  and  the  plaintiff  had  not  new  assigned, 
as  he  has  done  here,  he  might  have  given  evidence  of  both 
at  the  trial;  but,  there  being  only  two.  imprisonments  in 
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fact,  and  one  of  them  being  abandoned  on  the  record,  the 
plaintiff  could  not  have  recourse  to  the  second  count,  for 
he  cannot  avail  himself  of  one  and  the  same  act  of  im- 
prisonment, both  on  the  new  assignment  and  on  the  second 
count.  *  *  *  If  the  plaintiff  could  have  proved  two  im- 
prisonments besides  that  which  he  has  waived  on  the'record, 
he  might  have  done  it  as  the  pleadings  now  stand  ;  but 
there  was  but  one  imprisonment  besides  that  which  he  has 
waived,  and  that  one  is  subject  to  the  new  assignment; 
therefore,  there  is  no  evidence  of  any  imprisonment  on 
which  he  could  recover  on  the  second  count :  thus  it  stands 
on  the  pleadings." 

In  the  case  before  us,  the  plaintiffs  proved  the  first  act 
of  trespass  by  cutting  away,  removing  and- destroying  the 
larger  portion  of  the  bridge,  the  principal  injury  being 
caused  by  the  pressure  of  the  logs  against  it,  and  the  whole 
being  a  continuous  act.  This  the  defendant  justified  by  his 
plea.  Then,  under  the  second  count,  the  plaintiffs  proved 
another  trespass  subsequent  thereto,  on  another  day,  by 
cutting,  away  and  removing  another  part  of  the  bridge, 
viz.,  a  portion  of  one  of  the  piers.  This  the  defendant,  by 
the  finding  of  the  jury,  failed  to  justify,  and  for  that  second 
trespass  the  damages  were  assessed  against  the  defendant 
at  twenty  dollars.  It  may  be  contended  that  the  pier 
destroyed  after  the  destruction  of  the  bridge  could  not 
properly  be  described  as  a  bridge,  and,  therefore,  the  injury 
described  in  the  second  count  of  the  declaration  was  not 
proven  as  laid.  But  no  objection  of  that  kind  was  taken 
at  the  trial,  and  if  it  had  been  taken,  the  record  might 
have  been  amended  so  as  to  meet  the  objection. 

There  is  another  ground  on  which  the  finding  of  the  jury 
might  be  sustained,  if  it  can  properly  be  said  that  the  plea 
to  the  first  count  does  not  justify  the  whole  trespass  as  set 
out  in  the  count.  It  is  therein  alleged  that  the  defendant 
cut  away,  removed  and  destroyed  the  bridge. 

The  plea  alleges  that  the  saw-logs  and  timber,  carried 
along  by  the  water  of  the  river,  ran  and  came  against  the 
bridge,  and  unavoidably  cut,  broke  and  destroyed  the  said 
bridge.  The  evidence  shewed  that  the  defendant's  servants 
actually  cut  away  a  portion  of  the  bridge,  and  the  only 
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cutting  justified  by  the  plea  is  that  caused  by  the  logs  and 
timber. 

In  Bush  v.  Par  Jeer  et  al,  (1  Bing.  JST.  C.  72,)  the  plaintiff 
in  the  first  count  declared  for  assaulting  the  plaintiff,  seizing 
and  laying  hold  of  him,  pulling  and  dragging  him  about, 
striking  him  many  violent  blows,  forcing  him  out  of  a  field 
into  and  through  a  pond,  and  then  imprisoning  him.  The 
second  count  was  for  assault  and  imprisonment. 

The  defendants  pleaded,  first,  not  guilty ;  then,  as  assist- 
ants of  one  of  the  defendants,  justified  the  assaulting,  seizing 
and  laying  hold  of  the  plaintiff,  and  a  little  pulling  and 
dragging  him  about,  on  the  ground  that  the  plaintiff  was 
unlawfully  in  a  close  of  (Powell)  one  of  the  defendants, 
and  refused  to  go  out  when  civilly  requested.  The  jury 
found  two  of  the  defendants  guilty  on  the  general  issue, 
with  £5  damages,  and  for  the  defendants  on  the  residue  of 
the  record.  It  was  moved  to  enter  a  verdict  for  the  two 
defendants,  notwithstanding  the  verdict  against  them  on 
the  general  issue,  on  the  ground  that  the  dragging  through 
the  pond,  which  was  not  adverted  to  in  the  pleas  of  justifi- 
cation, was  only  a  matter  of  aggravation,  the  gist  of  the 
matter  being  the  assault  and  battery,  which  were  covered 
by  the  pleas  of  justification.  The  rule  was  discharged,  the 
court  considering  that  the  dragging  through  the  pond  was 
a  distinct  trespass  that  had  not  been  justified  by  the  plea. 

I  am  not  prepared  to  decide  that  the  cutting  away  of  the 
bridge  on  the  first  occasion  was  so  distinct  an  act  of  trespass 
as  to  enable  the  plaintiffs  to  recover  on  the  first  count,  not- 
withstanding the  finding  of  the  jury  as  to  the  facts  mentioned 
in  the  special  plea.  I  have  referred  to  it  to  show  that  we 
have  not  overlooked  that  view  of  the  case ;  but  we  think  it 
better  to  rest  our  decision  on  the  other  ground,  that  there 
was  a  distinct  act  of  trespass  proven,  which  took  place  after 
the  destruction  of  the  superstructure  of  the  bridge,  at 
another  time,  and  which  could  properly  be  given  in  evidence 
under  the  second  count  of  the  declaration. 

The  rule  will  be  absolute  to  enter  a  verdict  for  the 
defendant  on  the  issue  to  the  third  plea  to  the  first  count : 
the  rest  of  the  rule  will  be  discharged. 
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A.  "Wilson,  J. — The  plaintiffs,  by  joining  issue,  have 
alleged  by  a  compendious  form  of  de  injuria,  as  it  has 
been  called,  that  the"  defendant  of  his  own  wrong,  and 
without  the  cause  alleged,  committed  the  trespasses  in  the 
declaration  mentioned. 

To  understand  the  effect  of  this  issue,  we  have  to  consider 
what  is  the  cause  alleged  by  the  defendant  in  his  pleas.  It 
is  that  the  river  was  a  highway  for  navigating  logs  and 
timber  down  it ;  that  the  bridge  obstructed  this  use  of  the 
river  by  the  defendant ;  and  that,  by  reason  of  such  obstruc- 
tion, the  logs  and  timber  which  the  defendant  was  navigating 
caused  the  injury. 

The  plaintiffs  answer  to  this  that  the  bridge  was  not  an 
obstruction,  that  the  river  was  not  a  highway,  and  that  the 
injury  was  not  occasioned  by  the  logs  and  timber  in  the  use 
of  the  river  by  the  defendant,  as  he  has  alleged. 

There  are  two  counts  in  the  declaration,  so  that  the  plain- 
tiffs were  at  liberty  to  show  two  trespasses  by  the  defendant. 

The  defendant  has  undertaken  to  show  that  the  two 
trespasses  were  occasioned  in  the  manner  and  under  the 
circumstances  stated  in  his  pleas. 

The  question  is  whether  he  has  done  so.  This  depends 
upon  what  the  trespasses  were. 

The  facts  are,  that  by  the  concussion  of  the  logs  on  one 
day  the  bridge  was  injured  and  somewhat  removed  from 
one  or  two  of  the  piers  ;  that  on  the  following  day  the 
bridge  was  still  further  injured  and  shoved,  so  that  a 
material  portion  of  it  was  entirely  off  the  piers  and  rested 
upon  the  water.  After  this,  in  order  to  prevent  the  bridge 
from  being  carried  away  by  the  water,  and  after  a  consulta- 
tion among  a  great  many  of  the  neighbors  and  others  then 
present  on  the  spot,  the  defendant's  men,  who  were  by,  cut 
away  with  axes  some  parts  of  the  bridge,  and  brought  as 
much  ashore  as  they  could;  and  on  the  day  after  this, 
again,  the  defendant's  men  cut  away  one  of  the  piers,  and 
threw  the  stone  out  of  it,  to  give  the  jam  relief,  and  to  pre- 
vent the  adjoining  land  from  being  overflowed. 

Here  then  are  four  distinct  acts,  yet  all  connected  with 
the  same  transaction ;  two  of  them  caused  by  the  lumber  and 
logs,  and  two  of  them  immediately  done  by  the  defendant. 
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The  defendant  has  treated  the  two  acts  of  trespass  as 
"being  those  which  were  done  by  the  force  and  pressure  of 
the  timber.  Now,  if  there  were  two  such  occurrences  the 
defendant  has  answered  them ;  if  there  were  not  two  such 
occurrences,  he  has  only  answered  one  of  them,  and  the 
plaintiffs  will  be  entitled  to  recover  for  the  other. 

If,  however,  the  plaintiffs  meant  to  treat  the  shoving  of 
the  timber  as  one  act  of  trespass,  and  the  cutting  away  of 
the  bridge  or  pier  by  the  defendant  as  the  other,  I  am  of 
opinion  they  should  have  new  assigned,  if  the  defendant 
could  show  two  such  acts  as  he  has  set  up  in  his  pleas,  so  as 
to  have  pointed  the  attention  of  the  -defendant  to  the 
particular  act  of  which  the  plaintiffs  were  complaining. 
If  they  had  done  this,  and  had  set  out  that  the  trespass 
complained  of  in  the  second  count  was,  for  that  the  defen- 
dant, after  the  jamming  of  the  logs  and  timber  against  the 
bridge,  did  by  his  workmen  and  servants,  by  axes,  crow- 
bars and  other  implements,  and  otherwise,  cut,  remove 
and  carry  away  the  bridge,,  the  defendant  might  have 
pleaded,  that  the  bridge  was  in  great  danger  of  being 
carried  away  by  the  flood,  and  would  have  been  carried 
away,  if  the  defendant  had  not  taken  the  bridge  to  pieces 
and  carried  the  same  ashore  for  the  use  and  benefit  of  the 
plaintiffs,  doing  no  unnecessary  damage  to  the  same  ;  and 
so  the  very  point  would  have  been  tried.  But,  as  it  is, 
the  defendant  says,  that  while  there  were  two  such  acts  as 
he  has  pleaded  to,  the  plaintiffs  are  changing  their  ground, 
or  amplifying  their  cause  of  action^  which  they  are  not 
at  liberty  to  do,  and  they  are  recovering  for  what  was  not 
in  issue,  and  upon  which,  if  it  had  been  put  in  issue,  he 
would  have  a  good  answer  to.  I  think  that  it  is  as  the 
defendant  says — that  there  were  two  acts  applicable  to  the 
facts  of  his  pleas,  and  that  the  plaintiffs  have  recovered 
upon  a  different  act,  which  should  have  been  the  subject  of 
a  new  assignment  ;  and  that  the  finding,  on  these  pleas, 
should  have  been  for  the  defendant.  I  refer  to  the  cases 
of  Penn  v.  Ward,  (5  Tyr.  975) ;  Bracegi/rdle  v.  Peacock 
(8  Q.  B.  174) ;  and  Glover  v.  Dixon,  (9  Ex.  158,)  out  of  the 
numerous  other  cases  which  may  also  be  consulted,  as 
explaining  the  ground  upon  which  my  opinion  is  founded. 
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But  I  think,  at  the  same  time,  if  the  pleadings  haji  been 
carried  out  in  their  precise  form,  the  plaintiffs  would  still 
have  been  entitled  to  have  succeeded  on  the  trial ;  because 
the  jury  did  find,  that  in  cutting  away  the  pier  the  act  was 
in  no  way  justified  by  the  defendant,  and  this  could  have 
been  eliminated  by  a  new  assignment,  or  by  new  assigning 
a  second  time  if  necessary. 

It  is  the  absence  of  this  new  assignment  which,  in  my 
opinion,  in  strictness  entitles  the  defendant  to  succeed. 

J.  Wilson,  J.,  concurred  with  Richards,  C.  J. 


Bond  v.  Bond. 

Alternative  or  separable  award  —  Validity. 

A  submission  to  arbitration,  after  reciting  that  certain  differences  had  arisen 
between  plaintiff  and  defendant  respecting,  among  other  matters,  the  title 
to  a  lot  of  land,  referred  the  matters  in  dispute  to  the  arbitrament  of  cer- 
tain parties  therein  named.  The  arbitrators  awarded  that,  "as  to  the 
right  and  interest  of  the  parties  respectively"  in  the  land,  &c,  defendant 
should  pay  to  plaintiff  $400  in  full  compensation  for  improvements  made 
by  plaintiff,  and  in  full  consideration  and  for  the  discharge  of  all  his  claims 
to  and  against  the  said  land,,  the  said  $40.0  to  be  paid  to  defendant  in  three 
equal  instalments,  fixing  the  periods  for  the  respective  payments,  and 
directing  how  the  payment  of  the  second  and  third  instalments  should  be 
secured ;  that  so  soon  as  the  $400  had  been  fully  paid,  or  its  payment 
secured  as  aforesaid,  defendant  should  give  up  possession  of  the  land  to 
defendant. 

The  award  then  proceeded  to  provide,  that  if  defendant  should  not  pay  the 
first  instalment  on  the  15th  of  January,  1865,  or  should  not  secure  the  due 
payment  of  the  second  and  third  instalments,  he  (defendant)  should,  on 
said  15th  of  January,  1865,  convey  to  plaintiff  in  fee  all  his  right  and  title 
to  the  said  land,  and  that  plaintiff  should,  in  consideration,  pay  two  several 
annuities— one  of  $80  to  defendant  for  life,  and  another  of  $20  to  defen- 
dant's wife,  during  coverture,  for  her  separate  use,  with  certain  directions 
as  to  increasing  his  or  her  annuity,  according  as  the  one  survived  the 
other,  and  as  to  the  occupying  a  house  on  the  land  free  of  rent,  &c.  &c. 

Held,  that' the  latter  alternative  of  the  award  was  in  excess  of  the  arbi- 
trators' powers,  as  they  were  not  authorized  to  make  a  bargain  between 
the  parties  as  to  the  terms  on  which  the  land  should  be  sold  by  one  to  the 
other ;  and  even  if  they  were,  they  had  no  right  to  direct  that  a  portion 
of  the  money,  which  was  to  be  paid  to  defendant  for  it,  should  be  appro- 
priated to  his  wife  without  his  consent ;  but, 

Held,  that  a  breach  might  be  supported  on  the  other  alternative,  on  the  ground 
that  there  was  an  express  direction  to  pay  by  a  certain  time  and  in  a  cer- 
tain way,  which  had  not  been  complied  with  ;  and,  therefore, 

Held,  that  the  award  was,  in  effect,  an  alternative  award,  and  could  be  up- 
held and  enforced  as  to  that  part  which  was  capable  of  being  performed  ; 
that,  in  effect,  it  was  separable,  the  part  which  was  good  being  capable  of 
being  retained  and  enforced,  while  that  which  was  bad  might  be  rejected. 
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Semble,  that  the  award  of  $400,  in  full  consideration  and  discharge  of  all 
plaintiff's  claims  to  and  against  the  land,"  shewed  that  the  arbitrators 
had  decided  that"  plaintiff  had  no  further  title  to  the  land,  and  that  it 
belonged  to  defendant. 

The  declaration  stated  that  the  defendant  by  his  bond, 
dated  26th  of  September,  1864,  became  bound  to  the  plain- 
tiff in  $1,000,  to  be  paid  by  the  defendant  to  the  plaintiff, 
subject  to  the  condition,  that  if  the  defendant  should  keep 
the  award  of  arbitrators  appointed  under  a  deed  of  submis- 
sion made  between  the  parties,  dated  24th  of  September, 
1864,  or  of  any  umpire  to  be  appointed  by  the  arbitrators, 
then  the  bond  should  be  void ;  that  by  the  deed  in  the  con- 
dition of  the  bond  mentioned,  after  reciting  that  certain 
disputes  and  differences  had  arisen  between  the  parties  in 
relation  to  the  right,  title  and  interest  of  each  of  them  res- 
pectively in  the  south  half  of  lot  No.  7  in  the  5th  concession 
of  Maryborough,  containing  50  acres,  being  the  land  on 
which  plaintiff  and  defendant  both  resided,  and  containing 
certain  improvements  thereon  alleged  to  have  been  made 
by  the  plaintiff,  and  concerning  the  cultivation  thereof,  and 
the  crops  that  had  been  raised  thereon,  whilst  the  plaintiff 
was  working  thereon ;  and  also  concerning  the  live  and  dead 
stock  thereon,  as  well  as  sundry  matters  of  account  between 
the  parties,  including  an  instalment  of  twenty  dollars  paid 
upon  a  certain  hundred  acres  of  land,  and  the  price  or  value 
of  the  said  land,  and  the  interest  of  the  defendant  therein, 
together  with  the  board  and  wages  of  the  plaintiff  and 
defendant,  and  their  or  either  of  their  servants  and  labour- 
ers employed  on  the  said  land ;  that  it  was  desirable  to  refer 
the  same  and  all  other  matters  in  difference  between  the 
parties  to  arbitration ; — they  thereby  mutually  covenanted  to 
refer  and  did  thereby  refer  their  matters  in  dispute  recited, 
and  also  all  other  matters  in  dispute  between  them,  whether 
oral  or  written,  to  two  indifferent  persons  residing  not  less 
than  10  miles  from  lot  No.  7,  who  had  not  been  before  cog- 
nizant of  the  matters  in  dispute  to  them  thereby  referred, 
so  as  they  should  make  and  publish  their  award  of  and  con- 
cerning the  same,  ready  to  be  delivered  to  the  parties,  or 
either  of  them,  on  or  before  20th  of  October  then  next,  or 
such  further  day  as  the  arbitrators  should  enlarge  the  time 
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to  for  making  the  award,  not  later  than  1st  of  November 
then  next,  by  writing  endorsed  on  the  indenture ;  and  the 
name  of  each  arbitrator  was  to  be  endorsed  on  the  inden- 
ture, and  the  two  persons,  whose  names  should  be  so  indorsed, 
should  be  the  arbitrators,  and  should  have  power  to  act  under 
the  submission  as  if  they  had  been  named  therein  as  the  arbi- 
trators of  the  parties  respectively ;  and  the  arbitrators  might 
award,  order,  and  determine  what  they  should  see  fit  to  be 
done  by  either  of  the  parties  respecting  the  matter  in  differ- 
ence, and  might  direct  such  conveyance  to  be  made  of  the 
said  lands  and  premises  as  the  justice  of  the  case  might 
require;  and  that  the  costs  of  the  reference  and  award 
should  be  in  the  discretion  of  the  arbitrators;  and  thaf  the 
parties  respectively  had  appointed  David  Davidson  Hay 
and  Samuel  Shantz  arbitrators ;  and  that  they  by  indorse- 
ment on  the  deed  had  enlarged  the  time  for  making  their 
award  to  the  1st  of  November,  1864  ;  and  that  plaintiff  and 
defendant,  by  endorsement  upon  the  deed  under  their  hands 
and  seals,  consented  to  the  further  enlargement  of  the  time 
for  making  the  award  to  the  4th  of  November,  1864  ;  and 
that  the  arbitrators,  having  taken  on  themselves  the  bur- 
then of  the  award,  on  the  1st  of  November,  1864,  made  and 
published  their  award  of  and  concerning  the  several  matters 
by  the  deed  to  them  referred,  and  awarded  as  follow : 

1st,  As  to  the  right  and  interest  of  the  parties  respec- 
tively in  south  half  of  lot  No.  7  in  5th  concession  of  Mary- 
borough, and  the  improvements  thereon  made  by  the  plaintiff, 
that  defendant  should  pay  to  plaintiff  $400,  in  full  compen- 
sation for  all  the  said  improvements,  and  in  full  consideration 
and  for  the  discharge  of  all  the  claims  of  plaintiff  to  and 
against  the  said  lands,  the  said  sum  of  $400  to  be  paid  to 
plaintiff  in  three  equal  instalments,  the  first  to  be  paid  on 
1st  of  January,  1865  ;  the  second,  with  interest  on  the  whole 
remaining  balance,  on  15th  of  January,  1866 ;  and  the  third, 
with  interest,  on  15th  of  January,  1867 ;  the  due  payment 
of  the  second  and  third  of  such  instalments  to  be  secured 
by  an  instrument  in  writing,  creating  an  effectual  and  per- 
manent lien  therefor  upon  the  right,  title  and  interest  of 
defendant  to  and  in  the  land ;  and  that  for  the  better  secu- 
ring the  said  payments  the  said  defendant  should  deposit 
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with  John  Webster  Hancock,  Esq.,  all  evidences  of  title 
thereto  then  in  his  possession,  or  thereafter  acquired,  and 
the  said  evidences  of  title  to  remain  so  deposited  nntil  the 
payments  were  fully  made ;  when  and  as  soon  as  the  said 
sum  of  $400  should  be  paid,  or  its  due  payment  secured  as 
aforesaid,  plaintiff  should  give  up  possession  of  the  said 
land  to  defendant ;  but  if  defendant  should  not  pay  the  first 
instalment  thereof  on  or  before  15th  of  January,  1865,  or 
should  not  secure  the  due  payment  of  the  second  and  third 
instalments  as  aforesaid,  then  defendant  should,  on  15th  of 
J anuary,  by  an  instrument  under  his  hand  and  seal,  transfer 
and  assign  unto  plaintiff,  his  heirs  and  assigns,  all  his  right, 
title  and  interest  in  the  land,  and  plaintiff  should,  in  con- 
sideration, pay  two  several  annuities  amounting  in  the 
whole  to  $100,  as  follows  :  an  annuity  of  $80  to  the  defen- 
dant during  his  natural  life,  the  first  payment  to  be  made 
on  15th  of  January,  1865,  and  succeeding  payments  on  15th 
of  J  anuary  in  every  year,  and  to  the  then  wife  of  the  defen- 
dant $20  yearly,  during  coverture,  at  the  days  and  times 
aforesaid,  for  her  sole  and  separate  use,  free  from  all  debts 
of  her  husband,  and  from  his  control  or  disposition  without 
her  consent ;  that  if  defendant  should  die  leaving  his  then 
wife  surviving,  then  plaintiff  should  pay  her,  in  each  year 
during  her  life,  the  annuity  of  $60 ;  but  if  she  should  die 
before  her  husband,  the  said  sum  of  $20  should  be  paid  to 
him,  arid  enlarge  his  annuity  to  $100 ;  and  that  during  their 
joint  lives  and  the  life  of  the  survivor,  defendant  and  his 
wife  should  free  of  rent,  taxes,  or  charge,  occupy  and  use 
the  house  on  the  said  land,  on  which  they  then  lived,  and 
the  garden  belonging  thereto,  and  should  have,  also,  with- 
out charge  therefor,  pasture  for  a  horse  and  cow,  and  stable 
room  for  the  same ;  and  that,  in  further  consideration  of  the 
transfer,  plaintiff  should  pay  a  debt  of  defendant  to  one 
Henry  S.  Huber,  amounting  to  $150 ;  and  that  the  said 
several  payments,  matters  and  things  so  to  be  made  and 
allowed  by  plaintiff  to  defendant  and  his  wife  should  be 
secured  to  them  by  a  declaration  of  trust  to  be  by  him 
executed  on  receipt  of  the  transfer,  and  by  a  mortgage  on 
the  said  land,  whenever  plaintiff  should  take  out  of  the 
Crown  Land  office,  or  otherwise  obtain  a  deed  of  the  said 
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lands  in  his  own  name ;  and  that  for  the  further  and  better 
securing  the  said  payments,  matters  and  things  aforesaid, 
plaintiff  should  deposit  with  Mr.  Hancocke  all  evidences  of 
title  to  the  land  in  his  possession,  or  thereafter  acquired, 
until  a  mortgage  should  be  duly  delivered  to  plaintiff  as 
aforesaid. 

2nd.  That,  as  to  the  cultivation  of  the  land  and"  crops 
raised  thereon,  during  the  time  plaintiff  had  been  working 
the  same,  they  awarded  that  neither  of  the  parties  had  any 
just  cause  of  complaint  in  relation  thereto. 

3rd.  That,  as  to  the  live  and  dead  stock  on  the  said  pre- 
mises, the  whole  belonged  to  plaintiff  and  his  brother,  Wm. 
Bond,  except  an  old  plough,  a  fanning  mill,  one  cow,  one 
horse,  and  four  sheep,  which  were  the  property  of  defendant, 
and  that  plaintiff  was  entitled  to  remove  the  same,  with  the 
exceptions  above  named,  if  the  premises  should  be  given  up 
to  defendant. 

4th.  That,  as  to  the  matters  of  account  between  the  par- 
ties, as  far  as  they  could  understand  the  same,  the  arbitrators 
thought  that  neither  party  had  any  claim  thereunder  against 
the  other,  and  they  awarded  accordingly ;  that  as  to  the  $20 
paid  by  defendant  at  Stratford  on  a  certain  100  acres  of  land 
in  the  township  of  Elora,  it  had  been  made  to  appear  that 
the  same  had  been  refunded  to  him  by  his  son  Alexander, 
and  was  not  then  chargeable  against  plaintiff ;  that  as  to  the 
value  of  the  said  100  acres  of  land,  and  the  interest  therein 
of  the  said  defendant,  that  defendant  had  no  interest  therein, 
nor  any  claim  to  any  part  of  its  value ;  that,  as  to  the  wages 
and  board  of  the  parties  and  their  servants,  neither  of  the 
said  parties  had  any  claim  on  the  other  therefor ;  that  as  to 
the  other  matters  in  difference,  the  decision  already  made, 
in  their  opinion,  comprised  them  all,  as  far  as  they  had  been 
brought  before  them,  or  touched  upon  by  the  parties  or  wit- 
nesses ;  that  as  to  the  costs  of  reference  or  award,  that  they 
should  be  borne  equally,  and  that  the  same  should  be  paid  to 
Mr.  Hancock  within  one  month ;  and,  lastly,  that  the  money 
awarded  to  be  paid,  and  the  several  things  awarded  and 
directed  to  be  done  by  or  with  regard  to  the  parties  to  the 
reference,  should  respectively  be  paid,  received,  done,  accept- 
ed and  taken  as  and  for  full  satisfaction  and  discharge,  and 
43  n.  s. — VOL.  I. 
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as  a  final  end  and  determination  of  the  matters  in  difference 
between  the  parties. 

Breach.— 1st.  That  defendant  had  not  paid  the  $400 
awarded  to  be  paid  plaintiff ;  but,  on  the  contrary,  the  first 
instalment  of  $133  33J,  due  on  15th  January,  1865,  had  not 
been  paid  to  plaintiff.  2nd.  That  defendant  had  not  secured 
the  payment  of  the  2nd  and  3rd  instalments  of  the  $400, 
but  had  neglected  and  refused  to  do  so.  3rd.  That  although 
defendant  had  not  paid  the  first  instalment  of  the  $400,  nor 
secured  the  other  two  instalments  by  15th  January,  1865, 
he,  defendant,  had  not  on  15th  January,  nor  had  he  since, 
by  an  instrument  under  his  hand  and  seal,  transferred  to 
plaintiff,  his  heirs  and  assigns,  all  defendant's  right,  title  and 
interest  in  said  half  of  lot  No.  7,  in  3rd  concession  Mary- 
borough ;  that  the  plaintiff  had  been  and  was  ready  and 
willing  to  perform  the  several  considerations  and  conditions 
in  the  award  in  that  behalf  mentioned  and  directed ;  by 
reason  whereof  the  said  bond  had  become  forfeited,  and  an 
action  had  accrued  to  the  plaintiff  to  demand  from  defend- 
ant the  said  sum  of  $1000  ;  yet  defendant  had  not  paid  the 
same,  and  plaintiff  claimed  $1000. 

Judgment  by  nil  dicit  was  signed  against  defendant,  with 
an  inquiry  of  damages. 

The  case  was  taken  down  for  the  assessment  of  damages 
at  the  last  assizes  for  the  County  of  Oxford,  held  before  Mr. 
-Justice  Hagarty. 

No  evidence  was  given. 

It  appeared  to  the  learned  Judge,  on  reading  the  award, 
that  if  the  defendant  did  not  pay  the  $400  at  the  stipulated 
time,  plaintiff's  claim  ceased,  and  he  would  get  the  land  sub- 
ject to  certain  annuities.  He  allowed  an  assessment  of  dam- 
ages on  each  breach,  and  left  it  to  the  court  to  decide  whether 
that  could  be  upheld.  There  was,  therefore,  a  verdict  for  the 
plaintiff  for  debt  one  thousand  dollars,  and  damages  assessed 
on  each  breach  at  Is.,  subject  to  the  opinion  of  the  court. 

In  Easter  Term  last,  McMichael,  for  the  defendant, 
obtained  a  rule  nisi  to  arrest  the  judgment,  because  the 
declaration  shewed  no  valid  award,  the  award  set  out 
therein  being  bad  on  the  following  grounds : — 

1st.  The  arbitrators  exceeded  their  authority  in  directing 
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the  manner  in  which  the  land  therein  mentioned  should  be 
held,  and  directed  charges  and  payments  to  people  on  the 
same  other  than  to  the  parties  to  the  award. 

2nd.  Because  the  award  named  several  alternatives  and 
consequences  resulting  therefrom. 

3rd.  Because  it  did  not  make  the  defendant  liable  either 
to  pay  any  sum  of  money  or  to  fulfil  any  duty,  but  left  the 
same  at  his  option,  and  the  non-fulfilment  or  non-payment 
was  no  breach  of  said  bond  or  disobedience  of  the  award. 

4th.  Because  the  said  award  was  uncertain  and  in  t  e 
alternative,  and  no  certain  breaches  were  or  could  be  as- 
signed in  the  declaration. 

During  the  same  term,  A.  Crooks ',  Q.C,  for  the  plaintiff, 
also  took  out  a  rule  nisi  for  a  new  assessment  of  damages, 
upon  the  ground  that  the  plaintiff  was  in  law  entitled  to 
assess  on  new  breaches  subtantial  damages,  to  the  extent, 
in  all,  of  the  $400  directed  by  the  award  to  be  paid  by  the 
defendant  to  the  plaintiff,  in  respect  of  the  parcel  of  land 
mentioned  in  the  declaration ;  and  upon  the  ground  that 
the  learned  judge,  who  tried  the  cause,  misdirected  the  jury, 
in  directing  them  to  assess  nominal  damages  merely. 

Both  rules  were  enlarged  until  Trinity  Term  last,  when 
Alister  Clarice,  for  the  plaintiff,  shewed  cause  to  the  de- 
fendant's rule,  and  supported  the  rule  obtained  on  behalf  of 
the  plaintiff.  The  first  direction  of  the  award  is  positive 
and  certain,  that  the  defendant  shall  pay  the  plaintiff  $400. 
It  is  not  at  his  option  to  do  so,  or  convey  the  land  to 
plaintiff :  the  proper  interpretation  of  the  award  is,  that,  in 
default  of  his  paying  the  money,  he  shall  convey  the  land. 
In  this  view  the  award  is  good,  and  a  proper  breach  can  be 
assigned. 

But  if  the  second  alternative  be  doubtful,  it  may  be  re- 
jected and  the  award  be  held  good  as  to  the  award  of  the 
$400,  which  is  clear  and  precise. 

There  is  no  ground  of  objection  taken  in  the  rule  to 
the  award  being  bad  for  want  of  finality,  and  that  is  the 
ground  on  which  conditional  awards  are  held  to  be  bad. 

Courts  now  invariably  sustain  an  award  when  they  can 
do  so,  and  this  may  be  sustained  as  to  parts  which  are  good> 
and  the  rest  neglected :  .Russell  on  Awards,  ed.  of  1864, 
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pp.  404,  419,  266,  268,  312 ;  Baily  V.  The  Edinlunjh,  Oil 
Gas  Company,  3C.&F.  639. 

Mclfichaely  contra. — The  arbitrators  had  power  to  award 
as  to  the  ownership  and  the  value  of  the  lot,  and  to  order 
conveyances.  They  do  not  say  in  whom  the  title  is,  and, 
therefore,  they  have  failed  to  decide  that  point. 

If  the  award  had  closed  at  the  part  which  directs  the 
conveyance  and  the  securing  the  payments  by  mortgage,  it 
might  have  been  good.  It  is  not  so,  because  the  part  of  the 
award  which  follows  shews  that  an  option  was  left  to  the 
defendant  to  pay  or  not  as  he  liked ;  and  the  language,  when 
properly  interpreted,  means  that.  The  paragraph  begins, 
"  But  if  Thomas  Gr.  (the  defendant)  shall  not  pay,  then  he 
shall  convey  the  land  to  plaintiff,  and  the  plaintiff  shall 
make  provision  for  the  defendant  and  his  wife  receiving 
annuities,  with  houses  to  live  in,  with  garden,  pasture  for 
cow,"  &c.  The  effect  of  this  is  to  declare  that  plaintiff 
shall  purchase  the  land  from  defendant.  The  arbitrators 
had  no  power  under  the  submission  to  do  this,  or  to  award 
how  the  houses  on  the  land  were  to  be  occupied,  and  how 
the  land,  to  be  sold  by  their  direction,  was  to  be  paid  for : 
Carthew,  187 ;  Russell  on  Awards,  266 ;  In  re  Dulce  of 
Beaufort,  8  C.  B.  K  S.  156. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

After  giving  the  case  my  best  consideration,  I  have  arrived 
at  the  conclusion  that  the  award  may  be  upheld  and  enforced 
in  this  view,  that  it  is  in  effect  an  award  in  the  alternative, 
and  one  of  the  alternatives,  the  latter  one,  not  being  binding 
on  the  parties,  the  other  can  be  performed  and  is  in  force. 

The  award  as  to  the  right  and  interest  of  the  parties  in 
the  south  half  of  the  Lot  7  in  fifth  concession,  and  the  im- 
provements made  thereon  by  plaintiff  is,  "  that  the  defendant 
do  pay  to  the  plaintiff  $400  in  full  compensation,"  and  the 
mode  and  time  of  payment,  and  manner  of  securing  the 
payment,  are  pointed  out.  This  is  "  in  full  consideration  for 
plaintiffs  improvements,  and  for  all  his  claims  to  and  against 
the  lands."  Then  follows  the  other  alternative :  "  But  if 
the  defendant  shall  not  pay  the  first  instalment  of  the  $400, 
or  shall  not  secure  the  payment  of  the  other  instalments  by 
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the  15th  January,  1865,"  then  defendant  shall  transfer  and 
assign  the  lot  to  George,  and  shall  get  an  annuity  therefor, 

Now  this  latter  alternative  seems  to  me  to  be  beyond  the 
powers  of  the  arbitrators.  They  were  not  authorised  to 
make  the  terms  of  a  bargain  between  the  parties  on  which 
the  land  should  be  sold  by  one  to  the  other ;  and  if  they 
were,  as  to  the  amount  that  was  to  be  received  for  it,  they 
had  no  right  to  direct  money  that  was  payable  to  the  defen- 
dant, to  be  paid  to  his  wife  without  his  assent.  It  is  true, 
when  a  party  to  the  reference  owes  a  debt  to  a  third  person, 
the  arbitrator  may  direct  that  the  payment  of  that  debt  shall 
be  considered  as  a  payment  to  the  party ;  but  no  case  goes 
so  far  as  to  hold,  that  awarding  an  annuity  to  a  man's  wife 
without  his  consent  is  a  proper  appropriation  of  the  money 
due  to  the  man  himself.  I  fear  we  cannot  sustain  that  por- 
tion of  the  award,  which  directs  the  conveyance  of  the  land 
by  the  defendant  to  the  plaintiff. 

As  to  the  other  alternative,  a  breach  on  that  may  be  sup- 
ported on  the  ground,  that  there  is  an  express  direction  to 
pay  by  a  certain  time,  and  in  a  certain  way,  and  that  ha^ 
not  been  done. 

I  think  the  case  of  Olclfield  v.  Wilmer,  (1  Leon.  140-304,) 
ered  to  in  Eussell  on  Awards,  271,  is  an  authority  in 
favour  of  the  view  suggested,  that  the  first  alternative  may 
be  enforced.  In  that  case  the  award  was,  that  the  defendant 
should  pay  the  plaintiff  £100  on  a  certain  day,  or  should 
find  two  sureties  to  be  bound  with  him  to  the  plaintiff  to 
pay  the  £100,  by  £20  a  year,  until  the  whole  should  be  paid. 
The  award  was  held  good  as  to  the  former  part,  but  void  as 
to  the  latter;  and  did  not  even  give  the  defendant  the 
liberty  of  electing  whether  he  would  pay  the  £100  at  once, 
or  find  the  sureties  to  secure  the  yearly  instalments. 

It  was  urged  on  the  argument  that  the  arbitrators  had 
not  decided  in  whom  the  title  to  the  half  of  lot  No.  7,  in 
the  fifth  concession  was,  and,  therefore,  the  award  was  bad 
for  want  of  finality.  This  objection  does  not  seem  to  have 
been  taken  in  the  rule ;  and,  if  it  had  been,  I  apprehend 
that  when  the  arbitrators  awarded  the  plaintiff  $400  in 
(amongst  other  things)  full  consideration  and  discharge  of 
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all  iris  claims  to  and  against  the  land,  that  would  shew  that 
he  had  no  farther  claim  to  the  land,  and,  as  far  as  the  arbi- 
trators were  concerned,  it  belonged  to  the  defendant. 

The  defendant's  rule  will  be  discharged  with  costs.  Eule 
absolute  to  plaintiff  to  set  aside  assessment  of  damages  and 
amend  his  declaration,  and  defendant  to  be  at  liberty  to 
plead  de  novo,  and  plaintiff  to  pay  defendant's  costs  of 
opposing  his  rule. 

Bules  accordingly. 
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EULES  OF  COURT. 


IN  THE  COURT  OF  QUEEN'S  BENCH  AND  COURT  OF 
COMMON  PLEAS. 

Regul^  Generales. 

Trinity  Term,  29lh  Victories. 
Tbe  Rules  of  Court,  under  the  head  of  "  New  Trial  List,"  numbers 
One,  Two,  Three,  Four,  Five,  Six,  Seven,  Eight,  Nine,  Ten,  Eleven 
and  Twelve,  passed  in  Michaelmas  Term,  27th  Victorias,  shall  be, 
from  and  after  the  first  day  of  Michaelmas  Term  next,  annulled,  and 
the  following  Rules  shall  come  into  force  and  take  effect  upon  and 
after  the  first  day  of  Michaelmas  Term  next. 

NEW  TRIAL  LIST. 

1.  The  party  who  obtains  any  rule  nisi  for  a  new  trial,  or  for  entering 
a  non-suit  or  a  verdict,  or  for  increasing  or  reducing  a  verdict  on  leave 
reserved,  may,  on  or  after  the  fourth  day,  inclusive,  after  the  serving 
such  rule,  file  the  same,  together  with  an  affidavit  of  service,  with  the 
Clerk  of  the  Court  granting  such  rule. 

2.  The  party  served  with  any  such  rule  may,  (if  the  same  has  no* 
been  already  filed  by  the  party  who  obtained  the  same)  on  or  after 
the  fifth  day  after  the  granting  of  the  rule,  file  the  copy  served,  with 
an  affidavit  of  the  fact  and  time  of  such  service,  with  the  Clerk  of  the 
Court  granting  such  rule. 

3.  In  case  the  party  to  whom  any  such  rule  is  granted  shall  neglect 
or  delay  to  draw  up  and  serve  the  same,  the  opposite  party  may,  on  or 
after  the  third  day  after  the  granting  such  rule,  and  upon  filing  with 
the  Clerk  an  affidavit  that  the  rule  has  not  been  served,  enter  a  ne 
recipiatur  with  such  Clerk,  after  which  the  Clerk  shall  not  receive  or 
enter  such  r,ule  in  the  book  hereafter  required  to  be  kept  by  him,  and 
such  rule  shall  be  deemed  to  be  abandoned,  and  the  opposite  party  may 
proceed  as  if  no  such  rule  had  been  moved  for  or  granted. 

4.  The  Clerk  shall,  immediately  on  the  receipt  of  any  rule  or  copy, 
under  the  first  or  second  Rules,  enter  a  memorandum  thereof  in  a 
book  to  be  kept  for  that  purpose  in  the  order  in  which  the  same  shall 
be  delivered  to  him,  such  memorandum  to  be  according  to  the  form 
following.    Term,  (year). 


Plaintiff's 

Defendant's 

Description 

When  filed  with 

How 

Name. 

Name. 

of  Rule. 

the  Clerk. 

disposed  of. 
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5.  On  the  first  Saturday,  the  second  Tuesday,  and  the  second  Friday 
of  every  Term,  the  Court  of  Queen's  Bench,  after  going  through  the 
Bar  to  hear  motions  for  rules  nisi  or  motions  of  course,  will  hear  the 
rules  so  entered,  according  to  the  order  in  which  they  stand,  in  prefer- 
ence to  any  other  business ;  and  on  the  first  Friday,  second  Monday, 
and  second  "Wednesday  of  every  Term,  the  Court  of  Common  Pleas  will, 
after  going  through  the  Bar  to  hear  motions  for  rules  nisi  or  motions 
of  course,  hear  the  rules  so  entered  according  to  the  order  in  which 
they  stand,  in  preference  to  any  other  business.  The  causes  to  be  heard 
each  day  to  be  those  on  the  list  as  it  stands  at  the  opening  of  the  Court. 

6.  Each  Court,  in  its  discretion,  will  hear  any  rule  so  entered  when 
both  parties  are  present  and  prepared  to  proceed. 

7.  If,  when  a  rule  is  called  on  in  its  proper  order,  the  party  who 
obtained  the  same  does  not  appear  to  support  it,  and  the  opposite 
party  attends  and  applies  to  have  it  discharged,  such  rule  may  be  dis- 
charged accordingly. 

8.  If  the  party  called  upon  to  shew  cause  does  not  appear  when  the 
rule  is  called  on  in  its  proper  order,  the  Court  will  hear  the  other  side, 
ex  parte}  and  dispose  of  the  rule. 

9.  If  neither  party  appear,  the  rule  may,  in  the  discretion  of  the  Court, 
be  treated  as  having  lapsed,  and  be  struck  out  of  the  Clerk's  books. 

10.  In  the  absence  of  other  business,  the  Courts  may,  in  their  dis- 
cretion, hear  Rules  so  entered  on  any  other  days  during  Term  besides 
those  mentioned  in  the  fifth  Rule,  the  parties  to  the  Rule  being  present 
and  desirous  to  proceed. 

11.  Each  Court  will,  on  sufficient  ground  shown  upon  affidavit,  en- 
large a  Rule  so  entered  to  a  subsequent  day  in  the  same  Term,  or  to  the 
following  Term,  and  the  Clerk  shall  alter  the  entry  accordingly,  and 
place  the  enlarged  Rule  at  the  foot  of  the  list. 

12.  All  Rules  entered  by  the  Clerk  as  aforesaid,  which  remain  unheard 
at  the  end  of  any  Term,  shall  be  enlarged  as  of  course,  on  filing  a  motion 
paper  to  that  effect,  to  the  following  Term,  and  shall  be  forthwith  re-en- 
tered in  the  Clerk's  book,  in  the  order  in  which  they  then  stand,  for 
hearing  in  the  next  ensuing  Term. 

13.  The  Court  may,  nevertheless,  in  any  case,  if  it  shall  see  fit  so 
to  do,  make  any  special  rule  or  order,  or  give  any  special  direction  upon 
or  with  respect  to  any  such  Rule,  or  the  entering,  taking  out,  or  service 
thereof,  or  with  respect  to  any  supposed  lapse  or  abandonment  thereof 
or  otherwise,  as  it  might  have  done  before  the  passing  of  these  or 
the  rescinded  Rules. 

Dated  9th  September,  A.D.  1865. 

(Signed)  Wm.  H.  Draper,  C  J. 

Wm.  B,  Richards,  O.J.  CP. 
John  H.  Hagarty,  J.  Q.B. 
Jos.  C.  Morrison,  J.  'Q.B. 
Adam  Wilson,  J.  CP. 
John  Wilson,  J.  CP. 


DIGEST 


OF 

€ASES  REPORTED  IN  VOL.  XV.,  BEGINNING  MICHAELMAS 
TERM,  28  Vic,  ENDING  TRINITY  TERM,  29  Vie. 


ABANDONMENT. 
See  Fi.  Fa.,  1. 

ABSENT  DEFENDANT. 

The  fact  of  a  defendant  being 
resident  out  of  the  jurisdiction  no 
objection  to  a  reference  under  Con. 
Stats.  U.  C.  ch.  22,  sec.  161. 

ACCOMMODATION  MAKER. 
See  Pleading,  9. 

ACCOUNT  STATED. 

Evidence.] — See  Bills  of  Ex- 
change and  Promissory  Notes, 
4. 


ACTION. 

See  Assignment  —  Equita- 
ble Pleadings,  1,  2 — Division 
Courts,  2 — Title  by  Estoppel 
—  Commission  to  take  Evi- 
dence, 1  —  Arrest — Bills  op 
Exchange  and  Promissory 
Notes,  1— Pleading,  1,  7,  9, 
11, 13 — Costs — Landlord  and 
Tenant,  2. 


ADDING  PARTIES  AT  TRIAL. 

Con.  Stat.  V.  G.  ch.  22,  sec. 
222 — Authority  of  guardian  to 
consent  to  infants  being  added — 
Con.  Stat.  U.  C.  ch.  74,  sec.  5. 

Held,  on  the  authority  of  Blake 
v.  Done,  7  H.  &  N.  465,  that  a 
judge  at  nisi  prius  has  power, 
under  sec.  222,  Con.  Stats.  U.  C. 
ch.  22,  to  amend  by  adding  parties, 
where  such  amendment  is  neces- 
sary for  the  purpose  of  determining 
the  real  question  in  controversy. 

Held,  also,  that  the  guardian  of 
an  infant,  appointed  under  Con. 
Stats.  U.  C.  ch.  74,  has  authority, 
under  sec.  5  of  that  act,  to  consent 
to  the  name  of  the  infant  being  so 
added  in  a  suit  which  seems  to  be 
for  the  latter' s  benefit. 

Quaere,  whether  such  consent 
should  be  in  writing.  In  this  case, 
the  point  not  having  been  raised 
at  the  trial,  the  court  refused  to 
entertain  the  objection.  Ogilvie 
v.  McRory,  557. 

ADMINISTRATION. 

Sale  of  intestate's  lands  under 
fi.  fa.  against  administrator  of 
administratrix — Estoppel —  Sta- 
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tute  limitations — Con.  Stats.  U. 
C  ch.  73. 

An  administrator  of  an  admin- 
istratrix has  no  authority  to  act 
for,  and  cannot  represent  the  in- 
testate, but  an  administrator  de 
bonis  non  must  be  appointed  to 
the  original  estate  ;  and  a  sale  by 
the  sheriff  of  lands  belonging  to 
the  intestate  under  a  fi.fa.  issued 
on  a  judgment  against  the  admin- 
istrator of  the  administratrix  of 
the  intestate  is  nugatory,  and  will 
pass  no  estate  to  the  purchaser  of 
the  lands.  But  in  this  case,  on 
ejectment  by  the  plaintiffs,  the 
sons-in-law  and  daughters  of  the 
intestate,  to  recover  possession  of 
lands  sold  under  such  circum- 
stances, it  having  appeared  that 
the  former,  being  tenants  for  life 
of  an  estate  of  freehold  in  said 
lands,  and  so  entitled  to  dispose  of 
the  same,  and  bind  the  lands  to 
that  extent,  uncontrolled  by  their 
wives  both  by  the  common  law, 
and,  according  to  the  evidence,  by 
Con.  Stats.  U.  C.  ch.  73,  had  con- 
curred in  and  in  fact  suggested 
and  urged  the  sale  in  question  for 
their  own  benefit,  even  indicating 
the  mode  in  which  it  should  be 
effected  ;  that  the  party,  (a  credi- 
tor of  the  estate  of  the  intestate, 
the  ancestor  of  the  plaintiffs)  for 
whose  benefit  the  intended  con- 
veyance on  such  sale  was  made, 
had  changed  his  position,  and  had 
assigned  the  judgment,  under 
which  the  sale  took  place,  for  the 
benefit  of  one  of  the  male  plain- 
tiffs, and  at  his  request; — 

Held,  that  these  were  acts  con- 
stituting such  an  estoppel  in  pais 
as  barred  the  male  plaintiff,  par- 
ticularly after  the  lapse  of  nearly, 
if  not  quite,  twenty  years,  from 
disputing  the  validity  of  said  con- 
veyance, and  that  the  bar  was  not 
removed  by  their  having  joined 


their  wives  with  them  in  the  ac- 
tion, in  which  the  validity  of  such 
conveyance  was  questioned. 

Semble,  that  there  was  no  evi- 
dence of  conduct  on  the  part  of  the 
female  plaintiffs  to  establish  an 
estoppel  against  them,  and  that  on 
the  death  of  their  husbands  the 
only  estoppel  created  would  cease 
to  operate  against  them. 

Held,  also,  that  the  Statute  of 
Limitations  would,  after  the  expi- 
piration  of  more  than  twenty  years 
from  the  accrual  of  the  husband's 
right  to  make  an  entry  or  bring 
an  action,  operate  as  a  bar,  as  long 
as  the  coverture  lasted,  to  any  ac- 
tion by  husbands  and  wives  jointly. 
Ingalls  et  al.  v.  Reid,  490. 


ADMINISTRATOR. 

Of  administratrix  does  not  re- 
present first  intestate.'] — See  AD- 
MINISTRATION. 

De  bonis  non.] — See  ADMINIS- 
TRATION. 

ADULTERY. 

Evidence  of  in  an  action  of 
crim.  con.] — See  Commission  to 
take  Evidence,  1, 


AFFIDAVITS. 

1.  Affidavit  of  merits,  proper 
form  of — Must  disclose  defence, 
except  in  interpleader  cases. 

The  proper  form  of  the  general 
affidavit  of  merits  is,  that  the  de- 
fendant has  "  a  good  defence  to 
the  action  on  the  merits/' 

Held,  therefore,  that  an  affidavit 
by  the  attorney  which  stated  that 
in  his  "'opinion  the  defendants 
had  a  sure  and  certain  defence 
legally  and  equitably"  was  insuf- 
fiient. 

Held,  also,  that  on  an  applica- 
tion to  set  aside  a  verdict  and 
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grant  a  new  trial,  on  the  ground  of 
merits,"  the  affidavit  must  disclose 
•what  the  merits  are. 

But  held,  that  in  an  interpleader 
issue  it  is  not  necessary  to  set  out 
the  merits,  inasmuch  as  the  very 
issue  itself  discloses  what  the  de- 
fendant's claim  is.  Vidal  v.  Bank 
of  Upper  Canada,  421. 

Affidavit  of  bona  fides,  under 
Con.  Stats.  V.  C.  c.  45,  sees.  1,  2, 
sufficiently  made  by  president  of 
a  corporation  without  the  au- 
thority  in  writing  necessary  in 
case  of  an  agent.'] — See  CHATTEL 
Mortgages. 

See  Commission  to  take  Evi- 
dence, 1. 


ALIENS. 

Con.  Stats.  C.  ch.  8,  sec.  9—9 
Geo.  IV.  ch.  21. 

A.,  an  alien,  born  in  the  United 
States,  received  a  patent  for  land 
here  in  1826,  and  in  the  same  year 
went  back  to  the  States,  where  he 
died  in  1855.  Some  of  his  child- 
ren were  born  in  the  States,  some 
here ;  but  they  all  lived  there,  and 
they  all  brought  ejectment. 

Quaere,  whether  those  who  were 
aliens  could  recover  under  Con. 
Stats.  C.  ch.  8,  sec.  9. 

Semble,  that  they  could,  for  that 
that  clause  is  not  confined  to  aliens 
resident  here. 

Quaere,  whether  under  9  Geo. 
IV.  ch.  21,  A.  having  obtained  a 
patent  from  the  crown,  would  be 
entitled  to  the  benefit  -of  that  act, 
without  proof  that  he  had  taken 
the  oath  of  allegiance.  Leather- 
man  et  al.  v.  Trow,  578. 


ALLUSION. 

On  subsequent  trial  to  former 
verdict.'] — See  Partners. 


ALTERATION. 

Of  insured  premises,] — See  In- 
surance. 

In  entry  of  verdict.]  —  See 
Partners. 

— » — . 

ALTERNATIVE  AWARD. 
See  Arbitration  and  Award. 


AMBIGUITY. 
See  Deed. 

AMENDMENT. 
Of  nisi  prius  record  in  eject- 
ment by  judge  at  trial.]  —  See 
Irregularity. 

See  Adding  parties  at  Trial. 

AMERICAN  PROBATE. 

Corroborative  evidence  of  rep- 
resentative character  of  executor.] 
— See  Evidence,  1. 

AMERICAN  CURRENCY. 

Notes  payable  in.] — See  PLEAD- 
ING, 6. 


APPEAL. 
See  Quarter  Sessions. 


ARREST. 

Action  against  Justice  of  the 
Peace  for.]  -See  Evidence,  2. 

ARBITRATION  AND  AWARD. 

Alternative  or  separable  award 
—  Validity. 

A  submission  to  arbitration, 
after  reciting  that  certain  differ- 
ences had  arisen  between  plaintiff 
and  defendant  respecting,  among 
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other  matters,  the  title  to  a  lot  of 
land,  referred  the  matters  in  dis- 
pute to  the  arbitrament  of  cer- 
tain parties  therein  named.  The 
arbitrators  awarded  that,  "  as  to 
the  right  and  interest  of  the  par- 
ties respectively"  in  the  land,  &c, 
defendant  should  pay  to  plaintiff 
$400  in  full  compensation  for  im- 
provements made  by  plaintiff,  and 
in  full  consideration  and  for  the 
discharge  of  all  his  claims  to  and 
against  the  said  land,  the  said 
$400  to  be  paid  to  defendant  in 
three  equal  instalments^  fixing  the 
periods  for  the  respective  payments, 
and  directing  how  the  payments 
of  the  second  and  third  instalments 
should  be  secured  ;  that  so  soon 
as  the  $400  had  been  fully  paid, 
or  its  payment  secured  as  afore- 
said, plaintiff  should  give  up  pos- 
session of  the  land  to  defendant. 

The  award  then  proceeded  to 
provide,  that  if  defendant  should 
not  pay  the  first  instalment  on  the 
15th  of  January,  1865,  or  should 
not  secure  the  due  payment  of  the 
second  and  third  instalments,  he 
(defendant)  should,  on  said  15th 
of  January,  1865,  convey  to  plain- 
tiff in  fee  all  his  right  and  title  to 
the  said  land,  and  that  plaintiff 
should,  in  consideration,  pay  two 
several  annuities — one  of  $80  to 
defendant  for  life,  and  another  of 
$20  to  defendant's  wife,  during 
coverture,  for  her  separate  use, 
with  certain  directions  as  to  in- 
creasing his  or  her  annuity,  accord- 
ing as  the  one  survived  the  other, 
and  as  to  the  occupying  a  house 
on  the  land  free  of  rent,  &c.  &c. 

ffeld,  that  the  latter  alternative 
of  the  award  was  in  excess  of  the 
arbitrators'  powers,  as  they  were 
not  authorized  to  make  a  bargain 
between  the  parties  as  to  the  terms 
on  which  the  land  should  be  sold 
by  one  to  the  other ;  and  even  if 
they  were,  they  had  no  right  to 


direct  that  a  portion  of  the  money, 
which  was  to  be  paid  to  defendant 
for  it,  should  be  appropriated  to 
his  wife  without  his  consent ;  but, 

Held,  that  a  breach  might  be 
supported  on  the  other  alternative, 
on  the  ground  that  there  was  an 
express  direction  to  pay  by  a  cer- 
tain time  and  in  a  certain  way, 
which  had  not  been  complied 
with ;  and,  therefore, 

Held,  that  the  award  was,  in 
effect,  an  alternative  award,  and 
could  be  upheld  and  enforced  as 
to  that  part  which  was  capable  of 
being  performed ;  that,  in  effect, 
it  was  separable,  the  part  which 
was  good  being  capable  of  being 
retained  and  enforced,  while  that 
which  was  bad  might  be  rejected. 

Semble,  that  the  award  of  $400, 
"in  full  consideration  and  dis- 
charge of  all  plaintiff's  claims  to 
and  against  the  land,"  shewed  that 
the  arbitrators  had  decided  that 
plaintiff  had  no  further  title  to  the 
land,  and  that  it  belonged  to  de- 
fendant.   Bond  v.  Bond,  613 . 


ARTICLED  CLERK. 

Attorney's  clerk  —  Discharge 
from  articles — Practice. 

A  clerk  articled  to  an  attorney, 
who,  during  the  continuance  of 
he  articles,  absconds,  will  be  dis- 
charged from  his  articles. 

delivery  of  a  copy  of  the  rule 
nisi  to  the  town  agent  of  the 
attorney,  and  leaving  copies  at 
his  last  place  of  residence  and 
at  his  office^  held  sufficient  service 
In  the  matter  of  Malcolm  Ogilvie 
McGregor,  an  articled  clerh,  54. 


ASSIGNMENT. 

Action  against  maker  and  four 
indorsers  of  a  note — Payment  by 
two   endorsers  —  Assignment  of 
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judgment  under  26  Vic.  ch.  45, 
sees.  2,  3. 

Gt.  made  a  promissory  note  to  S- 
who  indorsed  it.  DeGL,  D.  and 
W.  also  indorsed  it.  B.  discounted 
the  note,  which,  not  having  been 
paid  at  maturity,  was  sued,  and 
judgment  and  execution  obtained 
against  all  the  parties  to  it.  W. 
satisfied  the  execution,  whereupon 
G-.  and  D.  paid  him,  (he  having 
been  a  mere  accommodation  en- 
dorser,) S.  and  DeGr.  contributing 
nothing  towards  the  payment.  Gr. 
and  D.  thereupon  applied  to  B., 
under  26  Vic.  ch.  45,  sees.  2,  3, 
for  an  assignment  to  them  of  the 
judgment  so  obtained  by  him,  in 
order  to  levy  from  S.  and  DeGr. 
their  share  of  the  liability.  This 
B.  refused,  S.  and  DeG.  having 
informed  him  that  by  agreement 
they  were  to  be  relieved  of  liability. 

Held,  on  application  by  G.  and 
D.  for  an  order  to  compel  B.  to 
assign  to  them  the  judgment,  that 
on  the  authority  of  Phillips  v. 
Dickson,  29  L.  J.  C.  P.  223,  de- 
cided under  Imp.  Act  19  &  20 
Yic.  ch.  97,  sec.  5,  which  in  this 
respect  is  the  same  as  Can.  Act, 
•  26  Vic.  ch.  45,  sees.  2,  3,  the  court 
had  no  power  to  grant  the  order. 
Brown  v.  Gossage  et  at,  20. 

See  Pleading,  8 — Excessive 
Demise. 


ATTESTATION. 

Of  a  will,  either  under  Statute 
of  Frauds,  or  under  Con.  Stats. 
U.  C.  ch.  82,  sec.  13,  sufficient.'] 
— See  Will. 

ATTORNEY. 

Guilty  of  carelessness  in  conduct 
of  proceedings,  disallowed  costs  of 
unsuccessful  application  to  set  them 
aside.'] — See  Irregularity. 


ATTORNEY'S  CLERK. 

Will  be  discharged  from  his 
articles  if  attorney  absconds^] — 
See  Articled  Clerk. 


AWARD. 
In  an  action  on  an  award  it  is 
only  necessary  to  set  out  so  much 
tliereof  as  will  support  the  plain- 
tiff's case. ]~  See  Pleading,  13. 

BAIL. 

Refusal  to  take  no  evidence  of 
authority  to  arrest.]  —  See  Evi- 
dence, 2. 


BAILIFF. 
Action  against.] — See  DIVISION 
Courts,  2. 


BALANCING  OF  RISKS. 
See  Insurance. 

BENEFICIAL  HOLDER  (OF  PRO- 
MISSORY NOTE). 

Right  to  sue  in  name  of  repre- 
sentatives of  payee].— See  Bills 
of  Exchange  and  Promissory 
Notes,  2. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Promissory  note  indorsed  in 
blank — Action  by  payee  against 
indorser. 

Held,  J.  Wilson,  J.,  dissentiente, 
that  the  payee  of  a  promissory 
note  indorsed  in  blank  cannot,  by 
merely  writing  his  name  above 
that  of  the  indorser,  maintain  an 
action  as  indorsee  against  the 
latter,  unless  he  shews  that  he  has 
received  authority  from  the  in- 
dorser so  to  do,  with  the  express 
object  of  creating  between  them 
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the  relationship,  and  consequent 
liability,  of  indorser  and  indorsee. 
Robertson  v.  Huebach  et  al,  298. 

2.  Promissory  note — Payment, 
evidence  of —  Right  of  beneficial 
holder  to  sue  in  name  of  represent- 
atives of  payee — Municipal  corpo- 
rations may  take  any  rate  of  inte- 
rest. 

Defendants  made  the  note  sued 
on,  payable  to  D.  or  bearer,  for 
$348  40,  with  interest  at  15  per 
eent.  The  note  was  made  to  D. 
and  delivered  to  him  as  Reeve  of 
the  township,  for  money  loaned 
by  the  latter,  and  was  left  with  S. 
the  treasurer,  for  plaintiffs.  Sub- 
sequently the  defendant  Moore 
gave  his  own  note  for  $278  pay- 
able to  S.  (but  not  to  order),  8., 
without  authority  from  plaintiffs, 
giving  up  to  him  the  former,  the 
difference  between  the  two  notes 
being  a  loan  to  S.  himself,  though 
included  in  defendants'  note.  S. 
having  died,  his  accounts  with 
plaintiffs  were  adjusted  by  the 
latter  with  his  surety,  who  was 
charged  with  the  note  sued  on, 
which  he  arranged  by  giving  the 
note  for  $278  and  his  own  note 
for  $70 ;  and  a  balance  for  $183 
was,  as  agreed  to  by  plaintiffs,  paid 
by,  and  a  receipt  therefor  given 
to  him  in  full  of  plaintiffs'  claim 
against  S.  After  this  settlement 
plaintiffs  by  a  resolution  in  council 
recognized  this  note  for  $278  as 
amongst  their  existing  securities, 
thus  shewing  that  they  were  aware 
of  its  having  been  received  in 
substitution  of  the  note  sued  on. 

Held,  that  taking  the  whole 
transaction  together  there  was  such 
a  ratification  of  the  acts  of  S.  by 
plaintiffs  in  the  subsequent  adjust- 
ing of  his  accounts  with  his  surety 
that,  coupled  with  the  receipt  of 
the  note  for  $278  with  other  notes 
and  money  in  full  satisfaction  of 


all  claims  on  the  note  sued  upon, 
it  was  evidence  to  go  to  the  jury 
of  the  payment  of  this  note  under 
a  plea  of  payment. 

Held,  also,  that  the  plaintiffs 
could  enforce  payment  of  the  note 
for  $278  in  the  names  of  the  re- 
presentatives of  S. 

Held,  also,  that  municipal  cor- 
porations are  not  restricted  any 
more  than  individuals,  as  to  the 
rate  of  interest  to  be  received  upon 
monies  loaned  by  them,  but  that 
they  may  take  any  rate  of  interest 
agreed  upon.  The  Corporation  of 
North  Owillimbury  v.  Moore  et  al. 
445. 

3.  Written  agreement  by  parties 
severally  promising  to  pay  certain 
sums,  a  several  promissory  note. 

Defendant,  with  others,  signed 
the  following  instrument,  his  sub- 
scription being  $100 : 

"We,  the  undersigned,  do  here- 
by severally  promise  and  agree  to 
pay  to  F.  W.  Thomas,  Esq.,  (the 
plaintiff,)  agent  of  the  Bank  of 
Montreal  in  Groderich,  the  sums 
set  opposite  our  respective  names, 
for  the  purpose  of  building  an 
Episcopal  Church  and  Rectory  in 
the  town  of  Goderich." 

The  declaration  thereon  alleged 
that  in  consideration  that  W.  and 
others  would  promise  defendant  to 
pay  the  plaintiff  certain  specified 
sums,  for  the  purpose,  &c,  and 
that  plaintiff  would  pay  $100  for 
the  same  purpose,  defendant  pro- 
mised to  pay  the  plaintiff  $100 
therefor;  that  W.  and  the  others 
did  promise  and  pay  accordingly, 
and  the  plaintiff  paid  $100,  yet 
defendant  had  not  paid. 

At  the  trial  the  plaintiff's  pro- 
mise to  contribute  $100  was  not 
proved. 

Held,  that  on  this  ground  defen- 
dant was  entitled  to  succeed,  and 
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the  judgment  of  the  court  below 
refusing  a  nonsuit  was  reversed ; 
but, 

Held,  also,  that  the  instrument 
declared  on  was  the  several  pro- 
missory note  of  each  subscriber; 
and  as  it  seemed  that  the  plaintiff 
was  entitled  to  recover,  though 
not  upon  these  pleadings  and  evi- 
dence, a  new  trial  was  ordered  on 
payment  of  costs.  Thomas  v. 
Grace ,  462. 

4.  Unstamped  bills  of  exchange 
— Time  for  affixing  double  stamp 
—  Account  stated  —  Evidence  — 
Bill  payable  in  American  cur- 
rency—Damages— White  v.  BaJcery 
1  V.K.  292,  followed. 

When  a  party  becomes  the 
holder  of  an  unstamped  bill  of  ex- 
change he  must,  in  order  to  make 
it  valid  in  his  hands,  affix  the 
double  stamp  to  it  before  com- 
mencing an  action  upon  it. 

Per  Richards,  C.  J.,  that  the 
holder  of  such  a  bill  can  only  be 
considered  safe  by  affixing  the 
proper  stamp  at  the  time  when  in 
law  he  would  be  considered  as 
having  taken  and  accepted  the  bill 
as  his  own,  or  within  a  reasonable 
time  thereafter. 

The  view  expressed  in  Baxter 
v.  Baynes,  1  V.  K.  237,  as  to  the 
most  convenient  mode  of  raising 
the  question  of  the  invalidity  of  a 
bill  for  want  of  a  stamp,  (i.e.  by  a 
special  plea,)  adhered  to.  In  this 
case,  however,  as  no  objection  had 
been  taken  at  the  trial  to  the 
absence  of  a  special  plea,  and  ex- 
press leave  had  been  given  to 
enter  a  nonsuit,  if  the  court  should 
be  of  opinion  that  plaintiff  was 
not  entitled  to  recover  on  account 
of  the  bill  not  having  been  pro- 
perly stamped  in  due  time,  and 
the  case  having  been  argued  on 
that  ground,  the  court  did  not 
consider  it  necessary  to  discuss  the 


question  as  to  the  propriety  of 
such  ground  of  defence  being  set 
up  under  the  plea  of  non-accept- 
ance. 

Held,  also,  that  the  bill  of  ex- 
change was  no  evidence  of  an 
account  stated  between  the  plain- 
tiff and  defendant  (indorsee  and 
acceptor),  as  there  was  no  privity 
between  them ;  nor  were  certain 
letters  which  referred  only  to  the 
bill,  for  if  the  latter  was  void,  an 
acknowledgment  of  it  and  promise 
to  pay  in  a  particular  way  could 
raise  no  promise  to  pay  on  the 
account  stated,  because  there  would 
in  any  event  be  no  legal  or  valid 
consideration  for  the  promise. 

White  v.  Baker,  1  V.  K.  292, 
followed  as  to  the  damages,  in  the 
shape  of  exchange,  to  which  the 
holder  of  a  bill  is  entitled  against 
the  acceptor. 

Qusere,  whether  an  instrument, 
purporting  to  be  a  bill  of  exchange, 
payable  in  New  York  "  with  cur- 
rent funds/'  if  it  mean  other  than 
lawful  money  of  the  United  States, 
is  a  bill  of  exchange.  Stephens 
v.  Berry,  548. 

See  Pleading,  5,  6,  9. 


BOND. 

To  Crown  by  and  on  behalf  of 
Deputy  Postmaster.'] — See  Scire 
Facias. 

By  Obligor  to  convey  by  a  day 
certain.'] — See  Obligor. 

To  Sheriff.]— See  Pleading,  8. 

Form  of  declaration  on,  condi- 
tioned to  perform  award.]  —  See 
Pleading,  13. 


BREACH  OF  COVENANT  FOR 
TITLE. 

See  Title  by  Estoppel. 


632 


DIGEST  OF  CASES. 


BRIDGE. 

Action  for  cutting  away,  t#c] 
— See  Pleading,  1. 


CARRIAGE  OF  GOODS. 

See  Railways  and  Railway 
Companies. 

CHAMBERS. 
Renewal  in  Chambers  of  unsuc- 
cessful application  to  the  court. ~] 
— See  Practice. 


CHATTEL  MORTGAGES. 
Chattel  mortgage  to  corporation 
— Affidavit  of  bona  fides — Pres- 
sure—  Fraudulent  preference  — 
Equities  of  case,  after  discussion 
thereof  left  to  jury. 

Held,  Richards,  C.  J.,  hesitante, 
that  the  president,  or  other  princi- 
pal officer  of  a  corporation,  taking 
a  chattel  mortgage  for  and  in  the 
name  of  the  corporation,  does  not 
act  as  its  agent,  but  as  principal  in 
the  exercise  of  the  corporate 
powers  of  the  institution;  and, 
therefore,  that  the  affidavit  of  bona 
fides,  under  Con.  Stats.  U.  C.  ch. 
45,  sees.  1  &  2,  is  sufficiently  made 
by  such  officer  without  the  au- 
thority in  writing  necessary  under 
said  act  in  the  case  of  an  agent. 

Held,  also,  that  such  a  mortgage 
by  an  insolvent,  or  by  one  on  the 
eve  of  insolvency,  executed  by 
the  debtor  under  pressure  by  the 
creditor,  as,  for  instance,  a  threat 
of  a  criminal  prosecution,  but 
given  to  secure  a  pre-existing 
debt,  was  not  a  fraudulent  prefer- 
ence under  Con.  Stats.  U.  C.  ch. 
26,  sec.  18,  the  pressure  used 
rebutting  the  presumption  of  a 
fraudulent  intention  on  the  part 
of  the  debtor  to  prefer  the  creditor. 
The  intent  with  which  the  instru- 


ment is  given  being  a  question  for 
the  jury,  the  circumstances  of  pres- 
sure attending  its  execution  ought 
not  to  be  withdrawn  from  them. 

Where  both  sides  have  addressed 
the  jury  on  the  equities  of  the  case, 
it  is  no  ground  for  a  new  trial 
that  the  judge  refused  to  withhold 
these  equities  from  the  jury.  The 
Bank  of  Toronto  v.  McDougaM, 
475. 

CLEARING  OF  LAND. 

Injury  resulting  from  the  clear- 
ing of  land — Refusal  to  interfere 
with  verdict  of  jury. 

A  man  must  exercise  care  and 
discretion  as  to  the  time  and 
mode  of  clearing  his  land  ;  and  if 
his  neighbour  be  injured  by  rash- 
ness or  inconsiderateness  on  his 
part,  he  will  be  liable  to  him  for 
the  damage. 

It  is,  however,  always  a  question 
for  the  consideration  of  the  jury, 
whether  or  not  a  man  has  exercised 
his  own  right  to  the  injury  of  his 
neighbour;  and  where  the  case 
has  gone  fully  to  them,  with  all 
proper  directions  on  the  law  by  the 
presiding  judge,  their  verdict  will 
not  be  disturbed  by  the  court, 
unless  it  is  contrary  to  law,  even 
though  the  evidence  would  fully 
have  warranted  a  different  finding. 
WilMns  v.  Row,  325. 


COLLATERAL  SECURITY. 
Not  accounting  for  proceeds  of 
notes  given  as  collateral  security.] 

—  See  Private  Memorandum 
Book. 

COMMISSION  TO  TAKE  EVI- 
DENCE. 

1.  Action  of  crim.  con. — Evi- 
dence— Proof  of  Jewish  marriage 

—  Commission  to  take  evidence — 
Defective  state  of  envelope  enclos- 
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ing — Indorsement  of  style  of  cause 
— Annexing  evidence  taken —  Con- 
tractions in  entitling  of  affidavits 
of  execution  — Return — Admissi- 
bility of  evidence. 

A  commission  enclosed  in  an 
envelope,  which  comes  to  hand 
with  an  opening  not  large  enough 
to  allow  of  the  escape  of  the  pa- 
pers contained  therein,  is  suffi- 
ciently close,  under  Con.  Stats. 
U.  C.  ch.  32,  sec.  21,  to  render  it 
admissible  in  evidence. 

Effect  of  the  word  "  close"  con- 
sidered. 

Such  commission  need  not  be 
endorsed  with  the  style  of  the 
cause  in  which  it  is  issued. 

It  is  not  necessary  that  the  evi- 
dence taken  thereunder  should  be 
annexed  to  the  commission. 

It  is  no  objection  to  the  affi- 
davit of  execution  that  the  con- 
tractions plff.  and  deft,  are  used 
in  the  entitling  of  it. 

A  commission  should  be  so 
framed  in  its  terms  as  to  be  bind- 
ing upon  all  parties  to  be  exam- 
ined under  it,  particularly  as  to 
the  mode  of  administering  the  re- 
quisite oaths,  as,  for  instance,  to 
J  ews. 

JSemble,  1.  An  objection  to  a 
return  to  a  commission,  which 
states  that  the  execution  thereof 
will  appear  "by the  schedules  and 
papers  annexed,"  while  the  ex- 
amination and  affidavit  of  due 
taking  are  not  annexed,  if  such 
objection  be  either  that  the  return 
is  defective  or  that  it  is  no  return 
at  all,  may  be  fatal ;  but  in  such 
case,  if  the  objection  be  merely 
that  the  return  is  separate  from 
the  schedule,  it  must  fail.  2.  That 
in  all  cases  a  return  should  be  in- 
dorsed on  the  commission. 

A  party  who  joins  in  acting 
under  a  commission,  which  con- 
tains specific  directions  as  to  the 


mode  in  which  it  is  to  be  returned, 
cannot  afterwards  object  that  cer- 
tain formalities  prescribed  by  the 
statute,  but  not  by  the  terms  of 
the  commission,  have  been  omitted. 

In  an  action  of  crim.  con.,  it  is 
not  necessary  that  direct  evidence 
of  adultery  should  be  given  ;  it  is 
sufficient  to  prove  proximate  acts 
and  circumstances. 

Held,  therefore,  in  this  case,  that 
the  fact  of  the  defendant  having 
supplied  the  plaintiff's  wife,  while 
living  apart  from  her  husband, 
with  a  bedstead  and  mattress  at 
her  boarding-house  ;  that  he,  an 
unmarried  man,  visited  at  her 
residence  at  all  hours  of  the  day ; 
that  he  was  in  the  habit  of  dri- 
ving and  walking  with  her;  that 
he  admitted  he  kept  a  woman ;  and 
that  he  wrote  a  telegram  from  her 
to  the  plaintiff,  calling  her  by  his 
own  name; — were  strong  evidence 
of  adultery  having  been  commit- 
ted by  him  with  her. 

Eeld,  also,  that  a  written  con- 
tract was  not  essential  to  the  val- 
idity of  a  Jewish  marriage,  which 
had  been  solemnized  with  all  the 
usual  forms  and  ceremonies  of  the 
Jewish  service  and  faith ;  and 
that  such  a  marriage  was  valid, 
though  there  existed  in  relation 
to  it  a  written  contract  not  pro- 
duced.   Frank  v.  Carson,  135. 

2.  Commission  to  take  evidence 
— Enclosure  open  at  both  ends — 
Admissibility  in  evidence  —  Mis- 
take in  style  of  cause  fatal — New 
trial. 

A  commission  to  take  evidence, 
which  is  produced  at  the  trial  con- 
tained in  an  envelope  open  at  both 
ends,  though  otherwise  well  se- 
cured, and  under- the  hand  and 
seal  of  the  commissioner,  is  pro- 
perly admitted  in  evidence,  it 
appearing  that  it  arrived  at  the 
Toronto  post-office  in  that  state, 


634 


DIGEST  OF  CASES. 


and  there  being  no  suspicion  of  its 
having  been  tampered  with  by 
either  of  the  parties  interested. 

Held,  also,  that  it  is  always  open 
to  a  party  to  explain  to  the  satis- 
faction of  the  presiding  judge  how 
an  enclosure  of  the  kind  became 
open,  and  that  the  reception  of  it 
in  evidence  being  a  matter  resting 
very  much  with  the  judge,  the 
court  will  not  be  disposed  to  inter- 
fere with  him  in  the  exercise  of 
his  discretion. 

field,  also,  that  a  mistake  in  the 
entitling  of  the  cause  in  the  com- 
mission, (the  defendant  having 
been  styled  William  instead  of 
Samuel,)  was  fatal  to  it ;  that  the 
taking  of  the  evidence  under  it 
was  a  void  proceeding,  and  the 
evidence  not  entitled  to  be  treated 
as  binding,  though  taken  under 
oath;  and  that  the  jury  having 
probably  been  greatly  influenced 
in  their  verdict  by  the  evidence  so 
taken,  a  new  trial  ought  to  be 
granted.  Graham  v.  Stewart, 
169. 

COMMON  LAW  JUDGE. 
Has  no  power,  unless  where  given 
him  by  statute,  to  direct  feigned 
issue  to  be  tried  by  a  jury.'} — See 
Feigned  Issue. 

COMPENSATION. 
For  improvements^] — See  Land- 
lord and  Tenant,  1. 


COMPETENCY. 
Of  partner  as  a  witness,  when 
not  a  paty  to  the  record.] — See 
Partnership. 

COMPOSITION  DEED. 
Fraud.]— Where  J.  H.,  R.  M. 
and  F.  H.,  had  agreed  to  give  their 
promissory  notes  to  the  creditors  of 


E.  F.,  (who  had  already  made  an 
assignment  for  their  benefit)  in 
composition  for  the  debts  of  E.  F., 
at  10s.  in  the  £,  and  for  the  benefit 
of  the  creditors  had  executed  a 
deed  to  that  effect,  but  in  the  ex- 
pectation and  faith  that  E.  F. 
would  receive  back  from  the  as- 
signees one  half  of  the  stock  of 
goods  assigned  by  him,  and  that 
C.  would  receive  the  other  half, 
he  and  E.  F.  thus  becoming  co- 
partners in  the  goods,  and  the 
goods  were  afterwards  aH  delivered 
to  0.,  with  the  knowledge  and 
assent  of  E.  F. 

Held,  that  the  deed  of  J.  H., 
R.  M.,  and  F.  H.,  could  not  be 
avoided  on  the  ground  of  fraud, 
because  there  was  subsequently  a 
partial  failure  in  the  arrangement, 
on  the  faith  of  which  they  had 
made  the  deed. 

If  a  deed  be  obtained  by  fraud, 
a  person  innocently  taking  under 
it  for  valuable  consideration  will 
be  protected.  Matthewson  et  al. 
v..  Henderson  et  al.,  90. 


CONDITIONS  PRECEDENT. 

To  bringing  of  action  against 
Division  Court  bailiff  and  sure- 
ties.]— See  Division  Courts,  2. 

CONDONATION. 
Of  wrongful  distress,  not  estab- 
lished by  receipt  from  bailiff  by 
tenant  of  surplus  of  sale.] — See 
Pleading,  11. 


CONDUCTOR  (OF  RAILWAY 
COMPANY.) 
Wearing  badge  of  office  on  hat 
or  cap.] — See  Pleading,  14. 


CONFESSIONS. 
See  Criminal  Law,  3. 
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CONFIRMATION. 
Of  deed.] — See  Infant. 

CONSIDERATION. 

See  Equitable  Pleadings,  2. 

Contractions  {in  entitling  of  af- 
fidavit of  execution).'] — See  Com- 
mission to  take  Evidence,  1. 


.  CONVEYANCE. 
See  Insolvent — Infant. 


CONVICTION. 

In  averring  a  conviction  it  is  not 
necessary  to  shew  that  complainant 
prayed  the  justice  to  proceed  sum- 
marily.']— See  Pleading,  10. 


COSTS. 

Action  within  jurisdiction  of 
County  Court — Absence  of  certi- 
ficate —  Scale  of  taxation  —  Ver- 
dict to  govern. 

Where  a  verdict  is  rendered  in 
an  action  and  for  an  amount  with- 
in the  jurisdiction  of  the  County 
Court,  the  mere  fact  that  the 
damages  have  been  laid  at  a  sum 
beyond  such  jurisdiction,  does  not 
entitle  the  plaintiff,  without  a  cer- 
tificate from  the  judge  who  tried 
the  cause,  to  Superior  Court  costs. 

In  the  absence  of  this  certifi- 
cate the  master  on  taxation  must 
be  governed  by  the  amount  of  the 
verdict  recovered. 

Quaere,  whether,  if  the  claim  in 
the  declaration  be  specifically  for 
an  amount  beyond  the  jurisdiction 
of  the  County  Court,  the  master 
may  not  tax  the  plaintiff  full  costs, 
even  though  the  amount  recovered 
be  within  the  jurisdiction  of  the 
County  Court.     Miller  The 


Beaver  Mutual  Fire  Insurance 
Co.,  75. 

New  trial  only  granted  on  pay- 
ment of,  when  party's  damages 
appeared  to  be  but  $100.] — See 
New  Trial,  3. 

See  Irregularity. 


COUNTY  COUNCIL. 

Purchase  by,  of  public  roads 
from  government.] — See  Public 
Roads. 

COUNTY  COURTS. 

Verdict  in  an  action  and  for 
amount  within  jurisdiction  of 
does  not  carry  full  costs,  merely 
because  the  damages  have  been  laid 
at  a  sum  beyond  such  jurisdic- 
tion.]— See  Costs. 


COVENANT. 

Nbnavoidance  of  statutory  cove- 
nant on  behalf  of  Division  Court 
bailiffs.] — £ee  Division  Courts, 
2. 


COVENANT  FOR  TITLE. 

Action  for  breach  of]  —  See 
Title  by  Estoppel. 


COVENANT  TO  PAY  RENT. 

See  Equitable  Pleadings,  1. 
— Interest,  3. 

COVENANT  TO  DELIVER 
PEACEABLE  POSSESSION. 
.  See  Equitable  Pleadings,  2. 


COVENANT  FOR  QUIET  ENJOY- 
MENT. 

See  Landlord  and  Tenant,  2. 
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CRIM.  CON. 
Evidence  of] — See  Commission 

TO  TAKE  EVIDENCE,  1. 

CRIMINAL  LAW. 

1.  Forgery — Order  for  money 
not  addressed  —  Evidence  —  Con. 
Stats.  C,  ch.  94,  s.  13. 

A  writing,  not  addressed  to  any 
one,  may  be  an  order  for  the  pay- 
ment of  money  within  Con.  Stats.  C. 
ch.  94,  s.  13,  if  it  be  shewn  by  evi- 
dence for  whom  it  was  intended. 
In  this  case  the  order  was  for  $15, 
in  favour  of  "  bearer  or  R.  K,./' 
and  purported  to  be  signed  by  one 
"B."  The  prisoner  in  person  pre- 
sented it  to  M.,  representing  him- 
self to  be  the  payee  and  a  creditor 
of  "B."  Held,  that  it  might  fairly 
be  inferred  to  have  been  intended 
for  M. ;  and  a  conviction  for  for- 
gery was  sustained.  The  Queen  v. 
Parker,  15. 

2.  Conviction  for  wilfully  and 
maliciously  shooting  with  intent, 
<fcc. — New  trial  refused. 

On  motion  for  a  new  trial  by  a 
prisoner  convicted  of  wilfully  and 
maliciously  shooting  with  intent  to 
kill  and  murder, 

Held,  following  the  principle 
laid  down  in  The  Queen  v.  Ghubbs, 
(14  U.  C.  C.  P.  32,)  that  the  court 
will  not,  in  criminal  cases,  grant 
a  new  trial,  unless  the  verdict  is 
clearly  wrong;  even  though  the 
evidence  on  which  a  prisoner  is 
convicted  would  equally  justify  his 
acquittal ;  for  the  jury  are  to  judge 
of  the  preponderance  of  the  evi- 
dence, and  their  finding  will  not 
be  disturbed. 

Held,  also,  under  the  authority 
of  Scott  v.  Scott,  (9  L.  T.  N.  S. 
456,)  that  the  discovery  of  new 
evidence,  which  amounts  to  noth- 
ing more  than  corroborative  testi- 


mony, is  no  ground  for  granting  a 
new  trial.  The  Queen  v.  Mcllroyr 

3.  Confessions  —  Evidence  on 
which  receivable  —  Inducements  to 
confess— Jury  directed  to  disregard 
confession — Duty  of  judge  in  such 
cases — Practice. 

The  prisoner  was  convicted  of 
arson.  His  admission  or  confession 
was  received  in  evidence  on  the  tes- 
timony of  the  constable,  who  said 
that  after  the  prisoner  had  been  in 
a  second  time  before  the  coroner  he 
stated  there  was  something  more  he 
could  tell,  whereupon  the  consta- 
ble cautioned  him  not  to  say  what 
was  untrue.  He  then  confessed  the 
charge.  The  constable  did  not  re- 
collect any  inducement  being  held 
out  to  him.  There  was  also  evi- 
dence that  on  the  third  day  of  his 
incarceration  he  expressed  a  wish 
to  the  coroner  to  confess,  on  which 
the  latter  gave  him  the  ordinary 
caution,  that  anything  he  said 
might  be  used  against  him,  and 
not  to  say  anything,  unless  he 
wished.  He  then  made  a  second 
statement,  and  after  an  absence  of 
a  few  minutes  returned  and  made 
a  full  confession. 

Held,  that  on  these  facts  ap- 
pearing, the  statement  made  to  the 
constable  was  primd  facie  receiv- 
able, and  that  the  judge  was  well 
warranted  in  receiving  as  volun- 
tary the  confession  made  to  the 
coroner  after  due  warning  by  him. 

Semble,  however,  that  the  more 
reasonable  rule  to  adopt  in  such 
cases  is,  that,  notwithstanding  the 
caution  of  the  magistrate,  it  is  ne- 
cessary in  the  case  of  a  second 
confession,  not  merely  to  caution 
the  prisoner  not  to  say  anything  to 
injure  himself,  but  to  inform  him 
that  the  first  statement  cannot  be 
used  against  him.  But,  in  this 
case,  it  having  afterwards  appeared 
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that  the  prosecutor  had  offered  di- 
rect inducements  to  the  prisoner 
to  confess. 

Held,  that  if  the  judge  was  satis- 
fied that  the  promise  of  favor  thus 
held  out  had  induced  the  confes- 
sions and  continued  to  act  upon 
the  prisoner's  mind,  notwithstand- 
ing the  warning  of  the  coroner,  he 
was  right  in  directing  the  jury  to 
reject  them. 

Held,  also,  that  if  the  judge 
suspected  the  confessions  had  been 
obtained  by  undue  influence,  such 
suspicion  should  have  been  re- 
moved before  he  received  the  evi- 
dence. 

It  is  a  question  for  the  judge 
whether  or  not  the  prisoner  has 
been  induced  by  undue  influence 
to  confess. 

Semble,  1.  That  when  the  names 
of  other  prisoners  are  mentioned  in 
the  confession,  the  proper  course 
is  to  read  the  names  in  full,  but 
to  direct  the  jury  not  to  pay  any 
attention  to  them.  2.  That  the 
withholding  from  the  court  the  con- 
fessions made  before  the  coroner 
will  render  the  application  for  a 
new  trial  irregular. 

It  is  not  desirable  to  grant  rules 
nisi  for  new  trials  in  criminal  cases 
where  there  is  no  probability  of 
their  being  made  absolute,  inas- 
much as  it  is  calculated  to  excite 
expectations  not  likely  to  be  real- 
ized, and  to  raise  doubts  as  to  the 
promptness  and  certainty  of  pun- 
ishment. The  Queen  v.  Finkle, 
453. 

DAMAGES. 

Nominal'] — See  Title  by  Es- 
toppel. 

On  default  of  obligor  to  make 
title.] — See  Obligor  op  bond  to 

CONVEY  ON  A  DAY  CERTAIN. 

Excessive.] — See  Trover. 


Of  holder  of  a  bill  against 
acceptor.]  —  See  Bills  of  Ex- 
change and  Promissory  Notes,  4. 


DEDICATION. 

Insufficient  evidence  of.]  —  See 
Highway. 

DEED. 

Deed  to  married  woman — Pos- 
session and  conveyance  by  husband 
— Livery  of  seisin — Evidence — 
Demand  of  possession — Ambigui- 
ty— Evidence — Estate  in  futuro. 

A  grant  to  a  married  woman  of 
a  life  estate  in  l»nd  does  not  re- 
quire the  assent  of  her  husband  in 
order,  to  pass  the  title  to  her ;  and 
unless  he  repudiate  it  in  some  way, 
both  will  be  seised  in  her  right  of 
the  estate  so  granted. 

Possession  is  evidence  of  livery  of 
seisin  of  land ;  and,  where  there  is 
evidence  of  possession  accompany- 
ing and  following  a  deed  for  up- 
wards of  thirty  years,  seisin  may 
well  be  presumed. 

A  demand  of  possession  is  not 
necessary  in  ejectment,  where  the 
estate  of  the  defendant  has  termi- 
nated by  reason  of  the  death  of  his 
grantor,  the  husband  of  the  lessee 
for  life. 

Though  a  man  has  been  in  pos- 
session for  twenty  years  of  land 
granted  to  his  wife  for  life,  he  does 
not  thereby  acquire  an  absolute  title 
to  the  land ;  for  he  is  merely  seised 
with  her,  by  operation  of  law,  of  her 
estate  therein,  and  any  grant  made 
by  him  will  only  pass  an  estate  for 
his  own  life,  if  his  wife  should  so 
long  live;  and  if  he  predecease 
her,  the  right  to  possession  will 
revert  to  her,  and  entitle  her  to 
maintain  ejectment  against  his 
grantee. 

The  modern  doctrine  in  inter- 
preting the  meaning  of  a  grant  or 
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other  instrument  is,  to  ascertain 
the  surrounding  facts  at  the  time 
the  same  was  made.  In  this  case, 
which  was  ejectment  for  a  part  of 
lot  41,  in  the  1st  concession  of  the 
township  of  Colchester,  the  paten- 
tee of  the  whole  lot  granted  to  the 
plaintiff  "  all  that  parcel  of  land 
commonly  known  by  part  of  lot 
No.  41,  containing  fifty  acres," 
describing  it  by  boundaries  which 
corresponded  with  the  fifty  acres 
off  the  rear  part  of  the  lot  on  which, 
it  was  proved,  he  lived  at  the  date 
of  the  deed,  being  also  himself 
described  in  the  deed  as  of  the 
same  place.  The  grantee  with  her 
husband  thereupon  went  into  pos- 
session of  the  land,  being  that  in 
question  in  the  cause;  and  there 
was  no  evidence  that  the  grantor 
owned  any  other  lot  41. 

Held,  that  the  words  in  the 
deed,  with  the  surrounding  facts, 
together  with  what  followed  imme- 
diately after  its  execution,  were 
sufficient  to  shew  with  reasonable 
certainty  that  the  land  sued  for 
passed  by  the  grant ;  and  that  evi- 
dence of  such  facts  was  properly 
received  at  the  trial. 

In  this  case,  also,  the  deed 
was  dated  the  27th  of  March, 
1824,  to  hold  from  the  30th  day 
of  the  same  month. 

Held,  that  though,  under  the 
authorities,  it  might,  if  executed 
and  livery  of  seisin  given  on  the 
day  it  bore  date,  be  void,  yet  if 
not  executed  or  livery  of  seisin  not 
given  until  after  the  day  on  which, 
it  was  to  begin  to  operate,  it  would 
be  good;,  and, 

Semble,  that  the  jury  might 
properly  have  been  asked,  under 
the  peculiar  facts  of  the  case,  to 
presume  one  or  both  of  these  pro- 
positions in  favour  of  the  plaintiff, 
the  grantee  under  the  deed.  No- 
lan v.  Fox,  565. 


Execution  of  deed  by  one  part 
nerfor  both."] — See  Partners. 


DEFECTIVE  APPLICATION. 
See  Practice. 


DEMAND  OP  POSSESSION. 
See  Deed — Pleading,  3. 


DEMISE. 
See  Excessive  Demise. 


DEPUTY  POSTMASTER. 

Bond  to  Crown  by  and  on  be- 
half of] — See  Scire  Facias. 


DIVISION  COURTS. 

1.  Jurisdiction  —  Interpleader 
—  Title  to  land. 

The  judge  of  a  Division  Court 
may,  notwithstanding  Con.  Stats. 
U.  CK,  ch.  19,  sec.  54,  sub-sec.  4, 
entertain  an  interpleader  applica- 
tion to  try  the  question  of  pro- 
perty in  goods,  even  though  the 
enquiry  may  involve  the  title  to 
land.  The  judge  himself  must 
decide  such  application  without 
the  aid  of  a  jury.  Munsie  v. 
McKinley  et  al.  50. 

2.  Action  against  Division  Court 
bailiff  and  sureties  —  Non-avoid- 
ance of  [statutory  covenant — Con- 
ditions precedent  to  bringing  of 
action  —  Pleading  —  Nonsuit  — 
Con.  Stats.  U.  C  ch.  19. 

.  Sec.  25  of  ch.  19  Con.  Stats. 
U.  C.  is  directory,  not  mandatory. 

Held,  therefore,  in  this  case, 
which  was  an  action  against  a 
bailiff  and  his  sureties  for  an  ex- 
cessive seizure  by  the  former,  and 
a  sacrifice  of  plaintiff's  goods,  that 
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the  fact  of  the  sureties  of  a  divi- 
sion court  bailiff  being  non-resi- 
dents of  the  county  in  which  the 
bailiff's  duties  lay,  did  not  avoid 
the  covenant  into  which  they  had 
entered  on  his  behalf,  the  provi- 
sions of  the  section  in  question 
being  merely  intended  for  the 
guidance  of  the  judge  as  to  the 
class  and  character  of  sureties  to 
be  required  and  approved  of  by 
him. 

Held,  also,  that  in  an  action 
against  a  bailiff  of  a  Division 
Court  for  his  own  torts,  the  de- 
mand of  perusal  and  of  copy  of 
warrant,  under  sec.  195  of  ch.  19 
Con.  Stats.  U.  C,  is  not  requisite, 
the  same  being  only  necessary  in 
cases  of  "  defect  of  jurisdiction  or 
other  irregularity  in  or  appearing 
by  the  warrant,"  in  order  that  the 
clerk  and  not  the  bailiff  may  be 
made  liable. 

Held,  also,  that  in  such  an  ac- 
tion as  the  present  a  bailiff  is 
entitled  to  notice  before  suit 
brought,  even  though  the  propo- 
sed suit  be  upon  the  statutory 
covenant ;  that  such  action  must 
be  brought  within  six  months; 
and  that  this  defence  may  be  raised 
under  a  plea  of  the  general  issue 
by  statute. 

Queer  e. — 1st.  Are  the  sureties 
of  a  division  court  bailiff,  in  a 
joint  action  against  principal  and 
sureties,  entitled,  even  under  a 
special  plea,  to  raise  the  defence 
of  want  of  notice  of  action  to 
themselves?  2nd.  Can  they  in 
such  an  action  plead  the  want  of 
notice  to  the  bailiff  in  their  own 
protection  ?  3rd,  Can  they,  in  an 
action  against  themselves,  take  ad- 
vantage of  the  want  of  notice  to 
the  bailiff,  or  of  any  other  defence 
that  would  have  been  open  to  the 
latter?  But 

Held,  in  this  case,  that  as  the 
principal  and  sureties  had  been  I 


joined  in  one  action,  and  the  re- 
covery must,  therefore,  be  against 
all  or  none,  the  discharge  of  the 
principal  involved  that  of  the 
sureties.  Pearson  v.  Ruttan  et 
al,  79. 

Division  Court  execution.'}  — 
See  Pleading,  12. 


EJECTMENT. 

Right  to  bring  without  demand.'} 
— See  Pleading,  3. 

New  trial  as  to  half  of  a  lot  of 
land."] — See  New  Trial,  2. 

See  Evidence,  1. 


EMBLEMENTS. 
See  Pleading,  3. 


ENROLLMENT. 
See  Fi.  Fa.,  3.; 


EQUITABLE  PLEADINGS. 

1.  Action  on  covenant  to  pay 
rent — Equitable  plea — Demurrer. 

Declaration,  that  plaintiff  by 
deed  let  to  defendant  a  lot  of  land, 
situate,  &c,  to  hold  for  21  years 
from  1st  June,  1854,  at  a  rent 
payable  half-yearly,  free  from  all 
taxes  or  other  deductions,  and  de- 
fendant by  said  deed  covenanted 
with  plaintiff  to  pay  him  the  same 
as  aforesaid,  yet  five  years  of  said 
rent  and  taxes  are  due  and  unpaid. 

Plea,  on  equitable  grounds,  tha  t 
said  rent  was  reserved  upon  a  de- 
mise of  certain  lands  made  by 
plaintiff  and  others  to  defendant 
by  indenture,  dated  24th  May, 
1854,  and  made  between  plaintiff 
of  1st  part,  J.  C.  and  J.  F.  S., 
mortgagees  of  the  lands  amongst 
other  lands  thereinafter  mentioned, 


640 


DIGEST  OF  CASES. 


of  the  2nd  part,  L.  C,  wife  of 
plaintiff,  of  3rd  part,  and  defend- 
ant of  the  4th  part;  whereby 
plaintiff  and  the  other  parties  to 
said  indenture,  except  defendant, 
pretended  to  demise  to  defendant 
said  lands,  in  respect  of  which 
said  rent  was  reserved,  and  which 
said  premises  were  composed  of, 
&c. ;  that  plaintiff  and  the  other 
parties  to  said  indenture,  other 
than  defendant,  claim  and  derive 
title  to  said  premises,  and  at  the 
time  of  making  said  demise,  claim- 
ed and  derived  title  to  same,  under 
a  conveyance  thereof  by  one  Gr.  H. 
M.  to  plaintiff,  being  an  indenture 
of  bargain  and  sale  between  said 

G.  H.  M.  and  plaintiff,  dated  29th 
March,  1854,  whereby  said  Gr.  H. 
M.  pretended  to  convey  to  plaintiff 
all  said  premises  in  fee,  who  after- 
wards pretended  to  convey  certain 
interest  in  said  premises  to  the 
other  parties  to  said  indenture, 
who  joined  in  said  demise  to  de- 
fendant. That  upon  the  making 
of  said  demise,  and  before  said 
conveyance  by  said  Gr.  H.  M.  to 
plaintiff,  and  while  said  Gr.  H.  M. 
was  seised  in  fee  of  said  premises, 
to  wit,  on  1st  July,  1841,  said  Gr. 

H.  M.  contracted  and  agreed  with 
one  H.  G.j  now  deceased,  to  sell 
and  convey  to  him  in  fee  a  certain 
large  portion  of  said  demised  pre- 
mises, being  all,  &c,  and  said  G. 
H.  M.  then  contracted  and  agreed 
with  said  II.  G.y  that  he,  said  H. 
G.j  should  have  and  retain  posses- 
sion of  said  last  mentioned  pre- 
mises until  said  contract  of  pur- 
chase was  performed  by  said  H. 
G.j  on  his  part,  and  that  then  he 
said  G.  H.  M.  woidd  convey  same 
to  said  H.  G.  and  his  heirs  in  fee : 
that  thereupon,  to  wit,  on  said  1st 
July,  1841,  said  G.  II.  M. ,  in 
pursuance  of  said  contract,  let 
said  H.  G.  into  possession  of  same, 
and  said  H.  G.  retained  such  pos- 


session until  some  time  in  1843, 
when  he  died  intestate,  leaving  H. 
Gr.  his  only  son  and  heir  at  law, 
who  thereupon  entered  into  and 
retained  possession,  under  said 
contract  of  purchase,  until  he  also 
died  intestate  in  1859  ;  whereupon 
one  J.  Gr.,  the  mother  of  the  said 
H.  Gr.,  and  as  such  the  heir-at-law 
during  her  life  of  the  said  H.  Gr., 
under  said  contract  of  purchase, 
entered  into  and  retained  posses- 
sion of  the  same  continually 
from  the  death  of  the  son,  H.  Gr., 
until  after  the  commencement  of 
this  suit  -j  that  such  possession  of 
said  H.  G.j  the  son,  and  J.  G., 
the  mother,  was  of  right  under  said 
contract,  and  that  by  reason  there- 
of'defendant  did  not  and  could  not 
enter  into  the  possession  or  hold 
or  enjoy  said  last  mentioned  land 
so  being  parcel  of  said  demised 
premises,  or  any  part  thereof ; 
that,  although  defendant  has  al- 
ways since  the  making  said  sup- 
posed demise  been  ready  and  desir- 
ous of  entering  into  possession  of 
said  last  mentioned  land,  of  which 
plaintiff  had  due  notice,  yet  that 
he  has  always  been  and  still  is 
kept  out  of  the  same  by  reason  of 
said  contract  of  sale,  which  bound 
said  plaintiff  and  the  others  join- 
ing in  said  demise,  as  the  assignees 
of  said  Gr.  H.  M.,  and  thereby 
defendant  has  been  wholly  pre- 
vented from  entering  into  and  en- 
joying said  portion  of  said  demised 
lands,  and  from  receiving  the  pro- 
fits which  would  otherwise  have 
accrued  to  him  therefrom. 

Heldj  on  demurrer,  plea  bad. 
That  at  most  it  shewed  only  a 
parol  demise,  and  that  only  as  to 
part  of  the  premises;  that  H.  Gr. 
was  merely  tenant  at  will  or  at 
sufferance,  and  liable  to  be  ejected 
by  defendant;  and  that  relief,  if 
any,  would  only  have  been  ^  ap- 
portionate,  and  upon  terms,  in  a 
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court  of  equity.  Crooks  v.  Dick- 
son, 23. 

2.  Action  for  a  breach  of  cove- 
nant to  deliver  peaceable  possession 
of  premises — Equitable  plea — De- 
murrer —  New  assignment  —  De- 
murrer— Past  consideration. 

In  an  action  of  covenant  by 
lessee  against  lessor  on  a  covenant 
in  a  lease  under  seal  to  deliver 
possession  of  the  demised  premises 
to  plaintiff  on  20th  March,  1364, 
assigning  as  a  breach  that  defend- 
ant had  not  delivered  possession  to 
plaintiff,  and  had  deprived  him  of 
the  use  of  the  land  and  premises  ; 
defendant  pleaded,  on  equitable 
grounds,  that  plaintiff  by  an  agree- 
ment in  writing  executed  contem- 
poraneously with  the  lease,  in 
consideration  that  defendant  had 
leased  to  him  the  premises  men- 
tioned in  the  declaration,  which 
were  then  in  the  possession  of  one 
J.  Y.,  who  had  agreed  to  surrender 
possession  by  the  said  20th  March, 
agreed  not  to  bring  any  claim  or 
damage  against  defendant,  if  pos- 
session could  not  be  obtained  on 
the  day  as  provided  in  the  deed, 
averring  that  on  20th  March  Y. 
was  and  continued  in  possession  of 
the  premises  and  refused  to  deliver 
them  up  to  defendant,  who,  con- 
sequently, could  not  obtain  posses- 
sion thereof  on  the  said  day,  and 
could  not  by  reason  thereof  deliver 
possession  on  20th  March  to  plainT 
tiff. 

Plaintiff  new  assigned  that  he 
brought  his  action  as  well  for  the 
causes  attempted  to  be  justified  as 
for  not  giving  possession  of  the 
premises  21st  March. 

Meld,  on  demurrer  to  both  plea 
and  new  assignment,  that  the  plea 
was  bad,  as  a  legal  defence,  for 
attempting  to  alter  an  instrument 
under  seal  by  one  merely  in  writ- 
ing not  under  seal ;  as  a  legal  and 
45 


equitable  defence,  for  want  of  a 
good  consideration,  alleging,  as  it 
did,  a  past  consideration  as  that 
on  which  the  agreement  was  based. 
That  if  it  was  intended  to  be  urged 
that  the  agreement  was  part  of  the 
instrument  under  seal,  and  exe- 
cuted contemporaneously  with  it, 
it  was  not  so  stated ;  if  executed 
before  the  lease,  and  as  part  of  the 
consideration  for  making  the  lease, 
it  was  not  so  pleaded. 

Held,  also,  that  the  new  assign- 
ment was  bad  as  enlarging  the 
declaration.     Wilson  v.  Keys,  32. 


EQUITIES  OF  CASE. 
Leaving  of  to  jury,  after  dis- 
cussion, no  ground  for  new  trial.~] 
— See  Chattel  Mortgages. 


ESTATE  IN  FUTURO. 
See  Deed. 

ESTOPPEL 
See  Title  by  Estoppel — Ad- 
ministration. 


EVIDENCE. 
1.  Ejectment  against  tenant  of 
executor  of  the  debtor — Title  of 
executor  —  Denial  by  tenant  of 
landlord' s  title  as  executor,  offer 
judgment  against  the  latter  as  such 
—American  probate  of  will — Pro- 
duction in  evidence  of  original 
judgment  roll  —  Lease  of  lands 
after  delivery  of fi.  fa.  to  sheriff — 
Judgmentby  default,  whether  proof 
of  fraud. 

In  an  action  of  ejectment,  upon 
a  sheriff's  sale  under  a  fi.  fa. 
brought  against  the  tenant  or  al- 
leged tenant  of  the  executor  of  the 
debtor,  no  evidence  need  be  given 
of  the  title  of  the  executor,  or  of 
his  testator. 
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Such,  tenant  cannot  after  judg- 
ment by  default  against  his  land- 
lord, as  executor,  set  up  the  defence 
that  the  latter  was  not  executor. 

An  American  Probate  of  the 
Will  of  the  testator  may  be  receiv- 
ed as  corroborative  evidence  of  the 
representative  character  of  the  ex- 
ecutor. 

A  judgment  may  be  proved  by 
the  production  of  the  roll  contain- 
ing the  entry  of  it. 

A  lease  of  lands  made  by  the 
agent  of  an  executor,  after  delivery 
to  the  sheriff  of  a  fi.  fa.  lands 
against  such  executor,  will  only 
convey  an  interest  subject  to  such 
fi-fa- 

The  suffering  a  judgment  by 
default,  in  a  case  where  a  plea  of 
the  Statutes  of  Limitations  would 
have  been  a  bar  to  the  action,  is 
no  proof  of  fraud  in  the  defendant. 
If  such  judgment  be  fraudulent, 
as  giving  a  preference  to  one  cre- 
ditor over  another,  it  can  only  be 
objected  to  .on  that  ground  by  a 
creditor,  and  not,  as  in  this  case, 
by  the  tenant  of  the  executor. 
Sloan  et  al.  v.  Whalen,  319. 

2.  Action  against  a  Justice  of 
the  Peace  for  arrest  and  imprison- 
ment— Evidence,  refusal  to  take 
hail — Nonsuit. 

Where  the  defendant,  a  Justice 
of  the  Peace,  had  laid  an  inform- 
ation before  another  magistrate 
against  the  plaintiff,  who  was 
thereupon  arrested  under  the  said 
magistrate's  warrant,  and  on  an 
examination  wa3  committed  for 
trial  on  a  further  warrant  issued 
by  the  same  magistrate,  which 
turned  out  to  have  been  illegal  or 
void,  and  subsequently  imprisoned 
under  it,  the  defendant  and  the 
other  magistrate  having  refused  to 
admit  him  to  bail. 

Held,  in  an  action  of  trespass  by 
the  plaintiff  against  the  defendant, 


charging  him  with  the  arrest  and 
imprisonment,  that  in  the  absence 
of  any  evidence  that  the  defendant 
had  directed  the  officer  to  take  the 
plaintiff  to  prison,  or  had  influ- 
enced the  other  magistrate  in 
sending  him  there,  or  that  the 
officer  was  present  when  the  de- 
fendant and  the  other  magistrate 
declined  to  take  bail  and  said  they 
would  send  the  plaintiff  to  prison, 
or  that  he  even  knew  that  the 
defendant  had  said  anything  about 
it,  the  mere  refusal  by  the  defen- 
dant to  admit  the  plaintiff  to  bail, 
was  not  evidence  to  go  to  the  jury 
that  the  defendant  authorized  the 
illegal  arrest  and  imprisonment  of 
the  plaintiff,  and  a  nonsuit  was, 
therefore,  ordered  to  be  entered. 
McRinley  v.  llunsie,  230. 

See  Criminal  Law,  1,  3 — Will 
— Commission  to  take  Evidence, 
1 — Highway — Trespass — Memo- 
rial— Pleading,  12,  15  —  Bills 
qy  Exchange  and  Promissory 
Notes,  2 — Deed — New  Trial,  4 
— Magistrate — Fi.  Fa.,  3 — Jus- 
tice of  the  Peace. 


EXCESSIVE  DAMAOES. 
See  Trover. 


EXCESSIVE  DEMISE. 

Lease — Demise  by  lessee  beyond 
term  created — Assignment. 

Where  lessee  of  land  for  live 
years  demised  the  land  for  seven 
years. 

Eeld,  that  the  demise  in  ques- 
tion operated  as  an  assignment  of 
the  original  term,  and  conferred 
upon  the  original  lessor,  in  respect 
of  the  privity  of  estate  thus  crea- 
ted, a  right  of  action  against  the 
assignee  of  the  term  for  the  arrears 
of  rent  due  under  the  original 
lease.    Selby  v.  Robinson,  370. 
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EXCHANGE. 
See  Bills  of  Exchange  and 
Promissory  Notes,  4 — Pleading, 
6. 

EXPECTING  CAUSE  TO  BE 
REFERRED. 

See  New  Trial,  1. 


EXPIRATION  OF  WRIT. 
See  Fi.  Fa.,  1,  2. 

EXTENSION  OF  TIME. 
To  indorser  of  Pro.  Note.] — 
See  Pleading,  9. 


FEIGNED  ISSUE. 
Jurisdiction  of  common  law 
judge — Refusal  of  court  to  grant 
a  new  trial,  where  issue  directed 
by  judge. 

A  common  law  judge  has  no 
power,  unless  where  given  him  by 
statute,  to  direct  a  feigned  issue  to 
be  tried  by  a  jury :  the  most  he 
can  do  is  to  refer  the  parties  to 
the  full  court  for  the  required 
relief,  or,  perhaps,  to  grant  a  sum- 
mons returnable  in  court.  As  he 
cannot  grant  a  new  trial  himself, 
so  he  cannot,  by  creating  a  pro- 
ceeding of  the  kind,  confer  this 
jurisdiction  upon  the  court,  which 
will  therefore  refuse  to  interfere. 
McLaughlin  v.  McLaughlin^  182. 

FI.  FA. 

1.  Lands  —  Seizure  — Expira- 
tion of  writ  —  Abandonment  — 
Return. 

The  expiration  of  a  fi.  fa.  lands 
before  the  intended  day  of  sale, 
which  has  been  regularly  adver- 
tised, does  not  cause  a  cessation  of 
•  the  seizure,  which  the  commence- 
ment of  the  advertisement  is. 


In  this  case,  where  lands  had 
been  advertised  under  other  writs, 
the  plaintiff's  writ  of  fi.  fa.  being 
at  the  time  in  the  sheriff's  hands, 

Held 7  that  although  the  sale 
under  the  writs  so  advertised 
neither  took  place  nor  was  ad- 
journed, yet  that  the  plaintiff's 
writ  operated  upon  the  lands  under 
the  seizure  by  such  advertisement, 
and  that  the  return  of  "  lands  on 
hand"  to  this  writ  after  its  expiry 
was,  under  the  circumstances,  the 
only  return  which  could  have  been 
made;  and  further,  that  the  sheriff 
might  have  proceeded  at  the  plain- 
tiff's suit  without  a  venditioni 
exponas  to  sell  the  lands  then  in 
« in  his  hands. 

Held,  also,  that  the  non-adjourn- 
ment of  the  sale  advertised  for 
12th  September,  1863,  (which  did 
not  take  place,)  and  the  publica- 
tion of  an  apparently  independent 
notice  in  the  following  June,  under 
the  plaintiff's  writ  of  ven.  ex.,  did 
not  necessarily  and  conclusively 
constitute  an  abandonment  of  the 
seizure,  which  had  been  lawfully 
made  under  the  former  writs  ) 
although  no  positive  rule  could  be 
laid  down  as  to  what  would  con- 
stitute an  abandonment  of  lands 
once  seized,  this  being  a  matter  of 
fact  which  must  rest  very  much 
upon  intention.  Hall  v.  Goslee 
el  at,  101. 

2 .  Lan ds  —  Expiration  —  Re- 
newal— Priority  of  writs. 

The  day  of  the  teste  of  a  writ 
of  fi.  ja.  is  inclusive ;  so  that  a 
writ  issued  on  16th  May,  1861, 
will  expire  on  the  15th  May,  1862. 

In  this  case,  Held,  that  the  writ 
which  had  issued  27th  July,  1861, 
and  had  been  renewed  22nd  July, 
1862,  was  entitled  to  prevail  over 
a  writ  issued  on  the  16th  May, 
1861,  but  not  renewed  until  the 
16th  May,  1862. 
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The  law,  as  laid  down  in  Hamil- 
ton v.  Beardmore,  (7  Gr.  Chy. 
Rs.  286,)  that  the  registration  of 
a  judgment  recovered  against  the 
personal  representative  of  a  de- 
ceased person,  does  not  bind  lands 
which  were  of  the  deceased  ;  and, 
also,  that  the  omission  to  issue  a 
fi.  fa.  lands  within  a  year  from 
the  registration  of  a  judgment, 
prevents  the  judgment  from  opera- 
ting as  a  lien  upon  the  land  from 
the  date  of  registry, — recognized 
and  applied.  Bank  of  Montreal 
v.  Taylor,  107. 

3.  Enrolment — Secondary  Evi- 
dence— Practice. 

It  is  not  necessary  that  a  writ 
of  fi.  fa.,  which  has  not  been  re- 
turned, should  be  enrolled  before 
it  can  be  given  in  evidence ;  but 
the  writ  itself  may,  if  produced, 
be  given  in  evidence;  and  if  lost 
and  unenrolled,  secondary  evidence 
may  be  given  of  it. 

Held,  also,  that  the  issuing  of 
the  writ  of  execution  may  be  en- 
tered on  the  roll  at  any  time, 
though  no  return  may  then  have 
been  made  to  it.  Soules  v.  Dono- 
van, 121. 

FORFEITURE 

Of  lease  for  non-payment  of 
rent'] — See  Pleading,  3. 


FORGERY. 
See  Criminial  Law,  1. 


FRAUD. 
See  Composition  Deed. 

FRAUDULENT  PREFERENCE. 
See  Chattel  Mortgages. 


GUARDIAN  OF  INFANT. 
Authority  to  consent  to  adding 
of  at  trial.'] — See  Adding  Par- 
ties at  Trial. 


HIGHWAY. 

Obstructing  —  Insufficient  evi- 
dence of  dedication. 

Where  the  defendant  was  con- 
victed under  an  indictment  charg- 
ing him  with  having  obstructed  a 
"  highway "  on  evidence,  which, 
as  reported  to  the  court,  did  not 
shew  that  the  alleged  highway 
had  been  established  by  a  plan 
filed  or  signed  by  the  owners  of  the 
adjoining  lots,  or  by  the  general 
user  of  the  public,  it  having  been 
used  by  one  or  two  persons  only 
for  a  short  time,  or  that  any  clearly 
defined  portion  of  land  had  been 
marked  off  and  used ;  but  there 
appeared  to  have  been  merely  an 
open  space  not  bounded  by  posts 
or  fences,  over  which  the  owners 
of  the  adjoining  land  had  been  in 
the  habit  of  passing  in  the  carriage 
of  goods,  wood,  &c,  to  the  rear  of 
the  premises; — 

Held,  that  there  was  not  suffi" 
cient  evidence  of  dedication  to 
support  the  conviction,  which  was, 
therefore,  ordered  to  be  quashed. 
The  Queen  v.  Ouellette,  260. 

HIRING  AND  SERVICE. 
See  Partnership. 

HUSBAND. 

Possession  and  conveyance  by, 
of  his  wife's  land.] — See  Deed. 


IMPRISONMENT. 

Action  against  Justice  of  the 
Peace  for.] — See  Evidence,  2. 
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INCORPORATED  COMPANY. 

Legality  of  sale  by  members  of 
their  personal  interests  in.'] — See 
Pleading,  4. 


INDORSEE,. 

Action  by  payee,  as  indorsee) 
against  indorser  of  note  indorsed 
in  blank.'}— See  Bills  or  Ex- 
change and  Promissory  Notes, 

1.  . 

Extension  of  time  to  indorser."] 
— See  Pleading,  9. 


INDUCEMENTS. 
To  Confess.] — See  Crimimal 
Law,  3. 


INFANT. 

Conveyance  in  fee  by  infant — 
Confirmation — Title  by  estoppel. 

Where  the  defendant,  during 
nonage,  conveyed  in  fee,  without 
title  thereto,  certain  land,  in  pur- 
suance of  the  "Act  to  facilitate 
the  conveyance  of  Real  Property," 
to  the  grantor  of  the  plaintiff ; 
and,  though  fifteen  years  had  in 
the  meantime  elapsed  since  attain- 
ing his  majority,  took  no  steps  to 
repudiate  his  deed,  until  he  defen- 
ded on  this  ground  an  action  of 
ejectment  brought  against  him  to 
recover  the  land,  a  conveyance  of 
which  had  in  the  interim,  and  after 
the  conveyance  to  the  plaintiff, 
been  made  to  him  (defendant)  by 
the  person  entitled  thereto  :  Meld, 
that  the  defendant's  deed  was 
merely  voidable,  not  void,  and  that 
being,  therefore,  good  until  avoid- 
ed, it  might  be  assumed,  from  the 
circumstances  of  the  case,  under 
the  power  given  to  the  court  to 
draw  inferences  of  fact,  that  the 
defendant  had  confirmed  the  deed, 
and  that  he  could  not  now  avoid 
it  by  setting  up  in  this  suit  the 


defence  of  infancy  at  the  time  of 
its  execution,  inasmuch  as  it  had 
become  confirmed  before  the  action 
brought. 

Grace  v.  Whitehead,  (7  Grant, 
591,)  remarked  upon. 

Held,  also,  that  the  deed  in 
question  operated  by  way  of  estop- 
pel, and  that  the  title  subsequently 
acquired  by  the  defendant  passed 
at  once  to  the  plaintiff. 

Todd  v.  Cain,  (16  U.  C.  R. 
516,)  and  Doe  McGill  v.  Shea, 
(2  U.  0.  Q.  B.  483,)  distinguished. 
— Featherstonv.  McDonell,  162. 


INFORMATION. 
See  Magistrate. 


INFORMATION  OF  INTRUSION. 

'See  Lakes  and  Navigable 
Rivers. 


INSOLVENT. 

Sale  or  conveyance  by  an  insol- 
vent—Bona  fides  of  transfer — Con. 
Stat*.  U.  C.  ch.  26,  sec.  18—13 
Elizabeth,  ch.  5,  sec.  2. 

A  sale  or  conveyance  of  proper- 
ty made  by  an  insolvent,  though 
not  in  the  ordinary  course  of  trade, 
without  intent  to  defeat  or  delay 
creditors,  or  to  give  a  preference, 
is  valid ;  for  the  intent  with  which 
it  was  made  must  govern. 

The  last  clause  of  sec.  18,  ch. 
26,  Con.  Stats.  U.  C,  does  not 
avoid  all  conveyances  made  by  an 
insolvent  which  are  not  for  the 
benefit  of  creditors,  or  which  are 
not  made  in  the  ordinary  course  of 
trade  to  innocent  purchasers ;  it 
merely  excepts  the  cases  therein 
mentioned  from  the  operation  of 
the  antecedent  portion  of  the  sec- 
tion, but  does  not  invalidate  other 
transactions  within  the  objects  of 
the  act. 
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In  this  case  the  execution  deb- 
tors on  the  eve  of  insolvency,  and 
after  service  upon  them  of  the  writ 
at  the  suit  of  the  defendants  (the 
execution  creditors),  sold  their 
stock  in  trade  to  the  plaintiff  with 
the  knowledge  by  the  latter  that 
they  had  been  so  sued,  taking  from 
plaintiff  prommissory  notes  payable 
in  one,  two,  three  and  four  years, 
for  the  purpose  of  dividing  them 
ratably  among  their  creditors. 
These  notes  were  accordingly  of- 
fered to  and  accepted  by  the  seve- 
ral creditors  of  the  debtors,  with 
the  exception  of  the  defendants, 
who  rejected  them. 

Held,  that  the  jury  were  pro- 
perly directed  to  support  the  sale 
to  plaintiff,  if  they  found  that  it 
had  been  made  bond  fide  with  in- 
tent to  transfer  the  property  to 
plaintiff,  and  was  not  colourable  for 
the  purpose  of  protecting  it  for 
the  debtor,  even  though  the  effect 
of  such  sale  might  be  to  prevent 
the  defendants  from  seizing  the 
property  under  their  execution. 

Held,  also,  that  save  as  to  the 
provisions  in  the  Provincial  Statute 
against  preferring  one  creditor  to 
another,  the  Stat.  13  Eliz.,  ch.  5, 
sec.  2,  and  it  are  substantially  alike 
in  their  general  provisions.  Wood 
v.  Dixie,  (7  Q.  B.  892)  was  a  case 
of  preferring  one  creditor  to  ano- 
ther, and  does  not  decide  that  the 
intent  fco  defeat  'creditors  is  not 
enquirable  into  even  when  the 
sale  was  for  good  consideration 
and  intended  to  pass  the  property ; 
but, 

Semble,  it  would  not  be  sus- 
tained here  under  Provincial  Act, 
which  prohibits  preferences. 

Per  J.  Wilson,  J.,  that  the  jury 
should  have  been  further  directed, 
that  if  the  vendors  were  at  the 
time  of  sale  insolvent,  or  knew 
themselves  to  be  on  the  eve  of  in- 
solvency, and  made  the  sale  with 


intent  to  defeat  or  delay  their  cre- 
ditors, or  to  give  one  or  more  a  pre- 
ference, the  sale  was  void,  unless 
it  was  made  in  the  ordinary  course 
of  trade  to  an  innocent  purchaser  • 
that  a  sale  may  be  bond  fide  as  op- 
posed to  colourable,  and  yet  void 
by  Con.  Stats.  U.  C,  ch.  26,  sec. 
18,  if  the  intent  was  to  contravene 
its  provisions ;  and  that  the  ques- 
tion for  the  jury  is,  was  it  made 
with  that  intent  ?  Gottwalls  v. 
Mulliolland,  62. 


INSPECTION. 
See    Private  Memorandum- 
Book. 

— « — 

INSURANCE. 

Alteration  in  insured  premises 
— Balancing  of  risks. 

Where  one  of  the  conditions  of 
a  policy  of  insurance  was,  "  if  the 
risk  shall  he  increased  by  any 
means  whatever,  or  if  the  build- 
ings shall  be  occupied  in  any  way 
so  as  to  render  the  risk  more 
hazardous  than  at  the  time  of  in- 
suring, such  insurance  shall  be 
void,"  and  after  the  effecting  of 
the  insurance  certain  alterations 
were  made  in  the  premises  insured, 
consisting  of  the  removal  from  one 
room  to  another  adjoining  it  of  a 
couple  of  dye -kettles,  a  different 
disposition  of  the  flues  and  pipes 
connected  therewith,  and  the  erec- 
tion of  a  new  chimney,  thereby  to 
a  slight  extent  increasing,  (if 
considered  as  an  isolated  act,)  but 
to  a  great  extent  diminishing,  the 
risk,  and  the  jury  found  that, 
though  the  erection  of  the  chim- 
ney did  per  se  increase  the  risk, 
yet  that  diminishing  it  in  one 
place  and  increasing  it  in  another 
the  risk  on  the  whole  was  not  in- 
creased, and  rendered  a  verdict  in 
favour  of  the  plaintiff, 
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Held,  (distinguishing  Henelcer 
v.  British  American  Insurance 
Company,  13  U.  C.  C.  P.  99,)  that 
there  was  no  good  reason  why  the 
jury  should  not  have  found  as 
they  did,  and  a  rule  to  enter  a 
verdict  for  the  defendants  was 
refused.  Date  v.  Gore  District 
Mutual  Insurance  Company,  175. 

See  Policy  of  Insurance. 


INTEREST. 

1.  Interest  agreed  upon,  however 
exorbitant,  recoverable. 

Held,  following  Rowland  v. 
Jennings,  11  C.  P.  272,  and  Mont- 
gomery v.  Boucher,  14  0.  P.  45, 
that  the  agreement  between  the 
parties  fixes  the  rate  of  interest 
recoverable  as  damages,  however 
exorbitant  that  rate  may  be.  In 
this  case,  therefore,  the  jury  hav- 
ing perversely  allowed  only  ten 
per  cent,  per  annum,  although  they 
at  the  same  time  found  that  the 
defendant  had  signed  the  note  or 
instrument  agreeing  to  pay  five 
per  cent,  a  month,  a  new  trial  was 
granted  without  costs. 

Held,  also,  that  the  amount 
agreed  upon  was  recoverable  under 
the  common  count  for  interest  and 
account  stated.  Young  et  al.  v. 
Fluke,  360. 

2.  Computation  of  interest 
when  payments  made  generally. 

Held,  that  the  proper  mode  of 
computing  interest,  in  the  absence 
of  payments  made  specially  on 
account  of  principal,  is  to  compute 
it  on  the  amount  due  to  the  time 
of  each  payment,  making  rests, 
deducting  the  payments,  and  char- 
ging interest  on  the  balance. 
Bettes  v.  Farewell,  450. 

3.  Covenant  for  rent — Interest 
^Reference  to  master  —  Defen- 


dant resident  abroad — Con.  Stats. 
U.  C.  c.  22,  sec.  161. 

Held,  that  under  Con.  Stats. 
U.  C.  ch.  22,  sec.  161,  the  master 
is  empowered  to  ascertain  the 
amount  for  which  final  judgment 
is  to  be  entered  not  only  in  cas(  s 
in  which  he  could,  but  in  cases 
which  he  could  not  before  that  act 
have  computed  what  was  due ; 
and  that  the  fact  of  the  defendant 
being  resident  out  of  the  jurisdic- 
tion, is  no  objection  to  a  reference 
being  directed  for  such  purpose. 

Held,  also,  that  in  an  action  of 
covenant  for  rent,  an  order  by  a 
judge  in  chambers,  directing  the 
master  to  allow  the  plaintiff  in- 
terest on  the  amount  claimed  on 
the  writ  of  summons,  not  specially 
indorsed,  from  the  date  of  said 
writ,  was  properly  made,  although 
no  interest  was  claimed  in  the 
declaration.  Croohs  v.  Dickson, 
523. 


INTERPLEADER. 

Affidavit  to  set  aside  verdict 
and  for  new  trial,  in  inter  [deader 
cases,  need  not  disclose  merits.'] — 
See  Affidavits. 

See  Division  Courts,  1 — New 
Trial,  4. 


INTERROGATORIES.  1 

Unsa iisfactory  an swers- —  Refit* 
sal  to  discharge  defendant. 

Where  a  defendant,  in  close 
custody  under  ca.  sa.  in  an  action 
of  crim.  con.,  has  not  satisfactorily 
answered  interrogatories,  and  ap- 
pears to 'have  the  means  of  satis- 
fying a  large  portion  of  the  judg- 
ment, he  is  neither  entitled  to  be 
discharged  under  Con.  Stats.  U.  C. 
cap.  26,  sec.  8,  nor  to  be  re-com- 
mitted under  sec.  11  for  a  period 
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of  twelve  months,  and  then  dis- 
charged.    Glennie  v.  Ross,  536. 
See  Pleading,  8. 


INTESTATE. 

Sale  of  lands  of  intestate  under 
fi.  fa.  against  administrator  of 
administratrix.'] — See  Adminis- 
tration. 


INTRUSION. 

Information  of]- — See  Lakes 
and  Navigable  Rivers. 


IRREGULARITY. 

Nisi  Prius  record — Amend- 
ment hy  judge  at  trial— Omission 

—  Issue  book  — Irregularities  — 
Amendment —  Waiver  — Attorney 

—  Costs. 

A  party,  if  he  desires  to  object 
to  irregular  or  defective  proceed- 
ings, must  do  so  by  making  an 
immediate  application  to  have 
them  amended  at  the  expense  of 
him  whose  proceedings  they  are; 
for  if  he  allow  a  fresh  step  to  be 
taken  in  the  cause  without  doing 
so,  he  will  be  held  to  have  waived, 
and  cannot  afterwards  object  to, 
the  irregularities  complained  of. 

Held,  therefore,  that  it  was  no 
ground  for  setting  aside  a  verdict, 
that  the  issue  book  served  upon 
the  defendant  was  in  several  re- 
spects irregular  and  defective,  and 
differed  from  the  nisi  prius  record 
in  many  material  variances  and 
mistakes,  for  these  should  have 
been  amended,  on  the  application 
of  the  defendant,  at  the  expense 
of  the  plaintiff,  before  he  allowed 
the  latter  to  enter  the  record ;  and 
not  having  objected  to  them  in 
this  way,  he  could  not  be  heard  to 
do  so  afterwards.  But  the  plain- 
tiff's attorney  having  conducted 


his  proceedings  with  little  care, 
the  defendant's  rule,  to  set  them 
aside,  was  discharged  without 
costs. 

In  ejectment,  a  judge  at  nisi 
prius  has  power  to  amend  the 
record  by  adding  a  venire,  and 
inserting  the  dates  in  the  notices 
annexed  thereto. 

In  such  an  action  it  is  no  objec- 
tion to  the  record,  on  the  part  of 
a  defendant,  that  it  omits  the  entry 
of  judgment  as  to  the  undefended 
part  of  the  land,  provided  it  con- 
tain the  issue  raised  by  him. 
Harrington  v.  Fall,  541. 


ISSUE  BOOK. 

No  ground  for  setting  aside  a 
verdict  that  the  issue  book  served 
on  defendant  was  in  several  res- 
pects irregular  and  defective,  and 
differed  from  the  nisi  prius  record.] 
— See  Irregularity. 


JUDICIAL  DECISIONS. 

Series  of,  in  this  country,  to  be 
followed  in  preference  to  single 
decision  in  Engla,nd~]  —  See 
Obligor  (of  Bond  to  convey 
on  a  day  certain). 


JURISDICTION. 

Of  Division  Court."] — See  Di- 
vision Courts,  1. 


JURY. 

Directed  to  disregard  confession.] 
—See  Criminal  Law,  3 — Prin- 
cipal and  Agent. 


JEWISH  MARRIAGE. 

Proof  of]  —  See  Commission 
to  take  Evidence,  1. 
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JOINT  TORT. 
Proof  of. ~\ — See  MAGISTRATE. 


JUDGE. 

Duty  of  in  case  of  confessions, ,] 
— See  Criminal  Law,  3. 

Charge."]  —  See  Justice  of 
Peace. 

Of  Division  Court,  must  decide 
interpleader  application  to  try  the 
question  of  property  in  goods,  with- 
out the  aid  of  a  jury.] — See  Divi- 
sion Courts,  L 


JUDGMENT. 

Proof  of  by  production  of  roll.] 
— See  Evidence,  1. 

Entry  of  must  be  averred  to  ren- 
der valid  a  plea  of  recovery  of  ver- 
dict in  a  former  action  for  same 
causes  of  action.] — See  Pleading, 
t " 

JUDGMENT  BY  DEFAULT. 

In  a  case  where  the  Statute  of 
Limitations  would  have  been  a  bar, 
judgment  by  default  is  no  proof  of 
fraud  in  defendant] — See  EVI- 
DENCE, 1. 


JUSTICE  OF  THE  PEACE. 

Property  qualification  —  Cons. 
Stats.  C.  ch.  100,  sec.  3—  Con- 
flicting evidence — Judge's  charge. 

In  a  qui  tarn  action  against  de- 
fendant for  acting  as  a  justice  of 
the  peace  without  sufficient  pro- 
perty qualification,  where  the  evi- 
dence offered  by  plaintiff  as  to  the 
value  of  the  land  and  premises, 
on  which  defendant  qualified,  was 
vague,  speculative  and  inconclu- 
sive, one  of  the  witnesses,  in  fact, 
having  afterwards  recalled  his  tes- 
timony as  to  the  value  of  a  por- 
tion of  the  premises  and  placed  a 


higher  estimate  upon  it;  while 
the  evidence  tendered  by  the  de- 
fendant was  positive,  and  based 
upon  tangible  data, 

Held,  A.Wilson,  J.,  dissentiente, 
that  the  jury  were  rightly  directed, 
"  that  they  ought  to  be  fully  satis- 
fied as  to  the  value  of  the  defen- 
dant's property  before  finding  for 
the  plaintiff ;  that  they  should  not 
weigh  the  matter  in  scales  too 
nicely  balanced  ;  and  that  any 
reasonable  doubt  should  be  in 
favour  of  the  defendant." 

Observations  on  the  principle 
of  the  valuation  of  land  with  a 
view  to  determining  the  property 
qualification  of  justices  of  the 
peace.  Squire  qui  tarn  v.  Wilson, 
284. 

See  Evidence,  2  —  Pleading, 
10. 

JUSTIFICATION. 
See  Pleading,  2,  15. 


MARKET. 

Obstruction  to  by  tenant  of  cor- 
poration after  lease  of  market 
fees.']— See  Landlord  &  Tenant,  2. 


LAKES  AND  NAVIGABLE 
RIVERS. 

Obstructing  the  waters  of  the 
lakes — Ivformation  of  intrusion. 

The  property  in  the  soil  adja- 
cent to  the  shore,  and  which  is 
covered  by  the  waters  of  the  lakes, 
or  of  navigable  rivers,  is  in  the 
Crown,  subject  to  the  right  of  the 
public  to  pass  over  the  water  in 
boats,  and  to  fish  and  bathe  therein. 

Held,  therefore,  where  the  de- 
fendant had  encroached  on  a  por- 
tion of  lake  Ontario,  not  far  from 
land  belonging  to  himself,  but  not 
adjoining  it,  by  the  construction 
therein  of  certain  cribwork  and 
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piers,  upon  which  he  had  built  a 
warehouse,  that  these,  not  being 
natural  accretions  to  his  land,  but 
artificial  impediments  to  the  waters 
of  the  lake  or  harbour,  (the  har- 
bour being  then  vested  in  the 
Crown,)  must  be  considered  to  be 
upon  the  soil  of  the  Crown,  and 
that  the  defendant  was  liable  to 
be  removed  therefrom  on  an  in- 
formation of  intrusion  at  the  suit 
of  the  Crown.  The  Attorney  Gen- 
eral v.  Perry,  329. 


LANDLORD  AND  TENANT. 

1.  Lease  —  Renewal — Compen- 
sation for  improvements  —  Mode 
of  valuation — Construction  of  the 
naked  expression  "month." 

M.  leased  certain  premises  to  E. 
for  twenty-one  years,  covenanting 
that  if  E.,  his  executors,  adminis- 
trators or  assigns,  should  desire 
to  renew  said  term,  (three  months 
notice  having  been  first  given,) 
the  rent  for  the  extended  period 
should  be  fixed  by  arbitration ; 
that  if  M.  neglected  to  seal  and 
deliver  a  new  lease  upon  the  terms 
agreed  on,  M.,  his  heirs  and  as- 
signs, would  pay,  or  cause  to  be 
paid  at  a  fair  valuation  to  E.  for 
all  buildings  or  improvements  put 
upon  the  premises,  excepting  those 
erected  at  the  date  of  the  lease; 
that  if  M.  neglected  or  refused  to 
pay  within  one  month  for  such 
improvements,  the  lease  should  be 
deemed  and  considered  to  be  re- 
newed for  twenty-one  years  longer 
at  the  same  rent  as  before.  M. 
devised  the  premises  in  question 
to  the  plaintiffs,  or  some  of  them. 
E.  sub-let  to  H.  B.  W.,  reserving 
a  reversion,  and  subsequently  as- 
signed to  defendant,  having  pre- 
viously, and  about  three  months 
before  its  expiration,  made  a  claim 
in  writing  for  a  renewal  of  the 
term.      Defendant    notified  the 


plaintiffs  before  the  expiry  of  the 
term  of  his  purchase  of  the  lease, 
and  his  readiness  to  submit  to  ar- 
bitration as  to  the  improvements 
made  during  the  term.  N.,  one 
of  the  plaintiffs,  replied  on  their 
behalf  that  the  devisees  would  not 
renew,  and  requested  defendant  to 
point  out  the  improvements  made 
by  E.  and  defendant,  with  a  view 
to  arbitration  if  necessary.  No 
improvements  of  any  kind  had 
been  made  by  E.  prior  to  the  sub- 
lease, nor  by  defendant  since  the 
assignment,  but  all  had  been  done 
by  H.  B.  W.  during  his  sub-ten- 
ancy, he  having  erected  several 
buildings  in  addition  to  those  al- 
ready on  the  premises.  No  de- 
mand of  possession  was  made 
other  than  that  contained  in  the 
reply  to  defendant's  notice. 

Meld,  on  ejectment  brought  by 
the  plaintiffs,  that  the  refusal  by 
the  latter  to  renew  the  lease  was  a 
refusal  to  settle  a  new  rent  and  to 
execute  a  new  lease,  and  a  dis- 
charge to  defendant  from  all 
necessary  precedent  acts  for  that 
purpose;  that  this  discharge  en- 
titled him  to  compensation  for 
improvements,  and  to  the  con- 
structive renewal  of  the  lease  on 
failure  of  plaintiffs  to  pay  for  them ; 
that  the  improvements  to  be  paid 
for  were  not  those  that  might  be 
made  by  lb.  alone,  but  by  any 
person  claiming  under  him  having 
the  right  to  make  them,  and  that 
H.  B.  W.  having  had  that  right, 
and  the  improvements  made  by 
him  not  having  been  paid  for  by 
plaintiffs,  the  lease  must  be  deemed 
to  be  renewed,  which  could  only 
be  done  by  its  operating  in  favour 
of  defendant,  the  assignee  of  E. 

Held,  also,  that,  the  lease  not 
providing  for  the  mode  of  valua- 
tion, the  plaintiffs  might  have 
made  it  and  tendered  the  amount 
to  defendant,  subject  to  determi- 
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nation  by  a  jury  as  to  its  fairness 
and  reasonableness,  in  case  of 
defendant's  refusal  to  accept  it; 
but  that  the  defendant's  omission 
to  have  the  valuation  made  gave 
the  plaintiffs  no  right  to  eject. 

Held,  also,  that  though  under 
the  circumstances  of  the  case  it 
might  be  said  that  plaintiffs  were 
entitled  to  the  month  next  after 
the  expiry  of  the  old  lease  within 
which  to  pay  for  the  improve- 
ments, and  though  they  had 
brought  their  action  within  the 
month,  which  must  mean  a  lunar 
month,  and  would,  therefore,  have 
been  entitled  to  a  judgment  in 
their  favour,  if  they  had  had  the 
right  of  entry  during  this  month, 
however  subject  to  be  restrained 
from  enforcing  their  judgment  on 
the  determination  of  that  right  of 
entry  before  the  execution  of  a 
writ  of  possession ;  yet  that  during 
this  month,  or  until,  at  any  rate, 
paid  for  the  improvements,  or 
pending  negotiation  respecting 
improvements,  defendant  could 
not  be  treated  as  a  trespasser; 
but  that  he  had  such  an  inchoate 
right  in  the  land,  which  might  be 
converted  into  an  absolute  estate 
for  a  further  term  of  twenty-one 
years,  as  entitled  him  to  continue 
in  possession,  particularly  in  the 
absence  of  any  unequivocal  de- 
mand to  deliver  up  possession,  or, 
at  any  rate,  to  enter  on  30th  June, 
1864,  the  very  next  day  after  the 
commencement  of  the  action  ;  and 
even  if  plaintiffs  could  have  main- 
tained ejectment  during  the 
twenty-eight  days  against  the  de- 
fendant, the  subsequent  accrual 
of  the  latter's  legal  estate,  by  the 
plaintiffs'  failure  to  pay,  would 
have  related  back  to  the  expiration 
of  the  lease,  as  the  date  of  the 
commencement  of  the  renewed 
term. 

Distinction  between  a  lease  of 


this  kind  and  the  ordinary  lease, 
where  a  renewal  is  claimable  and 
is  claimed,  observed  upon.  JVu- 
dell  el  al.  v.  Williams,  348. 

2.  Lessee  of  market  fees — Ob- 
struction of  Market  by  tenant  of 
corporation. 

Where  the  defendants  leased  to 
plaintiff  the  market  fees  of  a  wood 
market  established  in  one  of  the 
public  highways  of  the  city,  co- 
venanting against  their  own  inter- 
ference, or  that  of  any  one  by 
their  license,  with  the  collection 
of  said  fees,  having  upwards  of 
twenty  years  previously  passed  a 
by-law,  recognizing,  with  certain 
restrictions,  the  right  to  deposit 
materials  for  building  purposes  on 
the  highways  of  the  city,  and  sub- 
sequently demised  certain  premises 
adjoining  the  market  to  one  M., 
who  obstructed  a  portion  of  the 
same  with  building  materials, — in 
an  action  by  the  plaintiff  against 
the  defendants  on  their  implied 
covenant  for  undisturbed  collec- 
tion of  said  fees,  and  charging  a 
wrongful  license  to  M.  to  obstruct 
said  market, 

Held,  that  such  an  action  was 
not  maintainable ;  that  the  by-law 
was  one  which  the  defendants  had 
authority,  with  a  view  to  public 
improvement  and  convenience,  to 
pass,  and  that  the  plaintiff  must 
be  taken  to  have  been  cognizant 
of  it  when  he  became  their  ten- 
ant; that  M.  might,  without  the 
license  of  the  defendants,  have 
occupied  a  reasonable  portion  of 
the  highway,  the  by-law  apparently 
merely  restricting,  without  ex- 
pressly conferring,  the  right  of 
occupation ;  that  the  market  being 
fixed  on  a  public  highway,  which 
is  primd  facie  for  purposes  of 
public  travel,  the  exercise  of  the 
rights  incident  to  such  market 
must  be  subordinate  to  the  pri- 
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mary  and  principal  purposes  of 
the  highway;  that  there  was  no 
such  implied  covenant  for  quiet 
enjoyment  as  the  plaintiff  asserted, 
for  there  could  not  be  in  the  high- 
way any  such  absolute  and  exclu- 
sive enjoyment  as  he  claimed  was 
secured  to  him.  Reynolds  v.  The 
Corporation  of  the  City  of  To- 
ronto,  276. 

See  Pleading,  3. 


LEASE. 

See  Evidence,  1  '—  Excessive 
Demise—Landlord  &  Tenant,  1. 

Proviso  for  determination  by 
notice  — Forfeiture  for  non-pay- 
ment of  rent.']— See  Pleading,  3. 


LESSEE. 
Of  market  fees."] — See  Land- 
lord and  Tenant,  2. 


LIMITATIONS,  (STATUTE  OF). 

Limitation  of  actions  — -  Con. 
Stats.  U.C  ch.  88,  sees.  1,  3. 

The  bringing  of  the  action,  not 
the  recovery  of  possession,  stays 
the  operation  of  the  Statute  of 
Limitations;  therefore,  where  pos- 
session was  taken  under  a  hab.  fac. 
poss.,  though  after  a  delay  of  ten 
years  from  the  recovery  of  judg- 
ment, 

Held,  that  the  possession  so 
taken  related  to  the  date  of  bring- 
ing the  action,  and  that  the  inter- 
vening ten  years'  possession  would 
not  enure  to  the  benefit  of  the 
tenant,  so  as  to  assist  him  in  claim- 
ing title  under  the  statute. 

Held,  also,  that  a  person  going 
into  possession  under  a  deed  from 
one  who  is  supposed  to  be  the  heir 
of  the  grantee  of  the  Crown,  but 
who  is  found  by  the  jury  not  to 
have  been  the  heir  of  the  grantee, 


is  not  a  person  claiming  to  hold 
under  the  grantee  within  the 
meaning  of  sec.  3,  so  as  to  be 
relieved  from  showing  that  the 
grantee,  or  some  one  claiming 
under  him,  had  notice  of  his  pos- 
session. Turley  v.  Williamson, 
(Tenant),  John  Johnston,  (Lund- 
lord),  538. 

See  Administration. 


LIVERY  OF  SEISIN. 
Evidence  of]— -See  Deed. 


LOST  DEED. 

Sufficiency  of  search  for  to  ad- 
mit secondary  evidence.]  —  See 
Memorial. 


MAGISTRATE. 

Magistrate — Trespass  —  Infor- 
mation—Warrant, evidence  of— 
Joint  tort— Evidence —Notice  of 
action  —  General  verdict  —  Re- 
stricting to  one  count  —  Verdict 
against  two  defendants  on  sepa- 
rate counts. 

The  warrant  of  a  magistrate  is 
only  primd  facie,  not  conclusive 
evidence  of  its  contents  ;  as,  for 
instance,  of  an  information  on 
oath  and  in  writing  having  been 
laid  before  him. 

Such  information  must  be, 
under  Gon.  Stats.  C.  cap.  102, 
sec.  8,  not  only  on  oath,  but  in 
writing;  and,  except  on  an  infor- 
mation thus  laid,  there  is  no  au- 
thority to  issue  the  warrant. 

In  this  case,  the  magistrate 
having  acted  in  direct  contraven- 
tion of  the  statute,  in  issuing  a 
warrant  without  the  proper  in- 
formation under  the  statute,  or 
without  even  a  verbal  charge  hav- 
ing been  laid  against  the  plaintiff, 
and  there  being  no  evidence  of 
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bona  fides  on  his  part,  the  court 
held  that  he  was  not  entitled  to 
notice  of  action. 

Semble,  1.  That  the  fact  of  a 
magistrate's  issuing  a  warrant 
without  the  limits  of  the  county 
for  which  he  acts  does  not  neces- 
sarily disentitle  him  to  notice  of 
action.  2.  That  such  notice  will 
be  bad,  if  it  omit  the  time  and 
place  of  the  alleged  trespass. 

A  general  verdict,  on  a  declara- 
tion containing  one  count  in  tres- 
pass and  another  in  case,  is  not 
bad  in  law.  But  in  this  case,  the 
court  being  of  opinion  that  there 
was  only  one  joint  cause  of  action 
against  the  defendants,  that  is  the 
arrest,  restricted  the  verdict  to 
that  count. 

Held ,  also,  that  a  joint  tort  was 
sufficiently  established  against  the 
defendants  by  evidence  that  one 
procured  the  warrant  to  be  issued 
and  the  other  issued  it ;  that  both 
knew  that  no  charge  had  been 
made  against  plaintiff;  that  the 
warrant  was  given  by  the  one  to 
the  other  for  the  arrest  of  plaintiff, 
who  was  accordingly  arrested  upon 
it,  and  that  illegally. 

Held,  also,  that  the  effect  of 
this  evidence  was  not  destroyed 
by  the  fact,  that  the  arrest  was 
made  in  another  county  and  under 
the  authority  of  another  magis- 
trate's endorsation  upon  the  war- 
rant; for  that  that  endorsation 
was  not  strictly  the  authority  to 
arrest,  but  merely  to  execute  the 
original  warrant ;  and  that  the 
arrest  was  wrongful  not  from  the 
endorsation,  but  from  the  antece- 
dent illegal  proceedings  of  the 
defendants ;  and  that  the  defen- 
dant who  issued  the  warrant  was 
as  much  responsible  as  if  the  ar- 
rest had  been  made  in  his  own 
county. 

Semble,  1.  That  if  it  had  ap- 
peared that  defendant  who  issued 


the  warrant  was  liable  in  case  only, 
and  malice  of  some  special  kind, 
personal  to  himself,  in  which  his 
co-defendant  was  not,  and  could 
not  be  a  partaker,  had  been  proved, 
a  joint  action  would  lie  against 
both.  2.  That  one  defendant 
might  have  been  convicted  in  tress- 
pass, and  the  other  in  case.  Friel 
v.  Ferguson,  584. 


MARRIED  WOMAN. 
Deed  to.] — See  Deed. 


MEMOKANDUM  BOOK. 
See    Private  Memorandum- 
Book. 


MEMOKIAL. 

Search  for  lost  deed,  what  suf- 
ficient to  admit  of  secondary  evi- 
dence —  Memorial  executed  by 
grantor,  good  evidence  against 
third  parties. 

In  the  case  of  lost  deeds  it  is 
always  a  question  for  the  presiding 
judge  whether  sufficient  search 
has  been  made  to  justify  the  ad- 
mission of  secondary  evidence  as 
to  their  contents. 

In  this  ease  the  witness,  who 
was  the  son  of  the  late  agent  of 
one  of  the  grantors,  stated  that 
his  father  had  possession  of  all  the 
papers  of  the  grantor  relating  to 
lands  in  Upper  Canada;  that  he 
had  searched  through  his  father's 
papers  and  the  papers  of  the 
grantor,  all  of  which  were  then 
in  possession  of  himself  and  mo- 
ther ;  that,  at  the  suggestion  of 
the  executors  of  the  said  grantor, 
another  person  had  searched  among 
those  of  his  papers  deposited  in  a 
certain  bank,  as  well  as  elsewhere 
amongst  his  private  papers,  but 
that  he  had  not  applied  to  the 
heirs  or  devisees  of  the  grantor, 
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though  he  had  made  every  other 
inquiry  where  there  was  a  proba- 
bility of  his  finding  the  deeds  in 
question  ;  nor  had  he  searched 
among  the  papers  of  the  other 
grantor,  because  he  was  a  bank- 
rupt, and  the  grantor  amongst 
whose  papers  he  had  already 
searched  was  his  assignee. 

Meld,  sufficient  to  justify  the 
admission  of  secondary  evidence 
as  to  the  deeds  in  question. 

Meld j  also,  that  a  memorial 
twenty-five  years  old,  which  a  wit- 
ness stated  he  believed  to  be  signed 
by  the  deceased  grantor  in  the 
deed,  basing  his  belief  on  the  fact 
that  the  signature  closely  resem- 
bled his  handwriting  which  he  had 
seen  in  the  books  and  papers  be- 
longing to  him  in  his  (the  witness') 
charge,  though  he  had  never  seen 
him  write,  and  the  signatures  of 
the  witnesses  to  which  memorial, 
one  of  whom  was  dead,  and  the 
other  out  of  the  jurisdiction,  he 
knew  5  or  a  memorial, ^upwards  of 
thirty  years  old,  produced  by  the 
deputy -registrar  from  the  registry- 
office,  and  signed  by  the  grantor 
in  the  deed,  reciting  the  deed  and 
its  contents; — is  good  evidence  of 
the  execution  of  the  deed;  in  the 
latter  case  either  as  affording  se- 
condary evidence  of  its  contents, 
which  would  be  good  against  all 
the  world,  or  as  a  declaration  or 
admission  under  seal  by  the  owner 
of  the  fee,  when  in  possession, 
that  he  had  sold  and  conveyed  to 
the  grantee. 

Semble,  that  in  the  former  case 
proof  of  the  handwriting  of  the 
grantor  alone  would  have  been 
sufficient  evidence. 

Held,  also,  that  a  memorial 
signed'  by  the  grantor  is  evidence 
not  merely  against  the  grantor  and 
all  claiming  under  or  in  privity 
with  him,  but  against  third  par- 
ties also,  as  being  a  statement  and 


act  by  the  party  in  possession 
against  his  own  interest  as  the  re- 
puted owner  of  the  land  in  ques- 
tion. 

Quaere,  whether  this  would  be 
so  if  it  appeared  that  the  land  was 
at  the  time  in  the  actual  posses- 
sion of  some  one  other  than  the 
grantor  and  not  holding  in  privity 
with  him.  Russell  v.  Fraser,  375. 


MERITS. 

General  affidavit  of."]  —  See 
Affidavits. 

MISTAKE. 

In  style  of  cause  of  commission 
fatal. .] — See  Commission  to  take 
Evidence,  2. 


MORTGAGE. 
See  Trade  Fixtures. 


MUNICIPAL  CORPORATIONS. 
May  take  any  rate  of  interest.'] 
— See  Bills  of  Exchange  and 
Promissory  Notes,  2. 


NAVIGABLE  RIVERS. 

The  property  in  the  soil  adja- 
cent to  the  shore,  and  which  is 
covered  by  the  waters  of  naviga- 
ble rivers,  is  in  the  crown.] — See 
Lakes  &  Navigable  Rivers. 


NEW  ASSIGNMENT. 
See  Pleading,  15 — Equitable 
Pleadings,  2. 


NEW  TRIAL. 

1.  Expecting  cause  to  be  referred. 

Where  a  party  expecting  that  a 
cause  would  be  referred  was  ua 
prepared  with  proper  evidence  at 
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the  trial,  and  a  verdict  was  in  con- 
sequence rendered  against  him, 
the  court,  without  expressly  recog- 
nizing this  as  a  ground,  under  the 
circumstances  granted  a  new  trial, 
as  they  considered  that  the  case 
had  not  gone  fairly  to  the  jury, 
and  that  the  latter  had  been  in- 
fluenced by  the  assertions  of  coun- 
sel not  sustained  in  evidence. 
Gott  v.  Ferris ,  295. 

2.  Ejectment  for  the  whole — 
New  trial  as  to  half. 

The  court  has  power  to  grant  a 
new  trial  as  to  half  of  a  lot  of 
land,  allowing  a  verdict  to  stand 
as  to  the  other  half,  when  the 
granting  of  such  new  trial  is  in 
the  discretion  of  the  court;  and 
this  in  an  action  of  ejectment. 
When  the  new  trial  is  ordered  ex 
debito  justitise  the  whole  record  is 
thrown  open;  and  this  will  be 
done  in  ejectment,  unless  the 
defendant  consents  to  a  verdict 
standing  for  such  portion  of  the 
land  as  the  plaintiff  has  failed  to 
prove  title  to.  The  statute  govern- 
ing the  action  of  ejectment  makes 
it  divisible  both  as  to  the  lands 
and  the  parties  claiming  them. 
McNab  v.  Stewart,  189. 

3.  On  motion  for  a  new  trial, 

Held,  that  although  defendant 
may  not  have  contracted  to  deliver 
the  best  quality  of  oats,  yet  that, 
inasmuch  as  the  grain  delivered 
was  a  mixture  of  oats  and  wheat, 
he  had  not  fulfilled  his  contract  to 
deliver  oats;  and,  the  jury  having 
found  for  the  defendant,  a  new 
trial  was  granted,  but  only  on  pay- 
ment of  costs,  as  the  amount  of 
damages  to  which  plaintiff  ap- 
peared entitled  was  only  about 
$100.    Twoky  v.  Armstrong,  273. 

4.  Interpleader  —  Priority  of 
writs—Evidence. 


Although  the  fact  of  a  party 
not  pressing  a  pluries  ft.  fa.  in 
the  sheriff's  hands,  coupled  with 
the  undoubted  fact  that  he  had 
placed  the  original  writs  there  not 
to  be  executed,  is  evidence  on  which 
a  jury  may  find  that  the  later  writ 
has  also  been  delivered  to  the 
sheriff  not  to  be  acted  on,  and  has 
therefore  lost  its  priority  as  against 
a  subsequent  writ  at  the  suit  of 
another  party ;  yet,  the  jury  hav- 
ing found  in  favour  of  the  execu- 
tion, the  court  will  not  interfere 
with  their  verdict  by  granting  a 
new  trial,  as  it  cannot  be  said  that 
there  was  no  evidence  to  support 
it.    Kerr  et  al.  v  Kinsey,  531. 

See  Criminal  Law,  2 — Commis- 
sion to  take  Evidence,  2 — Feign- 
ed Issues — Partners— Chattel 
Mortgages  —  Clearing  of  Land 
— Private  Mem.  Book — Obligor 
(of  Bond  to  convey  on  a  day 
certain) — Irregularity. 

NISI  PRXUS  EECORO. 

Amendment  of  in  ejectment,  by 
judge  at  Nisi  Prius — No  objection 
to  the  record,  on  part  of  a  defen- 
dant, that  it  omits  the  entry  of 
judgment  as  to  undefended  part  of 
the  land,  provided  it  contain  the 
issue  raised  by  him.'] — See  Irregu- 
larity. 


NONSUIT. 
See  Pleading,  15 — Evidence, 

2. 

NOTICE. 
To  debtor  jto  ansicer  interroga- 
tories in  ten  days.] — See  Plead- 
ing, 8. 

NOTICE  OP  ACTION, 
To  magistrate.]  —  See  Magis- 
trate. 

To  Division  Court  bailiff.] — 
See  Division  Courts,  2. 
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OBLIGEE  (OF  BOND  FOR  A 
DEED.) 

When  not  bound  to  tender  deed 
for  execution^] — See  Obligor  (of 
Bond  to  convey  on  a  day  cer- 
tain). 


OBLIGOR  (OF  BOND  TO  CON- 
VEY ON  A  DAY  CERTAIN). 

By  whom  deed  to  be  tendered- — 
Damages  on  default — New  trial. 

Where  the  obligor  of  a  bond 
binds  himself  to  convey  lands  on 
or  before  a  certain  dav.  the  bond 
providing  for  no  act  to  be  done  by 
the  obligee  as  a  condition  prece- 
dent to  his  receiving  the  deed,  he 
can  only  discharge  himself  from 
liability  by  preparing  and  execu- 
ting a  deed  to  the  obligee,  and  the 
latter  need  not  tender  the  deed  for 
execution.  The  obligor  making 
such  a  bond  with  the  knowledge 
that  he  has  no  title  to  the  land  is 
liable  for  damages  to  such  reason- 
able amount  within  the  penalty, 
as  the  obligee  of  the  bond  can 
shew  he  is  entitled  to.  In  this 
case,  however,  as  the  damages 
awarded  to  the  plaintiff  appeared 
to  be  excessive,  and  the  defendant 
was  willing  and  then  in  a  position 
to  make  a  deed  to  the  plaintiff, 
who  had  so  far  not  suffered  from 
the  want  of  it,  and  the  delay  had 
not  been  wholly  the  fault  of  the 
defendant  himself,  a  new  trial  was 
granted  to  the  defendant  on  pay- 
ment of  costs.  Slices  v.  Wyld, 
1  Best  &  Smith,  587,  commented 
upon. 

If  there  be  a  series  of  decisions 
in  the  courts  of  this  country  lead- 
ing one  way,  they  should  be  fol- 
lowed in  preference  to  a  single 
decision  of  an  English  court,  es- 
pecially where  in  it  there  was  a 
difference  of  opinion  among  the 
judges.    Scott  v.  Reikie,  200. 


OBLIGORS  (JOINT  &  SEVERAL.) 

Crown  may  have  sci.fa.  against 
one  or  all.'] — See  Scire  Facias. 


OBSTRUCTION. 

Of  market  by  tenant  of  corpor- 
ation after  lease  of  market  fees."] 
— See  Landlord  and  Tenant,  2. 

Of  the  waters  of  the  lakes."] — 
See  Lakes  and  Navigable 
Rivers. 


ORDER  FOR  PAYMENT  OF 
MONEY  NOT  ADDRESSED. 

See  Criminal  Law,  1. 


PARTNERS. 

Execution  of  deed  by  one  for 
both — Allusion  on  subsequent  trial 
to  former  verdict  —  Alteration  in 
entry  of  verdict  on  record. 

Held,  that  where  one  of  two 
partners  signed  in  the  name  of 
both  in  the  presence  of  the  other, 
and  for  him  with  his  assent,  though 
there  was  but  one  seal,  it  was  the 
deed  of  both. 

It  is  no  ground  for  setting  aside 
a  verdict  that  the  counsel  merely 
referred  to  the  verdict  on  a  former 
trial,  expressing  a  hope  that  the 
jury  would  give  the  same  verdict 
as  had  been  given  before,  but  de- 
sisting when  the  allusion  was 
objected  to,  unless  the  judge  who 
tried  the  cause  is  satisfied  that  the 
matter  was  pressed  unfairly  and 
with  the  view  of  exercising  an 
improper  influence  on  the  jury. 

Where  a  verdict  has  been  erro- 
neously entered  on['one  count,  the 
record  may,  at  any  time  afterwards, 
by  leave  of  the  judge  who  tried 
the  cause,  be  altered,  and  the  entry 
thereof  made  on  another  count. 

HeU,  also,  that  where  by  mis- 
take a  verdict  for  a  certain  amount 
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is  entered  on  the  record,  and  the 
foreman  of  the  jury,  before  the 
jury  separate  or  leave  the  box, 
points  out  the  error,  the  judge  is 
right  in  erasing  the  entry  and 
making  in  lieu  thereof  another  to 
which  the  jury  have  assented  as 
being  their  verdict.  Moore  v. 
Boyd  et  ah,  513. 


PARTNERSHIP. 

Joint  adventure  —  Partnership 
—  Contract  of  hiring  and  service 
- — Competency  of  witness. 

Where  the  defendant  P.  entered 
into  a  written  agreement,  as  "  D. 
P.  &  Co.,"  with  the  other  two  de- 
fendants N.  &  J.,  as  "  H.  J.  N.  & 
Co.,"  reciting  that  the  parties  had 
agreed  to  carry  on  certain  lumber 
transactions  on  joint  account,  and 
providing  for  a  joint  capital  to 
carry  on  such  joint  transactions, — 
that  advances  on  the  joint  account 
should  bear  interest, — that  the  re- 
turns from  a  certain  cove  should 
be  on  the  joint  account,  and  the 
rental  thereof  paid  out  of  the  pro- 
fits of  the  joint  account, — that  any 
of  the  parties  that  might  be  agreed 
upon  might  contract  for  timber  for 
their  joint  interest,  and  all  expenses 
should  be  charged  to  the  joint  ac- 
count,— that  the  profits  or  losses 
of  the  joint  business  should  be 
divided  in  a  certain  way,  and  the 
commission,  charge  and  profits 
arising  from  the  joint  account  shar- 
ed equally,  and  in  case  of  differ- 
ence as  to  their  joint  transactions, 
arbitration  should  be  resorted  to  ; 
and  where,  subsequently,  the  said 
P.  entered  into  separate  written 
contracts  with  Gr.  S.  &  M.  to  fur- 
nish to  D.  P.  &  Co.  a  certain  quan- 
tity of  timber,  there  being  no 
mention  in  said  agreements  of  any 
joint  stock,  nor  of  any  contribu- 
tion by  Gr.  S.  &  M.  for  losses  sus- 
46 


tained,  nor  of  any  share  proper  of 
the  profits  to  be  enjoyed  by  them 
(except  as  to  a  certain  class  of 
timber,  the  total  profits  of  which 
they  were  to  share  equally  with 
D.  P.  &  Co.),  but  in  return  for 
their  services  they  were  to  receive 
half  the  profits  of  the  timber  up 
to  a  certain  price  per  foot,  which 
it  was  stipulated  should  belong  to 
D.  P.  &  Co.,  and  be  delivered  to 
them  at  a  certain  point  in  Lower 
Canada, — that  D.  P.  &  Co.  should 
make  advances  to  aid  in  the  ma- 
nufacture and  conveyance  of  the 
timber  to  its  destination,  and  that 
the  parties  should  pay  them  inte- 
rest on  such  advances ;  and  where 
the  plaintiffs  carried  to  T»,  over 
their  railway,  the  timber  forwarded 
by  the  said  parties  in  pursuance 
of  their  agreements,  charging  the 
freight  in  their  books  to  said  par- 
ties, and  not  to  D.  P.  &  Co.,  but' 
parting  with  the  timber  at  the  re- 
quest of  D.  P.  d  Co.  before  pay- 
ment of  the  freight,  contrary  to 
their  previous  course  of  dealing' 
with  G.  S.  d'  M. 

Held,  1.  That  the  firstly  above 
referred  to  agreement,  entered  in- 
to by  the  defendants  with  one 
another,  created  a  partnership  be- 
tween them,  and  that  when  P. 
contracted  with  Gr.  S.  &  M.,he  did 
so  as  agent  of  the  defendants, 
under  the  partnership  name  of 
"  D.  P.  &  Co." 

2.  That  the  agreement  secondly 
above  referred  to,  entered  into  be- 
tween D.  P.  &  Co.  and  G-.  S.  & 
M.,  constituted  a  mere  contract  of 
hiring  and  service,  and  not  a  part- 
nership, not  even  as  to  the  timber, 
in  the  total  profits  of  which  they 
were  to  share  equally;  for  that 
there  were  none  of  the  incidents 
of  a  partnership  contained  in  the 
agreements,  inasmuch  as  there  was 
an  absence  of  all  community  of 
interest  in  the  general  and  final 
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result  of  the  adventure,  uo  interest 
in  or  share  of  the  capital, B  a  mere 
contribution  of  personal  service 
towards  the  enterprise,  for  which 
they  were  to  be  remunerated  by  a 
certain  proportion  of  profits,  and 
no  liability  for  possible  losses  be- 
jond  a  certain  sum  agreed  to  be 
paid  them  for  their  services. 

3.  That  in  the  conflict  of  testi- 
mony as  to  which  of  the  parties 
credit  was  given  to  by  the  plain- 
tiffs in  their  dealings,  the  weight 
of  evidence  and  the  collateral  cir- 
cumstances being  in  favour  of  a 
dealing  with  the  defendants,  and 
the  case  not  having  gone  as  fully 
and  correctly  to  the  jury  as  it 
should  have  done,  a  new  trial 
ought  to  be  granted  to  the  plain- 
tiffs on  payment  of  costs. 

A  witness,  called  on  behalf  of 
the  defendants  to  a  suit,  who  is 
not  a  party  to  the  record,  although 
a  partner  of  those  calling  him,  is 
a  competent  witness  for  the  de- 
fendants. The  Northern  Railway 
Company  of  Canada  v.  Duncan 
Patton,  Henry  J.  Noad,  and  Wm. 
H  Jeffrey,  332. 

PART  PERFORMANCE. 

Sale  in  bulk — Delivery  of  part 
passes  property  in  the  whole  — 
Statute  of  Frauds. 

Plaintiff  sold  to  defendant  a  cer- 
tain quantity  of  wood,  cut  and 
lying  on  his  -premises,  supposed 
to  be  about  one  hundred  cords, 
agreeing  to  remove  it  from  his 
(the  plaintiff's)  land  to  the  bank 
of  a  canal  adjacent  thereto,  and 
there  deliver  it  from  time  to  time 
for  defendant.  Forty-one  cords 
were  thereupon  so  delivered,  and 
taken  away  by  defendant,  and  sub- 
sequently twenty-five  cords  more 
were  delivered  at  the  same  place. 
After  the  delivery  of  the  latter 
the  price  of  wood  rose,  whereupon 


plaintiff  forbid  defendant  removing 
the  twenty-five  cords,  which,  how- 
ever, defendant  did.  The  plaintiff 
having  brought  replevin  and  failed 
in  his  action-, 

Held,  affirming  the  judgment  of 
the  County  Court  discharging  rule 
for  a  new  trial,  that  the  jury  hav- 
ing found  the  above  facts  it  was 
not  necessary  for  defendant  to 
measure  the  wood  so  delivered  in 
order  to  acquire  property  therein  j 
that  the  mere  delivery  of  the 
twenty-five  cords  by  plaintiff,  in 
part  performance  of  his  contract, 
passed  the  property  therein  to  de- 
fendant, which  could  not  be  divest- 
ed by  any  subsequent  act  of  plain- 
tiff. 

Semble,  that  any  lien  for  the 
price  which  the  plaintiff  might 
before  have  had  upon  the  wood 
was  lost  by  its  removal  to  land 
neither  his  own,  nor  under  his 
control.    McNeil  v.  Keleher,  470. 


PAST  CONSIDERATION. 
See  Equitable  Pleadings,  2. 

PAYEE. 
Action  by  against  indorser.~\ — 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. 


PAYMENT. 
Evidence  o/.]  —  See  Bills  of 
Exchange  &  Promissory  Notes, 
2. 

PLEADING. 

1.  Action  for  cutting  away,  re- 
moving and  destroying  a  bridge — 
Pleading — Demurrer  to  plea. 

Declaration,  that  defendant 
wrongfully  and  injuriously  cut 
away,  removed  and  destroyed  a 
bridge,  belonging  to  the  plaintiffs, 
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across  the  river  Moira,  in  the  town- 
ship of  Thurlow,  on  the  line  of 
road  and  public  highway  leading 
through  the  township  of  Thurlow 
to  the  townships  of  Tyendinaga 
and  Hungerford. 

Plea,  that  the  river  Moira,  where, 
&c,  and  when,  &c,  was  a  naviga- 
ble river  and  public  highway  for 
the  conveyance  of  timber,  &c, 
down  same,  to  Bay  of  Quinte,  and 
has  been  and  still  is  used  for  such 
purposes ;  that  in  navigating  such 
timber,  &c,  it  was  necessary  to 
navigate  same  in  the  river,  where 
it  is  crossed  by  the  bridge ;  that 
defendant  with  others  was  engaged 
in  conveying  timber,  &c,  down 
the  river  to  the  Bay  of  Quinte; 
that  the  free  navigation  of  the 
river  for  the  passage  of  timber, 
&c,  at  the  time  when,  &c,  was 
obstructed  and  hindered  by  the 
bridge,  in  consequence  whereof 
the  timber,  &c,  of  defendant,  with 
those  of  other  persons,  in  the 
course  of  such  navigation  came 
against  the  bridge,  thereby  causing 
the  alleged  injury  and  damage  to 
the  same,  which  were  unavoidable 
and  could  not  have  been  prevented 
by  due  and  reasonable  care  and 
diligence  of  the  defendant. 

Held,  on  demurrer,  plea  bad, 
for  not  disclosing  such  a  state  of 
facts  as  to  constitute  the  bridge  a 
nuisance,  or  to  shew  that  the  acts 
complained  of  were  really  inevit- 
able on  the  part  of  the  defendant 
in  consequence  of  the  improper 
construction  of  the  bridge,  or  by 
reason  of  a  superior  agency  oper- 
ating against  the  defendant ;  and 
for  not  alleging  that  the  defendant 
was  acting  with  due  and  reason- 
able care  and  diligence  in  the 
navigation  of  his  timber. 

Semble,  that  had  the  plea  stated 
that  the  damage  was  occasioned 
by  reason  of  the  bridge  having 
been  so  improperly  built  as  in 


effect  to  be  a  nuisance  to  the  free 
navigation  of  the  river,  and  that 
the  damage  was  not  caused  by  the 
negligence  or  improper  conduct 
of  the  defendant,  and  could  not 
have  been  avoided,  it  would  have 
constituted  a  good  defence.  The 
Municipality  of  the  Corporation 
of  the  Township  of  Thurlow  v. 
Bo  gar  t,  9. 

2.  Trespass — Plea  of  justifica- 
tion—  Demurrer. 

Trespass  quare  clauswn  f regit, 
upon  the  dwelling-house  of  the 
plaintiff  without  reasonable  or  pro- 
bable cause,  and  under  a  false  and 
unfounded  charge  and  assertion 
that  plaintiff  had  stolen  property 
in  his  house,  searching  and  ran- 
sacking same,  and  making  disturb- 
ance, &c,  by  which  plaintiff  was 
both  interrupted  in  the  quiet  en- 
joyment of  his  dwelling-house,  and 
suffered  injury  to  his  credit  and 
character,  by  reason  of  a  belief 
being  excited  in  the  community 
in  consequence  of  such  searching 
that  he  had  stolen  goods,  and  had 
them  in  his  possession. 

2nd  count. — That  defendant 
broke  and  entered,  &c,  and  stayed 
and  made  a  noise  and  disturbance 
therein  for  a  long  time,  and  broke 
open  the  doors  of  said  dwelling- 
house,  and  expelled  plaintiff  and 
his  family  from  possession  of  said 
dwelling-house,  and  kept  them 
expelled  for  a  long  time,  whereby 
plaintiff  during  all  that  time  lost 
and  was  deprived  of  the  use  of 
same. 

Plea — That  before  the  alleged 
trespasses  in  the  declaration  men- 
tioned, as  to  the  alleged  breaking 
and  entering  of  the  dwelling-house 
of  plaintiff,  certain  goods  of  one 
W.  were  feloniously  stolen  by 
some  person  unknown,  and  were 
believed  to  be  in  said  dwelling- 
house  of  plaintiff,  with  plaintiff  's 
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knowledge  that  they  were  so 
stolen ;  and  defendants  having  such 
belief  and  the  plaintiff  having  been 
seen  in  possession  of  same,  at  re- 
quest of  said  W.  and  in  his  aid, 
immediately  after  the  theft  of 
same,  in  day-time,  broke  and  en- 
tered said  house,  the  outer  door 
being  open,  for  the  purpose  of 
searching  for  said  goods,  and  there 
in  said  house  did  search  and  find 
said  goods,  which  were  then  given 
up  by  plaintiff  to  defendant  as 
goods  of  said  W.,  which  arc  the 
trespasses,  &c. 

Held,  on  demurrer,  plea  good, 
it  clearly  appearing .  from  it  that 
the  goods  were  stolen  ;  that  they 
were  in  plaintiff's  house  (being 
found  there) ;  that  they  were  taken 
by  the  defendant  at  the  owner's 
request  and  in  his  aid,  immediately 
after  the  theft,  the  outer  door  of 
the  house  being  open.  Rayson 
v.  Graham,  36. 

3.  Landlord  and  Tenant — Pro- 
viso for  determination  of  lease  by 
notice  —  Forfeiture  for  non-pay- 
ment of  rent — Emblements — Right 
to  bring  ejectment  without  demand 
— Plea-^-Demurrer. 

In  an  action  by  a  tenant  against 
his  landlord  for  refusing  to  permit 
him  to  enter  on  the  demised  pre- 
mises to  take  away  the  emble- 
ments, it  appeared  that  the  defen- 
dant gave  notice,  after  the  crops 
were  sown,  to  terminate  the  lease 
according  to  a  proviso  contained 
in  the  instrument,  and  the  lease 
was  so  terminated  on  the  20th 
March.  After  that  day,  and  be- 
fore the  30th  March,  defendant 
brought  ejectment  to  recover  pos- 
session of  the  demised  premises. 
The  defendant,  by  his  plea,  set 
up,  that  there  was  also  a  provision 
in  the  lease,  that  if  any  part  of  the 
rent  of  the  premises  should  remain 
unpaid  for  fifteen  days  after  it 


ought  to  be  paid,  although  no 
formal  demand  should  be  made 
thereof  the  landlord  might  re- 
enter and  enjoy  the  premises  as  of 
his  former  estate ;  that  a  part  of 
the  rent  was  due  and  unpaid  on 
the  15th  March,  and  before  he 
could  recover  in  his  action  of 
ejectment  or  get  possession  more 
than  fifteen  days  had  elapsed  from 
that  time,  and  he  had  a  right  to 
enter  for  such  default,  and  he  en- 
tered after  the  expiration  of  the 
fifteen  days  on  account  of  the  said 
right  of  re-entry  for  non-payment 
of  rent,  as  well  as  on  account  of 
the  termination  of  the  lease  by 
notice ;  and  by  reason  of  plaintiff's 
default  in  payment  of  rent  and 
defendant's  entry,  plaintiff  forfeit- 
ed his  right  to  the  emblements, 
and  they  became  defendant's,  as 
part  of  his  reversionary  estate  in 
the  land. 

Held,  on  demurrer,  plea  bad  : 
1st,  because  there  could  be  no  for- 
feiture of  the  term  under  the  pro- 
vision for  the  non-payment  of  rent, 
after  the  term  was  at  an  end,  which 
was  the  case  before  the  forfeiture 
became  complete;  2nd,  because 
the  defendant,  having  by  his  notice 
terminated  the  lease  and  sued  in 
ejectment  to  recover  possession 
before  there  could  have  been  any 
forfeiture  for  non-payment  of  rent, 
could  not  afterwards  be  permitted 
to  set  up  such  non-payment  as  a 
forfeiture,  as  by  the  course  he 
pursued  he  had  deprived  the  plain- 
tiff in  the  present  action  of  the 
opportunity  of  obtaining  relief  in 
the  former  action  from  the  effect 
of  such  forfeiture. 

Held,  also,  that  the  defendant, 
under  the  proviso  contained  in  the 
lease,  as  set  forth  in  the  plea, 
could  have  brought  ejectment 
against  the  plaintiff  in  the  present 
action  for  non-payment  of  rent, 
without  making  the  formal  demand 
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which  would  otherwise  have  been 
requisite  at  common  law,  though 
there  might  have  been  sufficient 
distress  on  the  premises  to  satisfy 
the  arrears  of  rent.  Campbell  v. 
Baxter,  42. 

4.  Sale  by  individual  members 
of  a  company  of  their  personal 
interest  therein  —  Legality  of — 
Pleading. 

The  declaration  represented  the 
plaintiffs  and  one  C.  to  have  indi- 
vidually associated  themselves  to- 
gether for  the  purpose  of  procuring 
an  act  of  incorporation  as  a  Gas 
Company,  which  they  succeeded 
in  obtaining;  that  for  this  and 
other  services  rendered  they  had 
acquired  a  claim  against  the  com- 
pany to  a  certain  amount;  that 
they  were  individually  possessed 
of  certain  books,  &c,  belonging  to 
themselves,  relating  to  the  com- 
pany, and  that  at  the  request  of 
the  defendant  and  one  H.  they 
agreed  to  surrender  and  did  sur- 
render to  defendant  and  H.  1.  All 
their  said  claim  against  the  com- 
pany; 2.  The  subscription  list; 

3.  The  books)  &c,  of  the  plaintiffs; 

4.  As  far  as  they  lawfully  could 
their  right,  title,  interest  in,  or 
control  over,  the  assets  of  the 
company,  and  the  charter  of  in- 
corporation ;  for  all  of  which  the 
defendant  and  H.  jointly  and  sev- 
erally bound  themselves  to  pay  the 
plaintiffs  $3,000. 

Held,  on  demurrer,  that  the  de- 
claration was  good;  for  the  sale 
alleged  was  not  of  the  franchise 
and  charter  of  the  company,  but 
of  the  mere  claims  of  the  plaintiffs 
thereon,  and  their  personal  rights 
and  interests  in  the  concern.  Mil- 
ler et  al.  v.  Thompson,  186. 

5.  Unstamped  promissory  note 
—27  &  28  Vic.  ch.  4— Pleading. 

Where  the  defendant  neither 
denied  the  making  of  the  note 


sued  on,  nor  pleaded  the  absence 
of  a  stamp,  Held,  that  a  defence 
on  the  latter  ground  could  not  be 
urged. 

Semble,  1.  That  the  only  mode 
of  raising  the  defence  of  the  want 
of  a  legal  stamp  is  by  a  plea  deny- 
ing the  fact.  2.  That  such  plea 
would  be  displaced  by  evidence 
shewing  that  the  instrument  had 
been  properly  stamped  at  the  time 
of  signature,  and  initialed  by  the 
maker,  but  had  been  rubbed  off, 
defaced,  or  improperly  removed  by 
some  one  else ;  that  on  these  facts 
being  shewn  the  note  would  not 
be  void,  and  that  the  defendant 
would  be  relieved  from  the  penalty 
under  the  act.  Baxter  v.  Baynes, 
237. 

6.  Promissory  notes  payable  in 
American  currency — Plea,  tender 
before  action  brought  of  smaller 
amount  in  Canadian  currency,  al- 
leged to  have  been  at  time  of  ten- 
der equal  to  plaintiff's  claim — 
Demurrer. 

To  the  first  and  second  counts 
of  a  declaration  on  two  promissory 
notes,  dated  respectively  11th  Sep- 
tember and  29th  November,  1860, 
for  the  respective  sums  of  $500  24 
and  $388  85,  payable  six  months 
after  date,  the  defendant  pleaded 
that  the  notes  were  signed  and 
entered  into  in  the  State  of  Illi- 
nois, one  of  the  United  States  of 
America,  to  be  paid  when  due  in 
United  States  currency,  and  alleg- 
ed a  tender  by  defendant  before 
action  of  $606  12  of  lawful  money 
of  Canada,  which  was  at  the  time 
last  aforesaid  equal  to  plaintiffs' 
claim,  and  a  refusal  by  plaintiffs  to 
accept  same. 

Held,  on  demurrer,  plea  bad ; 
firstly,  for  alleging  the  amount 
tendered  to  have  been  equal  to  the 
plaintiffs'  claim  on  the  day  of  ten- 
der, before  action  brought,  instead 
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of  at  the  time  of  the  maturity  of 
the  notes  sued  upon,  with  subse- 
quent interest,  &c. ;  and,  secondly, 
for  alleging  that  the  amount  ten- 
dered was  equal  to  plaintiffs'  claim, 
instead  of  "  equal  in  value  to  a 
certain  sum  of  the  currency  of  the 
United  States,"  &c. ;  though, 

Semble,  this  might  be  only 
ground  of  special  demurrer.  White 
et  al.  v.  Baker,  292. 

7.  Action  for  non-delivery  of 
article  contracted  for — Plea,  re- 
covery of  verdict  by  defendant  in 
former  suit  for  same  cause  of 
act  ion — Demurrer. 

The  first  count  alleged  that  the 
defendant  bargained  and  sold  to 
the  plaintiff,  and  the  plaintiff 
bought  of  the  defendant,  a  certain 
quantity  of  oats  a't  a  certain  price 
per  bushel,  to  be  delivered  by  the 
defendant  to  the  plaintiff  within  a 
reasonable  time  at  the  city  of 
Toronto;  and  all  conditions,  &c, 
were  fulfilled  so  as  to  entitle  plain- 
tiff to  the  delivery  of  the  said  oats, 
yet  defendant  did  not  deliver  to 
plaintiff  the  said  oats,  whereby, 
&c. 

The  second  count  alleged  an 
agreement  between  plaintiff  and 
defendant,  that  plaintiff  should  buy 
of  defendant  a  certain  quantity  of 
Canada  oats,  and  that  defendant 
should  deliver  same  to  plaintiff  at 
a  certain  place,  yet  defendant  de- 
livered to  plaintiff  as  and  for  the 
said  Canada  oats  the  same  quanti- 
ty of  a  heterogeneous  mixture  of 
burnt  wheat  and  oats,  greatly  in- 
ferior in  value  to  Canada  oats,  and 
defendant  never  delivered  to  plain- 
tiff the  Canada  oats,  and  that  the 
mixture  so  delivered  was  wholly 
valueless  to  and  unsaleable  by 
plaintiff,  &c.  &c. 

The  defendant  pleaded,  that  the 
oats  mentioned  in  the  first  and 
second  counts  were  one  and  the 


same  lot  of  oats,  and  that  there- 
tofore, on  the  18th  August,  1864, 
in  an  action  brought  against  the 
plaintiff  for  the  recovery  of  the 
price  of  these  same  oats,  in  which 
the  now  plaintiff  pleaded  that  the 
debt  thereby  claimed  from  him 
was  contracted  by  and  through  the 
fraud  of  the  now  defendant,  upon 
issue  joined  in  said  action,  which 
involved  the  identical  facts  alleged 
as  breaches  of  contract  in  the  plain- 
tiff's declaration  in  this  action,  a 
verdict  was  rendered  for  the  now 
defendant. 

Held,  on  demurrer,  plea  bad,  as 
not  alleging  that  judgment  had 
been  entered  on  the  verdict. 

Held,  also,  that  the  second  count 
of  the  declaration  was  good. — 
Twohy  v.  Armstrong,  269. 

8.  Bond  to  the  sheriff— Notice 
to  debtor  to  answer  interrogatories 
within  ten  days — Assignment  of 
bond— Pleading. 

The  declaration,  after  reciting 
that  the  plaintiff  had  recovered  a 
judgment  against  one  Gr.  for  a 
certain  sum ;  that  a  writ  of  ca.  sa. 
had  been  issued  under  said  judg- 
ment, on  which  the  said  Gr.  had 
been  taken  in  execution  and  com- 
mitted by  the  sheriff  to  close  cus- 
tody ;  that  thereupon  said  G-.  and 
the  other  defendants  gave  bail  to 
the  said  sheriff,  entering  into  a 
bond  conditioned  that  said  Gr. 
should  observe  and  obey  all  no- 
tices, orders,  and  rules  of  court, 
touching  and  concerning  him  the 
said  G.,  or  his  answering  interro- 
gatories, &c,  &c. ; — assigned  as  a 
breach  of  the  conditions  of  the 
said  bond,  that,  the  said  Gr.  enjoy- 
ing then  the  benefit  of  being  re- 
leased from  confinement  in  close 
custody,  the  said  plaintiff  did  duly 
file  certain  written  interrogatories 
for  the  purpose,  &c,  and  did  cause 
a  copy  of  the  same  to  be  served 
on  said  Gr.,  requiring  him  to  file 
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his  answers  under  oath  thereto 
within  ten  days  after  the  service 
thereof  *  *  *  and,  thereupon, 
it  became  the  duty  of  said  Gr.  to 
file  his  said  answers  on  oath  with- 
in the  said  time ;  yet  said  Gr.  did 
not  file  his  said  answers  within  the 
said  timet  although  the  time,  &c., 
*  *  *  by  means  whereof  the  said 
bond  became  forfeited,  and  there- 
upon the  said  sheriff  did  assign 
said  bond  to  the  plaintiff,  pursuant 
to  the  statute,  &c. 

Held,  on  demurrer,  that  the  de- 
claration was  bad;  first,  because 
there  was  not  sufficient  breach  of 
the  condition  of  the  bond  shewn, 
the  only  breach  shewn  being  the 
omission  to  comply  with  the  notice 
requiring  the  defendant  to  answer 
the  interrogatories  within  ten  days, 
which  was  not  authorised  by  the 
statute ;  and,  secondly,  that  inas- 
much as  no  sufficient  breach  of 
the  bond  was  shewn,  the  sheriff 
had  no  authority  to  assign  the 
bond,  so  as  to  enable  the  assignee 
to  sue  in  his  own  name. 

Semble,  that  the  failure  of  the 
debtor  to  answer  interrogatories, 
or  to  attend  to  be  examined,  upon 
notice  therefor  given  by  the  plain- 
tiff of  his  own  mere  motion,  would 
not  work  a  forfeiture  of  such  bond ; 
but  that  to  work  such  forfeiture 
there  must  be  a  judge's  order  or 
rule  of  court  requiring  the  debtor 
so  to  answer  or  attend.  Hicks  v. 
Godfrey  et  al,  262. 

9.  Action  on  promissory  note — 
Accommodation  maker  —  Exten- 
sion of  time  to  indorser — Pleading. 

To  a  declaration  against  defen- 
dant as  maker  of  a  promissory 
note,  the  defendant  pleaded,  by 
way  of  equitable  plea,  that  for  the 
accommodation  of  one  Gr.  and 
without  consideration  he  had  made 
his  promissory  note,  which  was- 
subsequently  by  G.  indorsed  to- 


plaintiffs;  that  plaintiffs,  being 
the  holders  of  said  note  with  the 
knowledge  that  defendant  was  a 
mere  accommodation  maker,  took 
from  Gr.  without  defendant's  know- 
ledge a  mortgage  on  real  estate  for 
the  amount  of  said  note  with 
others  then  held  by  them,  and  by 
said  mortgage  gave  time  to  said  Gr. 
for  payment  of  the  amount  secured 
thereby;  that  afterwards,  in  igno- 
rance that  time  had  been  so  givea 
by  plaintiffs  to  G.,  he  (defendant) 
several  times  renewed  said  note  at 
the  request  and  for  the  accommo- 
dation of  said  Gr.,  and  without 
consideration  therefor,  all  of  which 
was  known  to  plaintiffs ;  but  that 
as  soon  as  he  became  aware  of  the 
time  so  given  to  Gr.  he  refused  to 
renew  said  note  ;  that  the  note 
sued  on  was  in  truth  and  in  fact 
for  the  same  sum,  and  was  only  a 
renewal  of  said  note  so  held  by 
plaintiffs  when  they  took  said 
mortgage  from,  and  gave  time  to, 
Gr.,  and  that  by  giving  said  time 
to  Gr.  the  position  of  defendant  as 
against  Gr.  was  prejudiced  and  in- 
jured, the  said  Gr.  having  been  for 
a  long  time  and  being  then  insol- 
vent, and  his  (defendant's)  recourse 
against  him  being  thereby  defeated 
and  destroyed;  that  all  said  acts 
were  done  by  plaintiffs  with  the 
full  knowledge  that  defendant  was 
such  accommodation  maker,  and 
was  in  fact  only  surety  for  said  G-., 
and  that  he  had  received  no  con- 
sideration for  making  said  note. 

Held,  on  demurrer,  on  the  au- 
thority of  Bailey  v.  Edwards,  9 
L.  T.  N.  S.  646,  plea  good,  as  aver- 
ring that  when  they  gave  time  to 
Gr.  plaintiffs  were  aware  that  de- 
fendant was  only  an  accommoda- 
tion maker.  Bank  of  Upper 
Canada  v.  Ockerman,  863. 

10.  Justice  of  the  Peace — Con. 
Stats.  U.  C.  ch.  124,  sees.  1,  2— 
Pleading. 
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In  an  action  against  a  justice  of 
the  peace  for  a  penalty  for  not  re- 
turning a  conviction  to  the  Quarter 
Sessions,  it  is  no  objection  to  the 
declaration  that  the  plaintiff  sues 
for  the  Receiver  General,  and  not 
for  her  Majesty  the  Queen,  inas- 
much as  suing  for  a  penalty  for 
the  Receiver  General,  for  the  pub- 
lic uses  of  the  province,  is  in  fact 
suing  for  the  Queen.  Besides, 
Con.  Stats.  U.  C.  ch.  124,  autho- 
irze  a  party  to  sue  qui  tarn  for  the 
Receiver  General. 

Held,  also,  that  the  defendant, 
having  actually  convicted  and  im- 
posed a  fine,  could  not  except  to 
the  declaration  on  the  ground  that 
it  did  not  show  that  he  had  juris- 
diction to  convict. 

It  is  not  necessary,  in  averring 
a  conviction,  to  shew  that  the  com- 
plainant prayed  the  justice  to  pro- 
ceed summarily.  Bagley  qui  tarn 
v.  Curtis,  366. 

11.  Wrongful  distress — Vari- 
ance between  declaration  and  evi- 
dence—  Condonation — 2  Wm.  &  M. 
ch.  5,  sec.  5 — Pleading. 

In  an  action  by  a  tenant  against 
his  landlsrd  for  a  wrongful  distress 
and  sale  of  his  goods,  the  gist  of 
the  action  is  the  wrong  complained 
of,  and  therefore  a  variance  be- 
tween the  contract  set  out  in  the 
declaration  and  that  proved  is  im- 
material. 

Qusere,  as  to  the  right  of  a  land- 
lord to  distrain  and  sell  his  tenant's 
goods  for  the  non-fulfilment  of  a 
contract  respecting  certain  rails 
agreed  to  be  delivered  in  lieu  of 
rent  for  the  demised  premises. 

Held,  also,  that  the  receipt  by 
the  tenant  from  the  bailiff  of  the 
surplus  of  the  proceeds  of  the  sale 
was  no  condonation  of  the  tortious 
act  complained  of,  the  payment 
having  been  neither  made  nor  ac- 
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cepted  in  satisfaction  or  compro- 
mise of  the  injury  suffered. 

In  such  an  action  it  is  necessary 
to  state  correctly  to  whom  the  rent 
is  due. 

"  Not  guilty "  puts  in  issue  the 
tenancy  and  the  ownership  of  the 
goods. 

Semble,  that  it  is  improper  to 
join  with  a  cause  of  action  of  this 
nature  a  eount  for  the  seizure  and 
conversion  of  the  goods.  Robin- 
son v.  Shields,  386. 

12.  Seizure  by  Division  Court 
bailiff —  Trespass  against  sheriff 
for  subsequent  seizure — Pleading 
— Evidence. 

A  seizure  of  goods  under  a  Di- 
vision Court  execution  being  en- 
titled under  sec.  266,  Con.  Stats. 
U.  C.  ch.  22,  to  priority  over  a 
seizure  subsequently  made  by  the 
sheriff,  trespass  will  not  lie  against 
the  latter  for  the  seizure  made  by 
him,  the  goods  being  under  the 
Division  Court  writ  already  in  the 
custody  of  the  law. 

Held,  also,  that  in  the  absence 
of  a  count  in  the  declaration  for 
money  had  and  received,  plaintiff 
could  not  recover  for  the  surplus 
money  which  under  sec.  251  the 
sheriff  could  have  seized  in  the 
hands  of  the  Division  Court  bailiff 
after  satisfaction  of  the  prior  exe- 
cution. 

Semble,  that  in  accordance  with 
White  v.  Morris,  11  C.  B.  1015, 
the  mere  production  of  the  fi.  fa. 
will  not  enable  the  sheriff  to  shew 
that  a  deed  which  is  good  against 
all  but  creditors  is  void  against  the 
latter,  but  that  he  must  also  prove 
the  judgment  on  which  the  writ 
issued.    King  v.  Macdonald,  397. 

13.  Action  on  award— Pleading.. 

The  declaration,  after  reciting 
that  certain  differences  had  arisen 
between  the  plaintiff  and  the  tea- 
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tator  of  the  defendant,  and  that 
the  said  testator  had  entered  into 
an  arbitration  bond  with  the  plain- 
tiff to  submit  to  the  award  of  cer- 
tain parties  therein  named  the 
matters  in  difference  so  existing 
between  them,  several  of  which 
were  set  out;  and  that  the  said 
parties,  having  undertaken  the 
said  arbitration,  had  made  and 
published  their  award  in  writing 
in  the  lifetime  of  the  said  testator, 
and  had  awarded  that  said  testator 
should  pay  plaintiff  by  a  certain 
day  the  sum  of  £100;  —  then 
averred  that  the  said  testator  had 
not  in  his  lifetime,  nor  had  the 
defendant  since  his  death,  as  his 
executrix,  paid  to  plaintiff  the 
said  £100  so  awarded  to  plaintiff, 
or  any  part  thereof. 

Held,  on  demurrer,  declaration 
good  ;  for  the  action  appearing  to 
be  on  the  award,  and  not  on  the 
bond  to  perform  the  award,  it  was 
not  necessary  to  set  out  the  whole 
award,  but  only  so  much  as  would 
support  the  plaintiff's  case. 

Form  of  declaration  on  bond 
conditioned  to  perform  an  award. 
Mc  Galium  v.  McKinnon,  561. 

14.  Return  ticket,  binding  in 
terms — Conductor  wearing  badge 
of  office  on  hat  or  cap. 

1st  count  of  declaration  alleged 
payment  by  plaintiff  to  defendants 
of  the  legally  authorized  fare 
demanded  by  defendants  for  plain- 
tiff's passage  from  0.  to  T.  and 
back  again  from  T.  to  O.,  and  the 
receipt  by  defendants  thereof;  that 
plaintiff  having  been  carried  to  T. 
entered  the  train  there  to  be  trans- 
ported back  to  0.,  of  which  de- 
fendants had  notice,  yet  defend- 
ants, contrary  to  the  statute,  would 
not  transport  plaintiff  to  0.,  but 
ejected  him  from  their  cars. 

2nd  count. — Plaintiff,  being  a 
passenger  on  a  train  of  cars  of 


defendants  running  from  T.  to  0., 
was  by  the  servants  of  defendants 
employed  on  said  train  forcibly  and 
wrongfully  put  out  of  same  before 
it  reached  0.,  though  no  one  enti- 
tled on  defendants  behalf  to  de- 
mand or  receive  any  fare  or  ticket 
had  demanded  same  from  plaintiff, 
and  though  no  servant  of  defend- 
ants on  sain  train  wearing  on  his 
hat  or  cap  any  badge  to  indicate 
his  office  presented  himself,  to 
whom  plaintiff  could  pay  such  fare 
or  produce  such  ticket. 

3rd  count.  —  Plaintiff  was  by 
force  and  violence  put  out  of  cars 
of  a  passenger  train  of  defendants 
by  the  conductor  and  servants  of 
defendants,  neither  the  former  nor 
the  latter  then  wearing  on  his  hat 
or  cap  any  badge  indicating  his 
office. 

2nd  plea  to  1st  count. — That  at 
the  time  when,  &c,  defendants 
were  in  the  habit  of  issuing  at  a 
reduced  rate  to  persons  travelling 
between  0.  and  T.  who  desired  to 
return  within  two  days,  return 
tickets,  dated  on  the  day  of  issue, 
and  marked  "  good  for  day  of  date 
and  folloioing  day  only  ;"  that  on 
a  passenger  presenting  such  return 
ticket  to  the  conductor  the  latter 
would  take  up  half  of  said  ticket 
for  the  passage  from  0.  to  T.,  and 
the  passenger  retained  the  other 
half  for  the  passage  from  T.  to 
0. ;  that  plaintiff  bought  from 
defendants  such  a  return  ticket 
marked  (as  above  described),  pay- 
ing therefor  the  reduced  rate,  and 
did  upon  the  same  proceed  to  T. 
presenting  to  defendants'  conduc- 
tor said  half  of  such  return  ticket 
for  the  passage  from  0.  to  T. ;  that 
subsequently  and  six  days  after  the 
date  of  said  ticket  plaintiff  pre- 
sented to  the  conductor  on  defen- 
dants' train  going  from  T.  to  O. 
the  said  return  ticket,  and  upon 
said  conductor  refusing  to  accept 
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same  and  requiring  plaintiff  to  pay 
his  fare  to  O.,  plaintiff  refused  to 
pay  the  lawful  fare  or  any  fare  to 
defendants  ;  whereupon  said  con- 
ductor put  plaintiff  out  of  the 
cars,  &c. 

2nd  plea  to  2nd  count. — That 
at  the  time  when,  &c,  defendants 
had  a  conductor  in  charge  of  said 
train,  who  was  well  known  to  plain- 
tiff, and  who  carried  and  wore  a 
badge  indicating  his  office,  and  that 
said  conductor  demanded,  &c,  and 
plaintiff  refused,  &c,  whereupon 
said  conductor  stopped,  &c,  and 
put  plaintiff  off,  &c. 

Held,  on  demurrer,  2nd  and  3rd 
counts  good:  as  to  the  2nd,  that 
although  in  the  case  of  a  trespass, 
where  a  forcible,  wrongful  and 
immediate  act  is  charged,  as  in  the 
present  case,  the  usual  and  proper 
allegation  is  that  the  defendants 
did  the  act,  or  that  they  did  it  by 
their  servants ;  yet  that  the  ser- 
vants of  defendants  possessing  and 
exercising  on  behalf  of  defendants 
the  power  to  remove  plaintiff,  the 
count  sufficiently  charged  an  act 
against  defendants,  which  their 
servants  in  course  of  their  employ- 
ment might  lawfully  perform ;  that 
the  allegation  that  plaintiff  was  a 
passenger  shewed  primal  facie  that 
he  was  lawfully  there ;  that  plain- 
tiff was  not  obliged  to  shew  that 
he  had  a  ticket  or  was  ready  and 
willing,  or  offered  to  pay  his  fare, 
or  that  no  fare  was  demanded,  the 
action  not  being  for  a  refusal  to 
carry  him,  but  for  turning  him  off 
the  train,  to  justify  which  defen- 
dants should  shew  a  demand  of  the 
fare ;  and  that  plaintiff,  complain- 
ing of  a  mere  trespass,  was  not 
obliged  to  allege  that  a  person 
wearing  a  badge  and  authorized 
by  defendants,  and  known  to 
plaintiff  as  being  authorized,  was 
present  to  receive  the  fare. 

Held,  also,  2nd  plea  to  1st  count 


good :  that  defendants  were  not 
obliged  to  deny  that  plaintiff  legal- 
ly paid  his  fare,  for  they  could  not 
properly  have  done  so,  having  ad- 
mitted, as  they  had,  the  purchase 
by  plaintiff  from  defendants  of  a 
return  ticket  to  and  from  T. ;  that 
defendants  had  shewn  a  good  con- 
tract not  inconsistent  with  their 
statutory  duty;  and  that  that  con- 
tract being  voluntary  on  the  part 
of  the  plaintiff,  and  beneficial  to 
him  in  its  nature,  it  was  not  neces- 
sary that  either  the  contract  itself 
or  its  terms  should  have  been  em- 
bodied in  a  by-law  in  order  to  make 
it  legal;  that  it  was  unnecessary 
to  deny  that  defendants  had  charg- 
ed more  than  2d.  per  mile,  as  it 
did  not  appear  that  they  had  done 
so ;  that  defendants  could  lawfully 
impose  a  condition  of  returning 
within  a  specified  time,  because  it 
was  a  special  and  reasonable  bar- 
gain, and  optional  with  the  plain- 
tiff to  enter  into  or  not,  and  that, 
therefore,  the  ticket  issued  by  de- 
fendants to  plaintiff  constituted  a 
valid  contract  between  them,  and 
was  binding  in  its  terms  upon 
plaintiff. 

Held,  also,  2nd  plea  to  2nd  count 
bad,  for  not  alleging  that  the  con- 
ductor wore  the  badge  "  upon  his 
hat  or  cap,"  or  on  some  conspicu- 
ous part  of  his  person  or  dress,  or 
so  as  to  be  seen  by  passengers ; 
and  that  2nd  plea  to  3rd  count, 
which  was  the  same  as  2nd  plea 
to  2nd  count,  was  not  objectiona- 
ble on  this  ground,  for  that  the 
count  not  shewing  any  justifiable 
cause  for  plaintiff  being  in  the 
train,  defendants  could  no  doubt 
put  him  out,  and  their  officer  was 
not,  therefore,  obliged  to  assume 
the  badge  for  that  purpose ;  but, 

Held,  that  neither  plea  shewed 
a  sufficient  justification  for  the  act 
complained  of  without  the  allega- 
tion that  plaintiff  was  requested  to 
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leave  the  cars  before  he  was  forci- 
bly ejected  therefrom.  Farewell 
v.  Grand  Trunk  Railway  Com- 
pany, 427. 

15.  Trespass  — Just  ifaation  — 
Nonsuit — Evidence — New  assign- 
ment. 

The  first  count  of  the  declara- 
tion alleged  that  defendant  had 
wrongfully  and  injuriously  cut 
away,  removed  and  destroyed  a 
bridge  belonging  to  the  plaintiffs. 

The  second  count  alleged  a 
highway  between  two  townships, 
intercepted  by  a  river,  over  which 
plaintiffs,  in  performance  of  their 
duty,  had,  at  large  cost,  built  and 
maintained  a  bridge,  which  defen- 
dant, contriving  to  injure  plaintiffs, 
had  wrongfully  cut  down,  de- 
stroyed, removed  and  carried  away, 
thereby  obstructing  said  highway ; 
whereby  plaintiffs  had  become 
liable  to  rebuild  and  had  rebuilt 
the  same,  at  large  cost  to  them- 
selves. 

Defendant  pleaded  to  both 
counts,  Not  guilty,  and  a  denial 
that  the  bridge  was  plaintiffs'  pro- 
perty; and  for  a  third  plea,  to 
both  counts,  a  justification,  alleg- 
ing that  the  said  river  was  and  had 
always  been  a  navigable  stream  at 
the  place,  &c,  for  conveyance  of 
logs  and  timber,  and  defendant, 
with  others,  had  been  accustomed 
to  use  it  for  such  purpose;  that 
during  certain  freshets  defendant 
was,  with  others,  so  engaged,  and 
was  obliged  to  pass  that  part  of 
the  river  crossed  by  the  bridge, 
which  obstructed  the  navigation, 
and  prevented  the  passage  of  de- 
fendant's timber;  and  whilst  the 
bridge  so  obstructed  the  naviga- 
tion, and  though  the  defendant 
used  due  care  and  skill,  said  tim- 
ber  ran  against  the  same,  and 
unavoidably  cut,  broke  and  de- 
stroyed the  same,  which  were  the 


injuries  and  trespasses  complained 
of. 

On  these  pleas  plaintiffs  took 
issue. 

Defendant  in  effect  succeeded 
upon  his  plea  of  justification,  the 
jury  having  found  a  verdict  for 
plaintiffs  for  $20,  for  the  mere 
removal  by  defendant's  servants  of 
a  pier  and  stone  belonging  to  the 
bridge,  on  a  day  subsequent  to  the 
destruction  of  the  bridge  by  the  «, 
timber,  which  had  been  justified. 

Held,  that  defendant,  having 
pleaded  the  general  issue  to  the 
first  and  second  counts,  and  a 
denial  of  plaintiffs'  property  in  the 
bridge,  was  not  entitled  to  a  non- 
suit, as  the  issues  on  these  pleas 
had  been  properly  found  for  the 
plaintiffs. 

Held,  also,  (A.  Wilson,  J.,  dis- 
sentiente,*)  that  it  was  not  neces- 
sary to  new-assign  the  injury  to 
the  pier;  for  that,  there  being 
two  counts  in  the  declaration,  and 
the  injury  in  question  not  being 
part  of  one  continuing  trespass, 
but  a  distinct  act  done  at  another 
time  after  the  destruction  of  the 
bridge,  evidence  thereof  might  be 
given  under,  and  the  verdict 
therefor  sustained  on,  the  second 
count  of  the  declaration. 

The  evidence  shewed  that  de- 
fendant's servants  cut  away  a  por- 
tion of  the  bridge  on  the  first  day 
that  the  timber  collided  with  it, 
while  the  only  cutting  justified  by 
the  plea  was  that  caused  by  the 
timber  :  Quaere,  whether  the  plea 
justified  the  whole  trespass  charged 
in  the  first  count;  for,  if  not, 

Semble,  that  the  verdict  might 
be  sustained  on  that  count ;  but, 

Quaere,  whether  the  first  cutting 
away  was  so  distinct  an  act  of 
trespass  as  to  have  enabled  plain- 
tiffs to  recover  on  that  count,  in 
the  face  of  the  finding  of  the  jury 
as  to  the  facts  mentioned  in  the 
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special  plea.    The  Corporation  of 
Thurlow  v.  Bogart,  601. 
See  Division  Courts,  2. 


POLICY  OF  INSURANCE. 

Date  and  issue  of —  When  insu- 
rance effected — Statement  of  insu- 
rable interest. 

Plaintiff,  in  March,  1861,  made 
a  written  application  to  defendants 
for  insurance  on  certain  premises. 
The  risk  was  accepted  condition- 
ally, on  certain  alterations  being 
made,  until  the  making  of  which 
it  was  not  to  be  considered  as  taken. 
After  these  alterations  were  made, 
no  steps  were  taken  towards  com- 
pleting the  contract  of  insurance 
until  January,  1862,  when  a  policy, 
dated  in  May,  1861,  was  issued 
and  delivered  to  the  plaintiff. 
Among  other  conditions  of  the 
policy  were  these  three  :  1st,  that 
the  policy  should  not  be  binding 
on  the  company  until  actual  pay- 
ment of  the  premium;  2nd,  that 
applications  for  insurance  should 
specify  the  construction  of  the 
building  to  be  insured,  and  that 
after  the  effecting  of  the  insurance 
any  increase  to  the  risk  by  any 
means  whatever  within  the  control 
of  the  insured  should  avoid  the 
policy;  3rd,  that  if  the  property 
to  be  insured  were  leasehold,  or 
other  interest  not  absolute,  it 
should  be  represented  to  the  com- 
pany, and  expressed  in  the  policy 
in  writing. 

The  premium  was  not  paid  in 
full  till  January,  1862,  on  the  day 
of  the  issue  and  delivery  of  the 
policy  to  plaintiff. 

Between  March,  1861,  and  Jan- 
uary, 1862,  a  funnel  for  conduct- 
ing shavings  from  an  upper  to  a 
lower  story,  in  front  of  a  furnace, 
was  placed  in  the  insured  building : 
this  addition  or  alteration,  it  was 
proved,  increased  the  risk. 


There  was  also  a  mortgage  on 
the  premises,  which  was  mentioned 
in  the  application  of  insurance. 

Held ,  1st, .  that  the  insurance 
was  not  effected  until  January, 
1862,  and  that  the  policy  not  hav- 
ing then  a  retroactive  relation  to 
its  date  for  any  other  purpose  than 
for  the  computation  of  the  period 
at  which  it  should  expire,  the  risk 
by  the  erection  of  the  funnel  was 
not  increased  after  but  before  the 
making  of  the  policy  ;  2nd,  that 
the  third  condition  had  been  suf- 
ficiently complied  with,  inasmuch 
as  the  property  was  specified  in 
the  application  as  mortgaged  pro- 
perty, and  the  application  was  by 
the  terms  of  the  policy  a  part  of 
the  latter,  and  therefore  the  mort- 
gaged interest  was  represented  to 
the  company,  and  expressed  in 
the  policy  in  writing.  Fourdri- 
nier  v.  Hartford  Fire  Insurance 
Company,  403. 

POSSESSION. 
Evidence  of.~\ — See  Trespass. 


POUNDAGE. 
Sheriff — Poundage. 
Held,  that  under  Con.  Stats. 
U.  C.  ch.  22,  sec.  271,  a  sheriff  is 
not  entitled  to  poundage  unless  he 
actually  levies  the  money  due 
under  the  writ  in  his  hands ;  not- 
withstanding that  in  consequence 
of  the  pressure  exerted  by  seizure 
of  his  property  the  defendant  has 
paid  or  otherwise  settled  the  debt. 
Buchanan  et  al.  v.  Frank,  196. 

PRACTICE. 

Defective  application  —  Dis- 
charge— Renewal  in  Chambers- 
Practice. 

The  court  discharged  with  costs 
a  rule  nisi  to  amend  a  judge's 
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order,  because  the  pleadings,  on 
which  the  rule  purported  to  have 
been  moved,  were  not  in  fact  be- 
fore the  court,  nor  were  they  dis- 
closed by  the  affidavits  filed,  and 
it  was  impossible  rightly  to  decide 
the  case  without  reference  to  them. 

SembUy  that  where  an  applica- 
tion, cognizable  in  chambers,  has 
been  made  to  the  court  and  dis- 
charged, but  not  on  the  merits,  it 
may  be  afterwards  renewed  before 
a  judge  in  chambers.  Crooks  v. 
Dickson,  528. 

See  Articled  Clerk— Fi.  Fa., 
3— Criminal  Law,  3. 


PREFERENCE. 
A  chattel  mortgage  by  an  insol- 
vent, executed  under  pressure  by 
the  creditor,  e.g.,  a  threat  of  a 
criminal  prosecution,  but  given  to 
secure  a  pre-existing  debt,  is  not  a 
fraudulent  preference  under  Con. 
Stats.  U.  C.  ch.  26,  sec.  18.]— 
See  Chattel  Mortgages. 


PRESSURE. 
See  Chattel  Mortgages. 


PRINCIPAL  AND  AGENT. 

Sale  by  latter  out  of  ordinary 
course  of  dealing — Con.  Stats.  C. 
ch.  59 — Question  for  the  jury. 

Where  the  plaintiff  employed 
his  brother  W.  as  agent  to  con- 
duct his  business  at  T.,  which  he 
himself  left  to  carry  on  business 
at  N.,  and  the  defendant  purchased 
from  W.  certain  goods,  alleging 
that  he  had  so  purchased  them 
out  of  the  ordinary  course  of  deal- 
ing with  W.  as  agent  of  the  plain- 
tiff, under  a  special  contract,  by 
which  W.  had  agreed  to  sell  to 
him  and  allow  him  to  credit  half 
the  price  on  an  antecedent  debt 
due#by  W.  to  him. 


Ileld,  that  Con.  Stats.  C.  ch.  59, 
did  not  apply  to  a  case  of  this 
kind. 

Held,  also,  that  the  jury  should 
have  been  directed  to  find  whether 
the  plaintiff  had  permitted  W.  so 
to  carry  on  the  business  as  to  allow 
him  to  make  this  special  sale  to 
the  defendant.  McGuire  v.  Shaw, 
310. 


PRIORITY  OF  WRITS. 
See  Fi.  Fa.  2— New  Trial,  4. 


PRIVATE  MEMORANDUM 
BOOK. 

Not  accounting  for  proceeds  of 
notes  given  as  collateral  security — » 
Private  mem.  book  —  Entries  re- 
lating to  matters  in  dispute  — 
Withholding  from  inspection. 

A  new  trial  will  be  granted 
where  a  party  does  not  satisfac- 
torily account  for  notes  received 
by  him  collateral  to  the  notes  sued 
on,  or  for  the  proceeds  of  the  notes 
collected  by  him. 

If  a  party  withhold  from  inspec- 
tion a  book  containing  entries  re- 
lating to  the  matters  in  question 
in  the  cause,  on  the  ground  that 
it  is  private,  it  will  be  taken  to 
contain  evidence  unfavourable  to 
himself.  Lowell  v.  Todd  et  al.} 
306. 


PROBATE. 
See  American  Probate. 

PUBLIC  ROADS. 
Purchase  of  public  roads  from 
Government  by  county  council— 
Price  and  time  of  payment — By- 
law unnecessary — Con.  Stats.  U. 
C.  ch.  54,  sec.  226,  <?.  ch.  28, 
sec.  76. 

The  county  council  of  any  mu- 
nicipality has  power,  under  Con. 
Stats.  U.  C,  ch.  54,  sec.  226,  to 
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contract  with  the  government  for 
the  purchase,  at  a  price  beyond 
$20,000,  of  any  public  works, 
roads,  &c,  in  Upper  Canada,  and 
to  issue  debentures  for  the  pay- 
ment thereof  in  twenty  years,  with- 
out a  by-law  being  passed  to  autho- 
rize the  same. 

Semble,  that  if  it  be  thought 
desirable  to  pass  such  a  by-law  it 
need  not  be  first  submitted  to  the 
ratepayers  for  assent  thereto. 

Con.  Stats.  C.  ch.  28,  sec.  76, 
specially  authorize  the  sale  to  any 
municipal  council  by  the  Govern- 
ment of  the  public  roads  lying 
beyond  the  limits  of  such  munici- 
pality. In  the  matter  of  O'Niel 
and  the  Corporation  of  the  United 
Counties  of  York  and  Peel,  249. 


QUALIFICATION  OF  JUSTICES 
OF  THE  PEACE. 

See  Justice  of  the  Peace. 


QUARTER  SESSIONS  (APPEAL 
FROM). 

Noncompliance  with  Con.  Stats. 
U.  C.  ch.  113,  sec.  9,  and  rules  of 
court. 

The  court  will  not  hear  an  ap- 
peal from  the  quarter  sessions  un- 
less the  provisions  of  the  statute 
and  rules  of  court  prescribing  the 
preliminary  steps  necessary  to  the 
hearing  of  such  appeal  have  been 
strictly  complied  with.  The  Queen 
v.  Hatch  et  al.  461. 

RAILWAYS  AND  RAILWAY 
COMPANIES. 

Railway  company  —  Carriage 
of  goods — Special  conditions. 

The  plaintiffs  delivered  to  the 
defendants,  a  railway  company,  for 
carriage,  a  quantity  of  oil,  which 
the  defendants  accepted  under  cer- 
tain conditions  indorsed  on  a  re- 
ceipt given  to  the  plaintiffs,  pro- 


viding that  they  would  not  be 
responsible  for  leakage,  delay,  or 
loss  of  market,  &c. 

Held,  on  the  authority  of  Hamil- 
ton v.  G.  T.  R.  Co.  23  U.  C.  Q.  B. 
600,  that  such  delivery  and  ac- 
ceptance constituted  a  special  con- 
tract, which  exempted  the  defen- 
dants from  all  liability  for  loss 
sustained  in  consequence  of  the 
accidents  provided  against,  though 
such  accidents  had  been  caused  by 
the  defendants'  negligence.  Spet- 
tigue  et  al.  v.  Great  Western 
Railway  Company,  315. 

Conductor  wearing  badge  of 
office  on  hat  or  cap  —  Return 
ticket  binding  in  its  terms.'] — See 
Pleading,  14. 


REFERENCE  TO  MASTER. 
Under  Con.  Slats.  C.  ch.  22, 
sec.  161.] — See  Interest,  3. 


RENEWAL. 
See  Fi.  Fa.  2. 

Renewal  in  chambers  of  unsuc- 
cessful application  to  Court.]  — 
See  Practice. 

RETURN  TICKET. 
Issued  by  railway  companies 
binding  in  its  terms.] — See  Plead- 
ing, 14. 


RIVERS. 
See  Lakes  and  Navigable  Ri- 
vers. 

SALE. 

By  individual  members  of  an 
incorporated  company  of  their 
personal  interests  in.]— See  Plead- 
ing, 4. 

See  Insolvent — Principal  asd 
Agent.  . 
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SCHOOL  RATE. 
See  School  Trustees. 


SCHOOL  TRUSTEES. 

Power  to  levy  school  rate  at 
any  time. 

Under  the  acts  relating  to  com- 
mon schools,  school  trustees  may 
at  any  time  impose  and  levy  a  rate 
for  school  purposes  :  they  are  not 
bound  to  wait  until  a  copy  of  the 
revised  assessment  roll  for  the  par- 
ticular year  has  been  transmitted 
to  the  clerk  of  the  municipality, 
but  may  and  can  only  use  the 
existing  revised  assessment  roll. 
The  Chief  Superintendent  of  Ed- 
ucation in  re  Hogg  v.  Rogers,  417. 


SCIRE  FACIAS. 

Sci.  fa. — Bond  to  the  Croivn  by 
and  on  behalf  of  deputy  post 
master — Con.  Stats.  C.  ch.  31, 
subsec.  2  of  sec.  64  —  Joint  and 
several  obligors  —  Propriety  of 
procedure —  Demurrer. 

The  defendant  entered  into  a 
joint  and  several  bond  to  the 
Qu?en  with  D.  and  S.,  for  the 
faithful  discharge  by  S.  of  the 
duties  of  deputy  postmaster  at  0. 
On  sci.  fa.  against  defendant  on 
the  bond,  he  appeared,  and,  upon 
its  being  set  out  on  oyer,  demurred 
to  it,  on  the  grounds,  first,  that  a 
bond  of  this  nature  should,  since 
the  passing  of  the  "  Post  Office 
Act/'  have  been  proceeded  on  by 
suit  in  the  name  of  the  Postmaster 
General,  and  not  by  sci.  fa.,  or  at 
the  instance  of  the  Attorney  Gen- 
eral ;  secondly,  that  the  proceed- 
ings should  have  been  against  the 
parties  to  the  bond  jointly,  or  it 
should  appear  why  the  other  par- 
ties were  not  joined. 

Held,  that  though  the  statute 
may  authorize    the  Postmaster 


General  in  such  cases  to  sue  in  his 
official  name,  the  words  "  or  other- 
wise" contained  therein  do  not 
deprive  the  Crown  of  the  right  to 
sci.  fa.  on  a  bond  taken  expressly 
in  the  name  of  the  Queen. 

Held,  also,  that  the  Crown  may 
have  sci.  fa.  against  one  or  against 
all  of  the  joint  and  several  obli- 
gors of  a  bond,  but  that  the  pro- 
ceeding must  be  against  all  or 
each  one.  The  Queen  v.  Mac- 
pherson,  17. 


SEARCH. 
Sufficiency  of  to  admit  secon  dary 
evidence  of  lost  deed.~\ — See  Memo- 
rial. 


SECONDARY  EVIDENCE. 
See  Fi.  Fa,  3. 

As  to  lost  deeds.~\ — See  Memo- 
rial. 


SEIZURE. 
No  cessation  of  on  expiration 
of  fi.  fa.  lands  before  intended, 
day  of  sale,  which  has  been  regu- 
larly advertised^ — See  Fx.  Fa.  1. 

SEPARABLE  AWARD. 
See  Arbitration  and  Award. 

SEPARATE  COUNTS. 
Verdict  against  two  defendants 
on.~\ — See  Magistrate. 

SHERIFF. 

Trespass  will  not  lie  against,  for 
a  seizure  made  by  him  subsequently 
to  a  seizure  under  a  division  court 
execution.^ — See  Pleading,  12, 

See  Poundage. 
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STATUTES. 

13  Elis.  ch.  5,  sec.  2.] — See 
Insolvent. 

29  Car.  II  ch.  3.]— See  Will- 
Part  Performance. 

2  W.  &  M.  ch.  5,  sec.  5.]— -See 
Pleading,  11. 

9  Geo.  IV.  ch.  21.]— See  Aliens. 

Con.  Stats.  U.  C.  ch.  19.]— See 
Division  Courts,  2. 

Ch.  22,  sec.  161.] — See  Inter- 
est, 3. 

Ch.  22,  sec.  222.]— See  Adding 
Parties  at  Trial. 

Ch.  22,  sec:  266.]— See  Plead- 
ing, 12. 

Ch.  22,  sec.  271.]— See  Pound- 
age. 

OA.  26,  sec.  18.]—  See  Insol- 
vent— Chattel  Mortgages. 

Ch.  32,  sec.  21.]— See  Commis- 
sion to  take  Evidence,  1. 

Ch.  45,  sees.  1,  2.] — See  Chat- 
tel Mortgages. 

Ch.  48.] — See  Pleading,  1. 

Ch.  54,  sec.  226.]— See  Public 
Roads. 

Ch.  73.] — See  Administration. 

Ch.  74,  sec.  5.] — See  Adding 
Parties  at  Trial. 

Ch.  82,  sec.  13.]— See  Will. 

Ch.  88,  sees.  1,  8.] — See  Limit- 
ations (Statute  of). 

Ch.  113,  sec.  9.] — See  Quarter 
Sessions. 

Ch.  124,  sees.  1,  2.]  —  See 
Pleading,  10. 

Com.  State.  C.  ch.  8,  sec.  9.]— 
See  Aliens. 

Ch.  28,  sec.  76.]— See  Public 
Roads. 

Ch.  31,  subsec.  2  of  sec.  64.] 
— See  Scire  Facias. 

6%.  59.] — See  Principal  and 
Agent. 


Ch.  94,  sec.  13.] — See  Criminal 
Law,  1. 

Ch.  100,  sec.  3.] — See  Justice 
of  the  Peace. 

26  Vic.  ch.  45,  sees.  2,  3.]— See 
Assignment. 

27  &  28  Vic.  ch.  4.]— See  Plead- 
ing, 5. 


TENANT  OF  EXECUTOR  OF 
DEBTOR. 
Cannot,  after  judgment  by  de- 
fault against  his    landlord,  as 
executor,  deny   that   latter  was 
executor.'] — See  Evidence,  1. 


TENDER  OF  DEED  FOR 
EXECUTION. 

When  not  necessary  by  obligee 
of  bond  for  deed.]-*See  Obligor 
(of  Bond  to  convey  on  a  day 
certain). 


TITLE  BY  ESTOPPEL. 

Action  for  breach  of  covenant 
for  title — Title  by  estoppel — No- 
minal  damages. 

In  an  action  for  breach  of  abso- 
lute covenant  for  title  to  land, 

Held,  that  the  plaintiff  (the 
vendee)  was  not  entitled,  without 
proof  of  special  damage,  to  re- 
cover more  than  nominal  damages, 
where  the  defendant  (the  vendor) 
had  subsequently,  and  even  not 
until  after  action  brought,  acquired 
the  outstanding  title ;  for  by  the 
doctrine  of  estoppel,  as  laid  down 
in  Doe  Irvine  v.  Webster,  2  U.  C. 
Q.  B.  224,  a  perfect  title  to  the 
land  passed  to  the  plaintiff  through 
the  defendant's  former  conveyance 
to  him  immediately  upon  the  out- 
standing title  becoming  vested  in 
the  defendant,  the  bare  title  by 
estoppel  which  the  plaintiff  before 
alone  had  being  thus  fed  by  the 
after-acquired  interest  which  re- 
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fleeted  instantly  back  upon  the 
former,  and  perfected  the  plain- 
tiff's title  to  the  land.  Boulter  v. 
Hamilton,  125. 

See  Infant. 


TITLE  TO  LAND. 

Though  involved  in  the  enquiry, 
does  not  prevent  judge  of  division 
court  from  entertaining  inter- 
pleader application  to  try  the 
question  of  property  in  goods.~\ — 
See  Division  Courts,  1. 


TORT  (JOINT). 
See  Magistrate. 


TRADE  FIXTURES. 

Mortgage — Intention  as  to  sub- 
ject matter  of — Trade  fixtures. 

B.  mortgaged  to  the  plaintiffs 
certain  premises,  together  with  the 
water  wheel  and  flumes,  outhouses, 
buildings,  ways,  waters,  water- 
courses, priviliges  and  appurte- 
nances to  the  said  premises  be- 
longing ;  and  afterwards  mortgaged 
to  H.  the  same  premises,  describ- 
ing them  as  the  woollen  works, 
and  also  all  the  fire  engine,  boiler, 
machinery  and  fixtures,  and  the 
water  wheel,  and  all  fixed  machi- 
nery, and  shafting  and  fixtures  of 
every  hind  about  the  same.  Sub- 
sequently to  these  mortgages  B. 
conveyed  to  M.  his  equity  of  re- 
demption in  the  said  premises, 
also  describing  them  as  the  Dun- 
das  Woollen  Works,  *  *  *  to- 
gether with  all  the  machinery  in 
and  about  the  same  then  owned  by 
G.  B.  H.  assigned  his  mortgage 
to  K.  B.  Subsequently  to  the 
mortgage  to  the  plaintiffs,  B.  &  M. 
placed  on  the  premises  certain 
looms,  spinning  machines,  warping 


mills,  and  various  other  articles  of 
the  same  kind,  which  were  secured 
by  nails  and  screws  to  the  floors, 
and  by  braces  secured  by  screws 
and  bolts  to  the  ceilings,  but  could 
be  easily  removed  without  injury 
either  to  the  premises  or  to  them- 
selves. B.  having  made  default 
in  certain  payments  due  under  his 
mortgage,  a  decree  of  foreclosure 
was  obtained  in  the  ordinary  course 
from  the  Court  of  Chancery  against 
M.,  in  whom  the  equitable  title 
was  vested  by  conveyance  from  B., 
and  a  day  was  appointed  for  him 
to  redeem  or  be  foreclosed.  In 
the  meantime,  however,  M.  and 
K.  B.  sold  the  machinery  last 
mentioned  to  the  defendant,  who 
removed  it  from  the  premises.  In 
an  action  by  the  plaintiffs  against 
the  defendant  for  the  conversion 
of  the  machinery  in  question,  and 
on  a  motion  to  set  aside  the  ver- 
dict obtained  by  the  defendant, 

Meld,  that  the  terms  of  the 
mortgage  to  the  plaintiffs  did  not 
indicate  an  intention  that  the 
plaintiffs  should  have  a  claim  upon 
any  portion  of  the  machinery  in 
the  premises  except  that  only 
which  related  to  the  motive  power 
of  the  mill. 

Semble,  that  the  mortgage  to  H. 
covered  the  machinery  in  question 
in  the  suit;  that  had  the  machi- 
nery at  the  time  of  the  convey- 
ance by  B.  to  M.  been  the  pro- 
perty of  B.  as  chattels,  it  would 
without  doubt  have  passed  to  M. ; 
and  that  though  the  machinery 
might  for  many  purposes  have  been 
looked  upon  as  fixtures,  yet  as  be- 
tween the  plaintiffs  as  mortgagees 
and  B.,  and  all  persons  claiming 
under  him,  it  was  not  so  annexed 
to  the  freehold  as  to  be  irremove- 
able  by  the  latter. 

Quaere,  as  to  the  general  right 
of  a  mortgagor  to  remove  from  the 
mortgaged  premises  machinery  of 
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the  kind  annexed  in  such  a  way  to 
the  freehold. 

General  review  of  the  authori- 
ties both  in  England  and  this 
country  on  the  subject  of  fixtures, 
since  Carscallen  v.  Moodie,  15 
U.  C.  Q.  B.  304.  The  Great 
Western  Railway  Co.  v.  Bain,2SFl. 


TRESPASS. 

Trespass  to  land — Evidence  of 
possession. 

Where  the  only  evidence  of  pos- 
session was  the  entry  by  plaintiff 
upon,  and  his  presence  at  the  sur- 
vey of,  the  land,  the  trespass  to 
which  had  been  previously  com- 
mitted and  was  the  cause  of  action, 
claiming  it  as  his  own,  but  shewing 
no  title,  the  defendant  also  assist- 
ing in  the  survey  and  not  objecting 
to  plaintiff's  right  of  possession, 
though  asserting  his  own  right  to 
have  committed  the  trespass  com- 
plained of, 

Meld,  that  there  was  no  evidence 
of  either  actual  or  constructive 
possession  in  plaintiff  to  entitle 
him  to  maintain  trespass ;  but  that 
had  he  shewn  any  title  to  the  land, 
this  would  have  given  him  a  con- 
structive possession.  Greaves  v. 
Hilliard,  32(5. 

See  Pleading,  2, 12,  15— Ma- 
gistrate. 

TROVER. 

Trover — Excessive  damages. 

Defendants  undertook  to  carry 
for  plaintiffs  a  quantity  of  oats  to 
T.,  which  they  did,  delivering 
them  at  an  elevator  there  belong- 
ing to  S.,  who  received  them  to 
hold  for  plaintiffs.  Of  the  quan- 
tity thus  delivered  plaintiffs  re- 
ceived part  before  the  elevator  was 
destroyed  by  fire,  as  it  subsequently 
was.     There  was  a  very  large 


amount  of  grain  besides  the  plain- 
tiffs '  in  the  elevator  at  the  time  of 
its  destruction,  most  of  which 
settled  down  in  a  conical  mass  on 
the  wharf  on  which  the  building 
stood,  the  remainder  falling  into 
the  water.  Plaintiffs  desired  to 
remove  what  remained  of  their 
grain,  alleging  that  they  could  se- 
lect it  from  the  general  mass,  from 
their  knowledge  of  the  portion  of 
the  building  in  which  it  had  been 
stored;  but  the  defendants,  who 
were  the  bailees  of  the  greater 
part,  assumed  charge  of  the  whole 
for  the  benefit  of  all,  and  refused 
to  allow  plaintiffs  to  do  so,  stating 
that  it  would  be  sold  for  the  gen- 
eral benefit,  which  it  accordingly 
was,  when  the  plaintiffs'  share  of 
the  proceeds  of  the  sale  was  found 
to  amount  to  only  about  $28. 

Held ,  that  plaintiffs  could  main- 
tain trover  against  defendants  in 
respect  of  their  grain  so  disposed 
of  by  defendants,  inasmuch  as  the 
latter  had  no  control  over  it,  and 
ought  not  to  have  prevented  plain- 
tiffs from  removing  it  if  they  could 
find  it. 

Meld,  also,  that  this  was  a  case 
in  which  no  greater  than  the  actual 
damages  sustained  should  have 
been  assessed;  and,  the  jury  hav- 
ing awarded  excessive  damages, 
the  court  made  such  an  order  as 
would  secure  as  far  as  possible  the 
necessary  relief  in  that  respect. 
Moffat  et  al.  v.  The  Grand  Trunk 
Railway  Company,  392. 


UNSTAMPED  BILLS  OF  EX- 
CHANGE AND  PROMISSORY 
NOTES. 

Time  for  affixing  double  stamp.] 
— See  Bills  of  Exchange  and 
Promissory  Notes,  3. 

Defence  of  absence  of  stamp 
i  not  open  where  the  fact  is  not 
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pleaded,  nor  maJcing  of  note  de- 
nied.']— See  Bills  of  Exchange 
and  Promissory  Notes,  5. 

VALUATION. 

Of  improvemends  by  tenant, 
where  mode  of  valuation  not  pro- 
vided for  by  lease.] — See  Land- 
lord and  Tenant,  1. 


VARIANCE. 
Between  the  contract  set  out  in 
the  declaration  and  that  proved  is 
immaterial,  in  an  action  by  tenant 
against  landlord  for  wrongful 
distress.] — See  Pleading,  11. 


VERDICT. 

A  general  verdict,  on  a  declara- 
tion containing  one  count  in  tres- 
pass and  another  in  case,  is  not 
bad  in  law — Bestriding  verdict 
to  one  count.] — See  Magistrate. 

Amount  of  verdict  to  govern  on 
taxation,  in  absence  of  certificate 
for  full  costs.] — See  Costs. 

WAIVER. 
See  Irregularity. 


WARRRANT  (OF  MAG  1 STRAT  E). 

Only  prima  facie  evidence  of 
its  contents.] — See  Magistrate. 

WILLS. 

Attestation — Statute  of  Fraud. 
—  Con.  Slats.  U.  C.  cit.  82,  sees 
13 — Evidence. 

Con.  Stats.  U.  C.  ch.  32,  sec.  13, 
does  not  repeal,  but  merely  extends 


the  Statute  of  Frauds  as  to  the 
execution  of  wills ;  and  a  will  sub- 
scribed by  the  witnesses,  in  accord- 
ance with  the  provisions  of  either 
act,  is  sufficiently  attested. 

Held,  therefore,  in  this  case, 
that  a  will  subscribed  by  two  wit- 
nesses, in  the  presence  of  the  tes- 
tator, though  not  in  the  presence 
of  each  other,  was  well  executed. 

Held,  also,  that  although  there 
was  no  positive  evidence  that  one 
of  the  witnesses  had  in  fact  sub- 
scribed in  the  presence  of  the 
testator,  the  evidence  under  the 
circumstances  attending  the  exe- 
cution of  the  will,  and  the  fact  of 
possession  having  for  upwards  of 
sixteen  years  gone  along  with  it, 
coupled  with  proof  of  the  death  of 
the  witness,  would  warrant  a  jury 
in  finding,  and  the  court,  under 
the  power  giveu  it  to  draw  infer- 
ences of  fact,  in  inferring,  that  the 
witness  had  signed  in  the  presence 
of  the  devisor;  and  that  the  will 
was  therefore  duly  executed. — 
Crawford  v.  Curragh  et  al.,5b. 

WITNESS. 

Competency  of  partner,  when 
not  a  'party  to  record.] — See  P^rt- 
nership. 

WORDS  (CONSTRUCTION  OF). 

"  Month.1'] —  See  Landlord 
and  Tenant,  .1. 


WRONGFUL  DISTRESS. 
In  an  action  by  tenant  against 
landlord  for  a  wrongful  distress 
and  sate  of  his  goods,  the  gist  of 
the  action  is  the  wrong  complained 
°f-~\ — See  Pleadjng,  II. 
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